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December  30th,  1906. 
C.A. 

HENNING  V.  TORONTO  R.  W.  CO. 

Contract — A  dvertising     Privileges — Renewal — Uncertainty  — 
Invalidity — Construction  of  Contract. 

The  plaintiffs  were  entitled  under  agreement  with  the 
defendants  the  Toronto  Railway  Company  to  the  exclusive 
privilege  of  advertising  in  the  street  cars  for  a  term  of  three 
years,  expiring  on  31st  August,  1904.  By  an  agreement 
dated  30th  April,  1904,  the  defendants  the  Toronto  Railway 
Company  granted  to  their  co-defendants  the  exclusive  privi- 
l^e  of  advertising  in  the  cars  for  a  period  extending  (sub- 
ject to  prompt  quarterly  payments)  to  1st  September,  1907. 

This  action  was  b^un  on  18th  May,  1904,  seeking  a 
declaration  that  plaintiffs  were  entitled  to  renewal  of  their 
agreement  with  defendants  the  Toronto  Railway  Company 
for  a  further  period  from  Ist  September,  1904,  and  that 
their  rights  were  prior  to  those  of  defendants  the  Canadian 
Street  Car  Advertising  Co.;  an  injunction  restraining  de- 
fendants the  Toronto  Railway  Company  from  entering  into 
a  contract  with  any  person  other  than  plaintiffs ;  specific  per- 
formance of  an  agreement  for  renewal ;  and  in  the  alterna- 
tive damages  against  the  Toronto  Railway  Company. 

Teetzel,  J.,  dismissed  the  action  (5  0.  W.  R.  227),  and 
plaintiffs  appealed. 

E.  E.  A.  DuVemet,  for  plaintiffs. 

D.  L.  McCarthy,  for  defendants   the  railway  company. 

S.  B.  Woods,  for  the  other  defendants. 

fOI*.  TII.  O.W.R.  HO.  1—1 
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The  judgment  of  the  Court  (Moss,  C.  J.  0.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.  J.  0. : — At  the  trial  the  claim  for  specific  per- 
formance, though  not  abandoned,  did  not  appear  to  be  ad- 
vanced with  much  confidence,  and  on  the  appeal  there  was 
scarcely  an  attempt  to  maintain  it.  Nothing  was  proved 
from  which  it  could  reasonably  be  held  that  defendants  the 
Canadian  Street  Car  Advertising  Company  had  any  notice 
or  knowledge  of  any  contract  for  renewal  between  plaintiffs 
and  the  Toronto  Railway  Company.  The  substantial  ques- 
tion was  whether  the  Toronto  Eailway  Company  were  liable 
for  breach  of  contract  with  the  plaintiffs. 

The  words  of  the  agreement  on  which  the  plaintiffs  rely 
are  as  follows :  "  This  agreement  to  be  renewable  at  the  end 
of  three  years  at  a  price  to  be  agreed  upon,  but  not  less  than 
$5,000  per  annum." 

The  plaintiffs  contended,  first,  that  there  was  an  agree- 
ment as  to  price  come  to  between  them  and  the  Toronto  Eail- 
way Company,  and  secondly,  that  if  no  agreement  as  to  price 
was  reached,  plaintiffs  were  entitled  to  require  the  Toronto 
Railway  Company  to  renew  under  the  terms  of  the  agree- 
ment set  forth  above,  and  that  the  company  had  refused  to 
do  so. 

With  regard  to  the  first  contention,  the  evidence  fails  to 
establish  it.  There  were  negotiations  beginning  in  Febru- 
ary, 1904,  but  no  agreement  was  reached.  The  plaintiff  Hen- 
ning  testified  that  he  and  Mr.  Keating,  the  then  manager  of 
the  Toronto  Railway  Company,  agreed  upon  $6,000  for  the 
first  year,  $6,500  for  the  second  year,  and  $7,000  for  the  third 
year.  But  it  seems  clear  that  these  figures  were  only  named 
for  reference  by  Mr.  Keating  to  the  board  of  directors,  and 
they  were  never  accepted.  That  plaintiffs  acquiesced  in  this 
was  shewn  by  their  afterwards  continuing  n^otiations  with 
Mr.  Grace,  the  secretary,  with  whom  plaintiff  Henning  en- 
deavoured to  come  to  an  agreement,  but  without  success. 

As  to  the  second  contention  plaintiffs  argue  that  under 
the  terms  of  the  agreement,  if  no  other  price  was  agreed 
upon,  they  were  entitled  to  a  renewal  at  $5,000  per  annum. 

This  is  tantamount  to  giving  plaintiffs  the  sole  right  to 
name  the  price,  and,  by  refusing  to  name  any  beyond  $5,000 
or  declining  to  accept  any  greater  sum  named  by  the  To- 
ronto Railway  Company,  secure  the  renewal    at  $5,000 — a 
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construction  which  could  not  have  been  contemplated,  and 
one  not  warranted  by  the  language  of  the  instrument.     The 
more  nahiral  reading  is,  that,   unless   both   parties    agreed 
upon  $5,000,  which  was  to  be  the  minimum,   no  price  was 
fixed,  and  the  only  way  of  ascertaining  one  was  by  the  par- 
ti(s  agreeing.     The  whole  matter  was  thus  left  at  large,  no 
method  being  provided  short  of  an  agreement  between   the 
parties.    And  there  is  no  way  provided  for  substituting  any 
other  mode  than  that  to  which  the  parties  agreed  to  submit. 
The  case  is  quite  distinguishable  from  Manchester  Ship  Canal 
Co.  V.  Manchester  Race  Course  Co.,  [1900]  2  Ch.  352,  and 
[1901]  2  Ch.  37.     It  is  true  that  no  argument  arises  here  on 
the  ground  that  the  agreement  offends  the  law  against  per- 
petuity.    On  the  other  hand,  the  argument    against  uncer- 
tmnty  and  vagueness  derives  no  support  from  a  legislative 
declaration  of  validity,  as  in  the  case  cited,  and  tlie  language 
must  be  read  without  any  unusual  expansion  of  its  sense. 
.    .      .     Here  the  case  is  different.     The    parties    have  to 
agree  upon  a  price  as  preliminary  to  either  being  bound,  and 
there  is  no  provision  for  ascertaining  tlie  price  in  any  other 
way.      There  is  nothing  to  control  the  actions  of  either  party, 
"aless  indeed  it  can  be  said  that  the  Toronto  Railway  Com- 
l^ny   had  the  right,  if  they  chose,  to  hold  plaintiffs  to  the 
^^'yment  of  $5,000  per  annum  for  a  further  term,  even  though 
-^Bivntiffs  were  unwilling  to  pay  that  sum.     But  it    seems 
clear  that  there  is  no  such  .reciprocal  right   on  the  part  of 
plaintiffs,  and  it  is  fairer  and  more   reasonable  to  read  the 
words  as  conferring  no  such  right  on  either  party. 

Plaintiffs  further  urged  that  they  had  until  the  day  of 

fhe  expiration  of  their  former  term  within  which  to  obtain 

a  renewal  if  they  could.     Mr.  Henning^s  testimony  shews  that 

it  was  essential  to  the  proper  carrying   on  of    the  business 

fhat  it  should  be  known  and  settled,  a  very  considerable  time 

before  the  day  for  a  new  contract  to  go  into  operation,  with 

whom  and  upon  what  terms  it  was  to  be  effected.     And  it 

was  at  his  instance  that  steps  were  taken,  as  early  as  they 

^ere,  to  ascertain  the  price  and  terms  of  a  renewal.     He  was 

aware  that  circulars  were  issued  to  other  advertising  firms 

3Dd   companies,  and  made    no    objection    to    that    course, 

although  he  knew  that  such  action  would  necessarily  involve 

an  early  agreement  with  the  party  whose  tender  would  be 

sticoessful.     But,  irrespective  of  this  conduct  on  plaintiffs' 

P^rt,  there  seems  to  be  nothing  in  the  words  of  the  agreement 
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to  entitle  plaintiffs  to  refuse  to  announce  their  intentions 
until  the  last  day  of  the  term.  The  Toronto  Railway  Com- 
pany would  be  unduly  prevented  from  entering  into  arrange- 
ments with  others,  who  would  of  course  only  deal  on  the 
footing  of  being  in  a  position  some  months  before  to  make 
their  sub-contracts  and  other  preparations  for  carrying  on 
the  business. 

The  appeal  fails  and  must  be  dismissed  with  costs. 


December  30th,  1905. 

C.A. 

HIME  V.  LOVEGROVE. 

Vendor  and  Purchaser — Covenant — Building  Restriction — 
Deed  of  Land — Covenam,t  Running  with  Land — Breaxih — 
Construction — ^^HouseJ' 

Appeal  by  plaintiffs  from  judgment  of  Street,  J.,  5  O. 
W.  R.  706,  9  0.  L.  R.  607^  dismissing  action  for  damages  and 
an  injunction  in  respect  of  an  alleged  breach  of  covenant  as  to 
building  contained  in  a  deed  of  conveyance  of  land. 

A  Ca^sels,  for  plaintiffs. 

J.  Bicknell,  K.C.,  and  G.  B.  Strathy,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.  J.  0.,  Osler,  Gar- 
row,  Maclaren,  J.J.A.),  was  delivered  by 

Osler,  J.  A.: — Assuming  that,  as  the  assignees  thereof, 
plamtiiLv  are  entitled  to  the  benefit  of  the  covenant  entered 
iiitd  bv  the  original  purchaser  Dick,  defendants'  predecessor 
in  title,  with  their  testator's  grantor  Evans,  and  assuming 
also  that  there  has  been  no  such  change  in  the  residential 
f'haraeter  of  the  neighbourhood  as  to  affect  the  right  of  plain- 
tiffs  to  enforce  the  covenant,  the  question  remains  wliether 
any  breach  thereof  has  been  proved,  and  the  answer  to  this 
depends  upon  the  true  construction  and  extent  of  the  cove- 
nant* Tt  is  a  restrictive  covenant,  affecting  the  ordinary 
right  of  the  land  owner  to  use  his  property  in  the  way  which 
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he  may  deem  most  beneficial  to  himself,  and  it  is  therefore 
not  to  be  pressed  beyond  the  fair  meaning  of  its  terms,  in- 
cluding *'  any  term  obviously  intended  by  the  parties  which 
is  necessary  to  make  the  contract  effectual,  if  the  contract 
as  expressed  in  the  writing  would  otherwise  be  futile/' 

What  the  covenantor  says,  speakinjg  for  himself  and  his 
representatives,  is,  "  that  he  or  they  will  not  nor  will  they 
or  any  of  them  permit  any  person  whomsoever  to  erect  or 
btiild  more  than  one  house  upon  the  property  hereby  con- 
veyed, and  that  any  house  so  erected  shall  be  of  brick  or  stone, 
or  partly  of  brick  and  partly  of  stone,  and  shall  cost  not  less 
tiian  $5,000,"  and  the  situation  of  such  house  is  then  de- 
scribed by  reference  to  that  of  the  adjoining  house  of  the 
covenantee. 

Does  this  restrict  the  covenantor  or  his  successors  from 
building  a  stable  as  appurtenant  to  a  house  to  be  afterward 
erected  of  the  character  and  in  the  situation  described  in  the 
covenant?  I  agree  with  Street,  J.,  that  it  does  not.  The 
object  of  the  covenant  is  to  maintain  the  high  residential 
character  of  the  neighbourhood.  It  is  directed  against  the 
building  of  more  houses,  i.e.,  dwelling  houses,  than  one  upon 
the  parcel  conveyed,  not  against  "  the  erection  of  any  build- 
ing whatever^*  except  a  dwelling  house  or  private  dwelling 
house :  Smith  v.  Standing,  51  Sol.  Jour.  734 ;  nor  of  a  build- 
ing which  is  commonly  or  frequently  appurtenant  to  a  sub- 
stantial or  high  class  dwelling  house,  and  is  the  more  likely 
to  be  so  the  more  costly  and  substantial  the  house.  If  the 
house  had  been  built  first,  I  think  it  would  be  impossible  to 
say  that  the  erection  of  a  stable  as  appurtenant  to  it  would 
be  inconsistent  with  the  covenant  or  prohibited  by  it. 

The  case  of  Bowes  v.  Law,  18  W.  R.  102,  referred  to  in 
the  judgment,  is  a  decision  which  really  covers  the  case  be- 
fore us.  It  is  true  that  it  is  a  decision  of  a  single  Judge,  but 
it  does  not  seem  to  have  been  appealed  from,  though  the  cir- 
cumstances were  such  as  to  have  invited  appeal  had  it  been 
thought  one  could  be  prosecuted  successfully. 

I  think  that  the  defendants  have  not  infringed  the  cove- 
nant, and  therefore  that  the  appeal  should  be  dismissed  with 
costs. 
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Street,  J.  January  2nd,  1906. 

TRIAL. 

ELLICE   (NO.  1)    PUBLIC    SCHOOL    TRUSTEES    v. 
TOWNSHIP  OP  ELLICE. 

Schools — Protestcmt  Separate  School — Establishment — Failure 
to  Bring  into  Operation — Municipal  By-laws — Rates — 
Assessment  —  Inequality  —  Adjustment  —  Debentures — 
Collector's  Roll — Action — Declaration  —  Parties — Trus- 
tees — Fraud — Cosls, 

Action  by  the  trustees  of  school  section  1  and  by  Theo- 
dore Parker  against  the  township  corporation  and  W.  W. 
Shore,  James  Archer,  and  Louis  Brunner,  to  set  aside  certain 
by-laws  and  for  a  declaration  with  regard  to  a-  Protestant 
separate  school  in  the  township. 

R.  S.  Robertson,  Stratford,  and  J.  J.  Coughlin,  Stratford, 
for  plaintiffs. 

E.  Sydney  Smith,  K.C.,  and  J.  Steele,  Stratford,  for  de- 
fendants. 

Street,  J. : — On  27th  May,  1901,  the  municipal  council 
of  the  township  of  Mlice  passed  a  by-law,  No.  426,  under  the 
provisions  of  sec.  2  of  the  Separate  Schools  Act,  R.  S.  0. 
1897  ch.  294,  authorizing  the  establishment  of  a  separate 
school  for  Protestants  in  that  township.  The  by-law  recited 
an  application  in  writing  by  a  large  number  of  Protestant 
heads  of  families  resident  in  school  section  No.  1  of  the 
township,  and  also  that  the  teacher  in  the  public  school  for 
that  section  was  a  Roman  Catholic.  The  limits  of  the  Pro- 
testant separate  school  section  intended  to  be  created  were 
set  forth  in  the  by-law,  and  included  a  number  of  lots  which 
were  not  in  school  section  No.  1  of  Ell  ice,  but  in  union  school 
section  No.  2  of  Ellice  and  Downie.  An  election  of  school 
trustees  was  held,  and  trustees  were  appointed  for  the  Pro- 
testant separate  school,  but  no  school  has  ever  been  erected 
or  rented,  no  school  teacher  has  ever  been  engaged,  and  no 
Protestant  separate  school  has  ever  gone  into  operation.     The 
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persons  who  made  the  application  have  not  sent  their  child- 
ren to  the  public  school  in  the  section,  but  have  sent  them 
into  the  adjoining  city  of  Stratford,  to  the  public  school 
there.  They  have  all  been  placed  upon  the  assessment  roll 
of  the  township  in  each  year,  but  they  have  not  been  placed 
upon  the  collector's  roll  for  public  school  rates,  because  the 
township  clerk  of  Ellice  has  treated  them  as  exempt  from 
public  school  rates,  notwithstanding  the  absence  of  any  re- 
turn by  the  public  school  inspector  to  the  township  clerk 
that  the  pCTSons  so  exempted  were  contributing  to  the  separ- 
ate school  or  sending  their  children  to  it,  as  required  by  sec; 
13  of  ch.  294. 

It  is  true  that  the  school  trustees  of  the  Protestant  separ- 
ate school  did,  at  irregular  intervals,  transmit  to  the  public 
school  inspector  returns  of  the  names  of  the  persons  who 
were  sending  their  children  to  the  Stratford  city  school,  or 
were  contributing  towards  the  expense  of  doing  so,  and  that 
copies  of  these  returns  were  sent  on  to  the  clerk  by  the  in- 
spector ;  but  none  of  these  returns  was  a  compliance  with  the 
only  condition  under  which  supporters  of  Protestant  separate 
schools,  who  are  on  the  assessment  roll,  are  entitled  to  ex- 
emption from  payment  of  public  school  rates.  The  result  is, 
that  for  the  years  1902,  1903,  and  1904,  most  of  these  per- 
sons have  escaped  payment  of  public  school  rates.  In  1906, 
upon  an  appeal  by  the  plaintiff  Theodore  Parker  to  the 
Court  of  Revision,  they  were  all  placed  upon  the  collector's 
roll  as  public  school  supporters,  and  were  compelled  to  pay 
the  public  school  rate  for  that  year.    • 

By  sub-sec.  3  of  sec.  71  of  ch.  39,  1  Edw.  VII.  (0.),  be- 
ing the  Public  Schools  Act  of  1901,  it  is  made  the  duty  of 
eveiy  municipal  council  to  correct  any  errors  or  omissions 
that  may  have  been  made,  within  the  3  years  next  preceding 
such  correction,  in  the  collection  of  any  school  rate  duly  im- 
posed or  intended  so  to  be,  to  the  end  that  no  property  shall 
escape  from  its  proper  proportion  of  the  rate,  and  that  no 
property  shall  be  compelled  to  pay  more  than  its  proper  pro- 
portion of  such  rate.  The  lapse  of  time  prevents  any  cor- 
rection under  this  section  of  the  rates  for  1902,  but  those  for 
1903  and  1904  are  not  barred.  The  school  trustees  have  got 
all  the  money  they  were  entitled  to  in  those  years,  but  it  was 
levied  upon  some  only  of  the  persons  who  should  have  paid 
it,  and  it  is  now  the  duty  of  the  council  of  Ellice  so  to  ad- 
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just  the  rates  upon  the  properties  of  the  public  school  sup- 
porters in  the  coming  year  as  that  each  shall  have  paid,  when 
those  rates  are  collected,  the  amount  he  would  have  paid  in 
the  3  years,  1903,  1904,  and  1906,  had  a  proper  propor- 
tion of  the  public  school  rates  for  1903  and  1904  been  col- 
lected from  him ;  those  who  have  paid  more  than  their  share 
should  be  credited  with  interest  at  5  per  cent,  upon  the  over- 
payment; and  those  who  have  paid  less  than  their  share 
should  be  charged  with  interest  at  that  rata 

On  28th  July,  1902,  the  municipal  council  of  EUice  passed 
by-law  No.  447,  in  which  they  recite  that  certain  lots  in 
union  school  section  No.  2  of  Ellice  and  Downie  had  be^i 
by  oversight  included  within  the  limits  of  the  Protestant 
school  section  created  by  by-law  No.  425,  and  that  it  was 
expedient  to  amend  that  by-law  by  striking  out  the  lots  so 
improperly  included;  and  they  then  declare  that  by-law  No. 
425  is  amended  by  striking  ^em  out;  and  that  tiie  by-law 
is  to  come  in  force  immediately. 

I  think  it  is  plain  that  by-law  No.  425  was  certainly  bad 
for  including  the  lots  in  the  union  school  section  within 
the  limits  of  the  Protestant  separate  school  section. 
Section  7  of  ch.  294,  in  prescribing  that  "no  Protes- 
tant separate  school  shall  be  allowed  in  any  school 
section  except  when  the  teacher  of  the  public  school  in  such 
school  section  is  a  Roman  Catholic,^'  seems  to  plainly  intend 
that  no  Protestant  separate  school  section  shall  extend  be- 
yond the  limits  of  the  particular  public  school  section  in 
which  the  religion  of  the  teacher  furnishes  the  reason  for  its 
creation.  See  Trustees  of  Boman  Catholic  Separate  School 
Section  10,  Arthur,  v.  Corporation  of  Arthur,  21  0.  R.  60; 
Banks  v.  Anderdon,  20  0.  R.  296. 

Every  by-law  of  this  kind  is  required  to  go  into  operation 
on  the  25th  December  following  the  application  of  the  heads 
of  families  for  it.  Whether  because  the  by-law  was  known 
to  be  bad,  or  for  some  other  reason,  it  did  not  go  into  oper- 
ation on  25th  December  following  its  passing,  and  nothing 
was  done  under  it  beyond  the  election  of  trustees  until  by- 
law No.  447  amending  it  was  passed. 

But  because  the  by-law  No.  425  was  bad  in  not  defining 
any  lawful  school  section  under  sub-sec.  1  of  sec.  2  of  ch. 
294,  R.  S.  0.,  the  school  authorized  by  it  could  not  go  into 
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operation  on  25tli  December  following  the  date  of  the  ap- 
plication, as  required  by  the  4th  section  of  the  Act,  and  it 
was  too  late  in  July,  1902,  to  pass  a  by-law  to  amend  it.  A 
new  application  and  a  new  by-law  only  could  authorize  a 
Protestant  separate  school,  for  it  must  be  capable  of  going 
into  operation  on  the  25th  December  after  the  application. 
I  must  hold,  therefore,  that  no  Protestant  separate  school 
has  ever  been  validly  authorized  by  either  of  the  by-laws 
vhich  have  been  given  in  evidence.  See  also  Free  v.  McHugh, 
24  C.  P.  13. 

The  plaintiffs  alleged  in  their  statement  of  claim  that  the 
persons  applying  to  the  council  for  the  establishment  of  a 
separate  school  had  acted  fraudulently  in  making  the  appli- 
cation, and  that,  although  they  represented  themselves  as 
being  desirous  of  establishing  a  separate  school,  they  at  no 
time  had  any  intention  of  doing  so ;  and  the  by-law  was  at- 
tacked on  this  ground.  This  charge  was  not  made  out.  The 
legality  of  their  proceedings  has  been  questioned  from  the 
beginning^  and  they  had  already  been  involved  in  one  expen- 
sive law  suit,  before  the  present  one,  in  which,  although  suc- 
cessful, they  were  unable  to  recover  their  costs  from  the 
plaintiff.  I  think  their  troubles  arising  from  these  causes 
have  probably  induced  them  to  postpone  the  establishment 
of  their  school;  and  now  the  reason  for  its  establishment  is 
at  an  end,  because  the  teacher  at  the  public  school  in  the  sec- 
tion is  a  Protestant. 

In  addition  to  the  relief  claimed  by  the  plaintiff  Parker, 
as  a  co-plaintiff  with  the  public  school  board,  a  cause  of  action 
has  been  joined  in  which  he  alone  is  plaintiff;  it  is  shewn 
that  a  by-law,  No.  449,  was  passed  by  the  mxmicipal  council 
of  EUice  on  24th  November,  1902,  for  raising  $800  by  de- 
bentures to  build  a  public  school  house  in  section  No.  1 
Ellice,  and  this  school  house  was  built.  On  2nd  January, 
1903,  a  Boman  Catholic  separate  school  was  established  in 
section  No.  1,  and  having  been  established  after  the  building 
of  the  new  public  school  house  was  undertaken,  the  Eoman 
Catholic  separate  school  supporters  are  not  exempt  from  pay- 
ment of  the  debenture  rate.  By  .an  error  of  the  township 
clerk,  these  supporters  were,  however,  not  placed  on  the  col- 
lector's roll  for  this  rate  in  1903  and  1904;  nor  were  the 
supporters  of  the  so-called  Protestant  separate  school  assessed 
for  it  in  those  years;  and,  to  add  to  the  confusion,  the  town- 
ship clerk  did  not  even  assess  upon  the  remaining  ratepayers 
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a  sufficient  rate  to  pay  the  instalment  of  the  debenture  debt 
payable  in  those  years.  Upon  the  matter  being  called  to  the 
attention  of  the  council  in  October,  1905,  they  instructed  the 
clerk  to  make  a  new  calculation  and  to  reduce  the  sum 
charged  against  the  public  school  supporters  in  respect  of  the 
debenture  rate  by  the  amount  they  would  have  been  called 
on  to  pay  had  the  Roman  Catholic  separate  school  supporters 
been  assessed  for  their  share;  this  was  done,  but  it  still  leaves 
the  public  school  supporters  and  the  Eoman  Catholic  separate 
school  supporters  chargeable  with  the  share  of  the  debenture 
debt  which  the  so-called  Protestant  separate  school  supporters 
should  contribute.  The  defendants  the  corporation  of  Ellice 
must  be  restrained  by  injunction  from  collecting  from  the 
plaintiif  Theodore  Parker  any  greater  sum  in  respect  of  this 
debenture  debt  than  he  would  be  required  to  pay  if  all  the 
persons  properly  chargeable  with  a  share  of  it  had  been  made 
chargeable,  lie  is  the  only  person  overcharged  who  has 
brought  an  action,  and  the  only  one  to  whom  relief  can  be 
given  in  this  action.  If  there  are  others  who  have  not  paid 
their  taxes,  no  doubt  the  council  will  treat  them  in  the  same 
way  without  the  necessity  for  a  further  action.  As  to  those 
who  have  paid  a  larger  share  in  this  year  and  the  previous 
2  years,  the  duty  of  the  council  is  to  correct  the  matter  under 
sec.  71  of  the  Public  Schools  Act  of  1901,  in  the  manner 
above  indicated. 

As  the  question  of  the  proper  amount  payable  in  respect 
of  the  debenture  debt  by  the  plaintiff  Parker  is  one  of  simple 
calculation,  there  should  be  no  difficulty  in  arriving  at  it, 
and  no  necessity  for  a  reference  to  a  Master ;  but  if  the  par- 
ties are  unable  to  agree  upon  it  the  matter  may  be  spoken  to 
again. 

Tlie  plaintiffs  should  have  their  costs  against  the  defend- 
ants the  municipal  corporation  of  Ellice ;  the  defendants  the 
school  trustees  of  the  co-called  Protestant  school  section  were 
properly  made  defendants  to  the  action,  and  their  status 
has  been  successfully  attacked,  but  the  charges  of  fraud 
against  them  were  made  recklessly  and  unnecessarily,  and 
have  not  been  sustained;  I  therefore  give  no  costs  against 
them. 


BEATTJ  V.  McCONNELL.  H 

Street,  J.  January  3rd,  1906. 

TRIAL. 

BEATTY  V.  McCONNELL. 

Assessment  and  Taxes — Tax  Sale — Deed — Time  for  Registra- 
tion— R.  S,  0.  1887  ch.  19S,  sec.  18 Jf— Construction — 
Purchaser  in  Good  Faith — Trustee — Promissory  Note. 

After  the  delivery  of  the  judgment  reported  6  0.  W.  E. 
882,  Street,  J.,  gave  a  supplementary  judgment  upon  an- 
other branch  of  the  case. 

Street,  J. : — I  find  that  in  giving  judgment  in  this  case 
on  nth  December,  1906,  I  omitted  to  deal  with  a  branch 
of  the  plaintiffs'  argument  not  goVemed  by  the  point  upon 
which  my  judgment  turned,  and  the  papers  have  been  handed 
back  to  me  in  order  that  I  may  deal  with  it.  The  question 
arises  under  sec.  184  of  ch.  193,  E.  S.  0.  1887,  made  applic- 
able to  Algoma  by  sec.  31  of  ch.  23,  E.  S.  0.  1887,  which 
provides  that  the  deed  (made  under  the  sale  for  taxes)  shall 
be  registered  "within  18  months  after  the  sale,  otherwise 
the  parties  claiming  under  the  sale  shall  not  be  deemed  to 
have  preserved  their  priority  as  against  a  purchaser  in  good 
faith  who  has  registered  his  deed  prior  to  the  registration 
of  the  deed  from  the  warden  and  treasurer.^' 

TWie  lands  in  question  were  sold  to  Bull  for  taxes  in  1887, 
and  the  deed  from  the  Provincial  Treasurer  to  Bull  was 
not  made  until  14th  December,  1903. 

It  is  contended  that  the  words  "18  months  after  the 
sale  *'  mean  "  18  months  after  the  making  of  the  tax  deed/' 
upon  the  authority  of  Donovan  v.  Hogan,  15  A.  E.  432,  and 
that  therefore  the  section  above  quoted  does  not  apply;  and 
further  that  the  plaintiff  is  not  a  purchaser  of  the  land. 

In  my,  opinion,  the  words  of  sec.  184  should  be  construed 
in  their  ordinary  and  natural  sense,  and  so  construing  them 
their  meaning  is  plain.  The  section  follows  close  upon  other 
sections  in  which  a  sale  and  the  deed  given  under  it  are 
plainly  treated  as  two  separate  and  distinct  matters;  in 
sec.  184  also  they  are  treated  as  two  separate  and  distinct 
matters,  and  there  is  no  reason  why  it  should  be  assumed 
that  when  the  section  speaks  of  a  sale  it  means  not  a  sale  but 
the  deed  which  is  not  to  be  given  until  a  year  after  the  sale. 
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If  Donovan  v.  Hogan  had  been  decided  upon  this  section 
or  upon  a  precisely  similar  form  of  words  and  of  context,  I 
should  be  bound  to  follow  it;  but  that  case  was  decided  upon 
another  and  a  different  section,  the  context  of  which  was 
supposed  to  justify  the  Court  in  disregarding  its  language. 

The  deed  was  not  registered  within  two  years  after  the 
sale,  and  was  therefore  not  entitled  to  prevail  against  a  pur- 
chaser who  should  have  registered  his  deed  prior  to  the  re- 
gistration of  the  deed  from  the  Provincial  Treasurer. 

The  conveyance  from  W.  H.  Beatty  to  the  plaintiflE  Joseph 
W.  Beatty  was  dated  29th  October,  1903,  and  registered  on 
6th  November,  1903 ;  the  tax  deed  from  the  Provincial  Treas- 
urer was  registered  on  18th  IJecember,  1903 ;  and  the  former 
is  entitled  to  prevail  if  Joseph  W.  Beatty  was  a  "pur- 
chaser '^  within  the  meaning  of  the  section. 

At  the  time  of  the  conveyance  from  W.  H.  Beatty  to 
Joseph  W.  Beatty,  an  option  given  by  the  former  to  one  long- 
worthy  to  purchase  the  property  at  $7,560  was  in  force. 
The  conveyance  purports  to  be  made  in  consideration  of  $4 
cash,  and  $7,560  remaining  unpaid  as  a  lien  upon  the  prop- 
erty, and  is  subject  to  the  option  given  to  Longworthy.  Con- 
temporaneously with  the  making  of  the  conveyance  a  note 
was  made  by  J.  W.  Beatty  for  $7,560  payable  six  months 
after  date  to  W.  H.  Beatty  or  order.  W.  H.  Beatty  stated 
that  it  was  never  intended  that  J.  W.  Beatty  should  pay  this 
note;  it  was  only  intended  that  if  Longworthy  exercised  his 
option  to  purchase,  the  purchase  money  should  be  applied  in 
reduction  of  a  debt  of  $50,000  due  by  W.  H.  Beatty  to  the 
late  Mr.  George  Gooderham,  which  was  guaranteed  by  Mrs. 
Beatty,  and  as  part  of  the  arrangement  W.  H.  Beatty,  on 
25th  November,  1903,  handed  J.  W.  Beatty's  note  for  $7,560 
to  Mrs.  Beatty,  having  indorsed  it  to  her.  At  the  time  of 
handing  her  the  note  W.  H.  Beatty  wrote  a  letter  to  her 
speaking  of  l;er  guarantee  and  saying  "as  security  therefor 
I  hand  you  J.  W.  Beatty^s  note  for  $7,560  connected  with  a 
land  deal  in  the  township  of  McTavish,  Thunder  Bay.'^  This 
is  the  only  reference  to  the  land  in  question  in  tiie  letter, 
but  other  property  is  specifically  mentioned  as  pledged  to  her 
by  way  of  securi^. 

The  option  to  purchase  was  allowed  to  lapse  by  Long- 
worthy,  and  the  note  was  destroyed  in  accordance  with  the 
original  understanding  with  regard  to  it,  and  no  new  arrange- 
ment of  any  kind  was  made  between  W.  H.  Beatty  and  J.  W. 
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Beatty,  the  latter  however  retaining  the  legal  title  to  the 
land.  J.  W.  Beatty  appears  to  have  no  recollection  what- 
ever as  to  the  transaction  or  as  to  the  reason  why  the  prop- 
erty was  conveyed  to  him.  He  never  even  had  the  deed 
in  his  possession,  and,  as  he  says,  "  left  everytliing  to  his 
brother/'  There  was  never  a  lien  for  purchase  money  due 
from  J.  W.  Beatty  ^o  W.  H.  Beatty,  for  there  was  no  sale  to 
J.  W.  Beatty.  The  conveyance  was  without  consideration, 
for  the  note  was  not  intended  to  be  paid,  and  there  was  a 
resulting  trust  to  W.  H.  Beatty,  subject  only  to  this,  that,  so 
long  as  the  note  remained  outstanding,  J.  W.  Beatty  was 
entitled  to  retain  the  land  for  his  protection  against  it ;  but 
the  note  was  cancelled,  and  J.  W.  Beatty  then  held  the  land 
only  for  W.  H.  Beatty,  for  he  had  never  agreed  to  hold  it 
except  for  him.  W.  H.  Beatty  could  have  required  a  recon- 
veyance at  any  time,  for  he  never  had  directed  J.  W.  Beatty 
to  hold  the  land  as  trustee  for  Mrs.  Beatty;  and  J.  W.  Beatty 
had  never  agreed  to  hold  it  for  her.  He  was,  therefore, 
not  a  purchaser  but  only  a  volunteer,  and  the  section  which 
has  been  invoked  by  him  does  not  protect  his  title  against 
the  tax  deed. 


Falconbridge,  C.J.  January  3rd,  1906. 

TRIAL. 

COBEAN  V.  ELLIOTT. 

Limitation  of  Actions — Real  Property  Limitation  Act — Ten- 
ant at  Will — Devise  far  Life  to  Tenant  upon  Condition — 
Presumption  of  Acceptance — Violation  of  Condition. 

Ejectment  for  the  east  half  of  the  west  half  of  lot  15 
in  6th  concession  east  of  Hurontario  street  in  the  township 
of  Caledon. 

W.  T.  J.  Lee,  for  plaintiffs. 

T.  J.  Blain,  Brampton,  for  defendants. 

Falconbridge,  C.J. : — The  plaintiffs  claim  title  as  ex- 
ecutors of  Joseph  Elliott,  whose  title,  if  any,  was  derived 
through  the  will  of  John  Elliott,  who  admittedly  had  a  paper 
title. 
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The  defendant  Rachel  Elliott  claims  title  by  length  of 
possession,  being  the  devisee  of  her  husband  Andrew  Elliott. 

John  Elliott  and  Andrew  Elliott  were  brothers.  Andrew 
Elliott  went  into  possession  either  under  a  contract  of  pur- 
chase or  under  other  circumstances  which  constituted  him 
tenant  at  will  of  his  brother. 

The  first  contention  on  belialf  of  defendants  is  that,  at  the 
time  of  the  death  of  Jolm  Elliott,  Andrew  Elliott  had  ac- 
quired a  good  title  by  length  of  possession.  John  Elliott  died 
on  17th  July,  1873.  His  will  bears  date  28th  May  of  the 
same  year.  1  find  that  defendants'  contention  in  this  respect 
is  well  founded,  and  that  the  20  years  then  necessary  had 
elapsed,  making  allowance  for  the  year  which  would  deter- 
mine the  tenancy  at  will.  Defendant  Rachel  Elliott  came  to 
this  country  in  1848,  being  then  12  years  of  age,  and  she 
swears  that  from  the  time  of  her  arrival  in  this  country  she 
knew  of  Andrew  Elliott,  whom  she  married  in  1860,  being 
in  possession  of  the  land  and  living  on  it  as  a  bachelor.  It 
is  proved  that  Andrew  was  assessed  as  owner  of  the  lot  since 
about  1857,  and  for  3  years  before  that  in  a  capacity  not 
c^xactly  defined. 

But  let  it  be  assumed  for  the  sake  of  argument  that  de- 
fendants have  not  satisfactorily  established  the  above  pro- 
position. The  state  of  facts  then  is  as  follows.  By  his  will 
John  EUioit  assumed  to  dispose  of  the  lands  as  follows:  "  I 
also  give  and  bequeath  to  my  son  Joseph  Elliott  the  east 
half  of  the  west  half  of  lot  number  15  in  the  6th  concession 
east  of  Hurontario  street  in  the  township  of  Caledon,  in  the 
county  of  Peel,  at  the  death  of  my  brother  Andrew  Elliott. 
I  give  and  bequeath  to  my  brother  Andrew  Elliott  the  use  of 
the  cast  half  of  the  west  half  of  lot  numl)or  15  in  the  6th 
( oncession  east  of  Hurontario  street,  in  the  township  of  Cale- 
don and  county  of  Peel,  during  the  term  of  his  natural  life, 
on  condition  that  he  neither  sells  nor  rents  the  same  without 
consent  in  writing  of  my  son  Joseph  Elliott." 

I*^  is  admitted  by  defendant  Rachel  Elliott  that  her  hus- 
band knew  at  any  rate  of  the  existence  of  the  will,  and  that 
he  was  not  quile  satisfied  with  it;  and  plaintiffs  present  a 
strong  argument,  ])a-od  on  Re  Dunham,  29  Gr.  258,  and  on 
Re  Defoe,  2  0.  R.  623,  that,  inasmuch  as  Andrew  Elliott  was 
aware  of  the  devise  to  himself  and  neither  accepted  nor  re- 
jected the  same,  hut  remained  passive,  he  ought  to  be  pre- 


THOMSON  V.  MARYLAND  CASUALTY  CO,  16 

sumed  to  have  accepted  the  devise,  and  that  therefore  neither 
he  nor  his  devisee  could  claim  the  fee  by  virtue  of  his  posses- 
sion. These  cases  are  effectually  distinguished  from  the  one 
in  hand  by  the  fact  that  Andrew  Elliott  did  not  remain 
passive,  but  actively  and  openly  violated  the  condition  im- 
posed by  the  will  that  he  should  neither  sell  nor  rent  the  land. 
Twelve  or  thirteen  years  ago  it  was  rented  for  two  years  to 
Thomas  McCartney,  who  paid  his  rent  to  Andrew  Elliott,  and 
by  written  lease  bearing  date  Ist  April,  1896,  Andrew  Elliott 
demised  and  leased  the  land  to  William  Dunn  for  one  year 
from  that  date.  The  writ  in  this  case  was  not  issued  until 
29th  May,  1906.  So  that  Andrew  Elliott,  having  thus  openly 
set  at  naught  the  conditions  of  the  will,  the  statute  had  run 
in  his  favour,  even  reckoning  from  the  last  mentioned  date. 

It  is  generally  with  regret  that  I  find  myself  constrained 
to  give  effect  to  a  daim  of  title  by  length  of  possession,  but 
in  this  case  I  am  pleased  to  see  my  way  clear  to  confirm  the 
title  of  this  old  woman,  who  has  lived  on  the  premises  for 
nearly  half  a  century.  The  action  will  be  dismissed  with 
costs. 


Cartwright,  Master.  January  4th,  1906. 

chambers. 

THOMSON  V.  MAEYLAND  CASUALTY  CO. 

Discovery — Production  of  Documents  —  Privilege  —  J^etlers 
Written  "by  Agent  to  Principal — Reference  to  Legal  Mat- 
Urs — Advice  of  Solicitor — Better  Affidavit  on  Produc- 
iion. 

On  11th  March,  1905,  a  policy  was  issued  by  defendants 
to  plaintiff,  agreeing  to  indemnify  her  against  injuries  to  her 
husband  or  death  resulting  therefrom. 

Thomson  was  fatally  injured  on  7th  August,  1905,  and 
died  3  days  later.  In  this  action  plaintiff  sought  to  recover 
from  defendants  $10,000  by  the  terms  of  the  policy. 

The  defendants^  manager  in  Toronto  made  an  affidavit 
on  production,  dated  4th  November,  1906.    This  stated  that 
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there  were  no  material  documents  which  defendants  objected 
to  produce. 

He  was  afterwards  examined  for  discovery,  and  a  further 
affidavit  on  production  was  filed  on  19th  December,  in  the 
schedule  to  which  it  was  stated  that  defendants  objected  to 
produce  "sundry  letters  between  Toronto  and  head  office  of 
a  confidential  nature,  written  and  received  after  7th  August, 
1905,  the  date  of  the  alleged  accident.^'  In  the  oth  para- 
graph of  this  affidavit  it  was  said  that  the  groimd  of  the  ob- 
jection was  "that  they  were  privileged,  being  of  a  confidential 
nature,  and  disclosing  certain  legal  points  in  connection  with 
the  defence  of  this  action/' 

Plaintiff  moved  for  a  further  and  better  affidavit. 
E.  6.  Long,  for  plaintiff. 
E.  Bayly,  for  defendants. 

The  Master: — In  the  affidavit  of  the  manager  filed  in 
answer  to  this  motion  he  says  of  the  letters  in  question :  "It 
is  my  custom  in  the  course  of  business  frequently  to  write 
to  the  head  office  on  matters  involving  points  of  law;  the 
head  office  confer  with  their  general  solicitors,  receive  legal 
advice  from  them,  and  then  communicate  with  me.  The  let- 
ters between  the  head  office  and  the  Toronto  office  above  men- 
tioned are  of  the  same  nature  as  those  between  solicitor  and 
client,  and  are,  as  I  am  advised  and  believe,  privileged  for 
that  reason." 

With  this  I  cannot  agree.  To  establish  such  a  claim  the 
affidavit  must  conform  to  the  rule  laid  down  in  Southwark 
V.  Quick,  3  Q.  B.  D.  315,  which  is  the  leading  case  on  the 
point,  and  one,  as  will  be  seen,  of  great  authority. 

It  is  said  in  Bra/s  Digest  of  Discovery  (1904),  pp.  13 
and  34,  that  the  affidavit  must  state  that  these  letters  "came 
into  existence  for  the  purpose  of  being  communicated  to  the 
solicitor,  with  the  object  of  obtaining  his  advice  or  enabling 
him  to  defend  an  action."  * 

It  was  admitted  on  the  argument  that  there  was  at  least 
one  other  document  which  should  be  produced.  A  furthdir 
affidavit  will  therefore  be  necessary;  and  in  it  the  letters  in 
question  must  be  produced  unless  privilege  is  properly  and 
distinctly  claimed  as  above  indicated. 

A  further  affidavit  must  therefore  be  filed  forthwith ;  and 
the  costs  of  this  motion  will  be  to  plaintiff  in  any  event. 


If.  PLANTAQANET  U.  ;S'.  BD.  v.  TP.  OF  N.  PLANTAGANET.   17 

Anglin,  J.  January  4th,  1906. 

0HAMBBB6. 

NOETH  PLANTAGANET  HIGH  SCHOOL  BOARD  v. 
TOWNSHIP  OF  NOETH  PLANTAGANBT. 

High  Schools — Canstitutim  of  High  School  District — Validity 
— By-Law  of  County  Council — Assent  of  Lieutenant- 
Governor  in  Council— -Appointment  of  Trustees — County 
and  Tou^mhip  By-laws — Organization  of  Boa/rd — Term 
of  Office  of  Trustees — Refusal  to  Fill  Vacancies — High 
Schools  Act — Construction — Demand  of  Trustees  for 
Money  to  Carry  on  School — Mamdamu^, 

Motion  by  plaintiffs  for  a  mandamus  to  compel  defen- 
dants to  furnish  the  sum  of  $760  required  for  the  mainten- 
ance of  the  high  school  in  North  Plantaganet  for  1906. 
This  sum,  plaintiffs  alleged,  was  duly  demanded  of  defen- 
dants by  them,  as  required  by  sub-sec.  6  of  sec.  16  of  the 
High  Schools  Act,  1  Edw.  VII.  ch.  40.  Plaintiflfs  also  asked 
for  a  mandatory  order  directing  defendants  to  fill  vacancies 
ill  the  high  school  board  arising  from  the  annual  retirement 
and  from  resignation  of  trustees. 

T.  McVeity,  Ottawa,  for  plaintiffs. 

E.  Mahon,  Ottawa,  for  defendants. 

Anglin,  J. : — ^A  point  was  raised  in  argument  as  to  the 
validity  of  the  constitution  of  the  high  school  district,  counsel 
for  defendants  contending  that,  in  the  absence  of  evidence 
that  the  by-law  setting  apart  and  constituting  the  high  school 
district  of  North  Plantaganet  had  been  approved  by  the 
laeutenant-Govemor  in  council,  such  district  cannot  be  re- 
cognized as  having  a  legal  existence.    .     .     . 

It  seems  to  me  to  be  reasonably  clear  that  the  high  school 
d&trict  of  North  Plantaganet  has  been  validly  constituted. 
The  comity  council  of  the  united  counties  of  Prescott  and 
Buseell  pa^ed  a  by-law,  on  6th  November,  1872,  setting  apart 
the  township  of  North  Plantaganet  as  a  high  school  district. 
That  by-law  has  never  been  set  aside,  rep«ded,  or  quadied. 

▼OL.  VII.  O.W.B.    MO.  1 — 2 
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It  was  pa&sed  under  aec.  40  of  ch.  33  of  34  Vict.,  which 
authorized  even-  county  coundi  to  "form  the  whole  or  part 
of  one  or  more  townships,  towns,  or  villages  within  its  juris- 
diction into  a  high  school  district''  Bj  sec.  35  of  the  same 
Act,  the  right  to  authorize  tiie  establishmeat  of  additional 
high  schools  is  given  to  the  Lieutenant-Governor  in  council. 
I  do  not  read  these  provisions  as  requiring  the  assent  of  the 
Lieutenant-Governor  in  council  to  the  setting  apart  and  con- 
stitution of  the  high  school  district,  though  additional  high 
schools  could  not  be  established  without  his  authorization. 
Having  regard  to  sec.  7  of  1  Edw.  VII.  ch.  40,  there  seems 
no  reason  to  doubt  that  the  township  of  North  Plantagaoet 
has  been  validly  constituted  a  high  school  district  Moreover, 
defendants,  in  their  by-law  appointing  high  school  trustees  in 
1904,  recite  as  follows:  "Whereas  the  township  of  North 
Plantaganet  is  a  high  school  district" 

No  high  school  was  established  in  this  district,  nor  were 
any  steps  taken  to  constitute  a  high  school  board  for  it,  imtil 
1904.  In  that  year  the  county  council  of  Prescott  and  Rus- 
sell passed  a  by-law  purporting  to  appoint  three  high  school^ 
trustees;  and  the  township  council  also  appointed  three  trus- 
tees. On  10th  August,  1904,  an  order  in  council  was  passed, 
under  sec.  9  of  1  Edw.  VII.  ch.  40,  approving  of  the  estab- 
lishment of  a  high  school  in  the  village  of  Plantaganet  This 
order  in  council  has  been  put  in  evidence  since  the  argument 
of  this  motion.  I  think  I  should  treat  the  by-law  of  the 
county  council  appointing  three  trustees  as  ''a  by-law  for  the 
establishment  of  a  new  high  school/'  within  the  meaning  of 
sec.  9  of  1  Edw.  VII.  ch.  40,  which  the  Lieutenant-Governor 
has  approved  by  the  order  in  council  of  10th  August,  1904. 
It  becomes  necessary,  therefore,  to  consider  the  other  objeo- 
tions  taken  by  defendants  to  the  present  motion. 

By-law  No.  656  of  the  united  counties  of  Prescott  and 
Eussell  is  in  part  as  follows:  ^'By-law  to  appoint  county 
ojflScers  for  the  year  1904  for  the  united  counties  of  Prescott 
and  Russell  and  fix  their  remuneration.  Be  it  hereby  enacted 
that  the  following  gentlemen  be  appointed  high  school  trus^ 
tees  for  the  high  school  to  which  their  names  are  set  opposite, 
viz.:  Plantaganet — ^Dr.  W.  Gaboury,  Alphonse  Labelle  and 
P.  J.  Potts." 

By-law  No.  446  of  the  township  of  North  Plantaganet, 
passed  on  6th  February,  1904,  enacted  "that  Dolphis  McKay, 
Perreol  Prevost,  and  Denis  Robinson  be  appointed  high  school 
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trustees  of  the  high  school  district  of  tlie  township  of  North 
Plantaganet  for  the  following  term:  Dolphis  McKay,  for 
one  year;  Ferreol  Prevost,  for  two  years;  Denis  Kobinson,  for 
three  years.'^ 

It  is  stated  in  an  aflSdavit  made  by  David  M.  Viau,  who 
is  styled  *^  secretary  of  the  North  Plantaganet  high  school 
board/'  that  this  board  met  and  was  duly  organized  for  1904, 
and  that  they  'acquired  a  building  and  premises  for  high 
bchool  purposes  and  proceeded  to  exercise  the  functions  of 
high  school  trustees  as  provided  in  the  said  High  Schools 
Act" 

By-law  No.  563  of  the  county  council,  passed  on  2nd 
February,  1905,  is  in  part  as  follows:  "By-law  to  appoint 
county  officers  for  the  united  counties  of  Prescott  and  Rus- 
sell for  the  year  1905  and  fix  their  remTineration.  .  .  . 
Be  it  hereby  enacted  that  the  following  gentlemen  be  ap- 
pointed high  school  trustees  of  the  high  school  to  which  their 
names  are  set  opposite,  namely:  Plantagenet — J.  P.  Potts 
and  Jos.  Charboneau  in  place  of  A.  Labelle.'' 

The  council  apparently  treated  Dr.  Gaboury  as  being  still 
in  office — presumably  regarding  him  as  appointed  for  a  term 
of  either  two  or  three  years;  Mr.  Labelle  having  resigned,  as 
was  stated  at  bar,  Mr.  Charboneau  was  appointed  to  replace 
him :  Mr.  Potts  was  treated  as  having  been  appointed  for  one 
year,  and,  that  term  having  expired,  was  reappointed. 

The  township  council  appointed  no  new  trustees  in  the 
year  1905.  Denis  Robinson,  appointed  in  1904,  for  a  thre^ 
year  term,  having  resigned,  this  council  refused  to  appoint  a 
trustee  to  replace  him.  Dolphis  McKay  had  been  appointed 
for  only  one  year,  which  expired  on  6th  February,  1905. 

The  statute  1  Edw.  VII.  ch.  40  contains  the  following 
material  provisions: — 

"Every  high  school  corporation  shall  consist  of  at  least 
six  trustees:"    sec.  13,  sub-sec.  2. 

**  A  majority  oi  the  board  shall  form  a  quorum:"  sec.  15, 
sub-sec.  3. 

"  The  trustees  of  every  high  school  shall  hold  office  until 
their  successors  are  appointed  and  the  new  board  is  organ- 
ized.-"   sec.  8,  sub-sec.  2, 

"  In  the  case  of  high  schools  situated  in  any  municipality 
within  the  jurisdiction  of  the  county,  three  of  such  trustees 
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shall  be  appointed  by  the  county  council,  and  additional  trus- 
tees shall  be  appointed  by  the  municipalities  composing  the 
high  school  district,  as  follows,  that  is  to  say : — 

**(a)  Where  a  high  school  district  is  composed  of  one 
mimicipality,  the  municipal  council  thereof  shall  appoint 
three  additional  trustees ;  ...  In  every  case  one  of  the 
trustees  appointed  by  the  county  council  and  one  trustee  in 
each  mimicipality  composing  the  high  school  district  shall 
retire  each  year:''    sec.  13,  sub-sec.  2. 

''  .  .  .  The  mimicipal  council  of  every  city  and 
town  shall  by  by-law  provide  for  the  annual  retirement  of  so 
many  of  the  trustees  appointed  by  the  council  as  shall  secure 
a  complete  rotation  every  three  years:"    sec.  13,  sub-sec.  4. 

**  Vacancies  arising  from  the  annual  retirement  of  trus- 
tees shall  be  filled  at  the  first  meeting  thereof  after  being 
duly  organized  in  each  year  by  the  municipal  councils 
.  .  .  .  and  vacancies  arising  from  death,  resignation,  or 
removal  from  the  high  school  district,  or  county,  or  other- 
wise, shall  be  filled  forthwith  by  the  municipal  council  having 
the  right  of  appointment:"     sec.  14. 

*'  The  first  annual  meeting  of  every  board  of  trustees  shall 
I  e  held  ...  in  the  afternoon  of  the  first  Wednesday  in 
February,  or  at  an  earlier  date  fixed  by  the  board  in  case  all 
appointments  of  trustees  shall  have  been  made:"  sec.  15, 
sub-see.  1. 

The  affidavit  of  David  Viau  states  that  tlie  first  annual 
meeting  of  trustees  for  the  year  1905  was  held  on  29th 
April,  1905,  and  that  the  board  was  tlien  duly  organized  by 
the  election  of  Dr.  (laboury,  as  chairman,  and  of  himself,  as 
secret ar}'-trea surer;  and  that,  on  27th  July,  the  board  applied 
under  sub-sec.  5  of  sec.  16  of  1  Edw.  VII.  ch.  40,  to  the 
township  council  for  the  sum  of  $750 — the  amount  which  the 
board  of  trusteCv^  deemed  it  neci^ssar}-  to  demand  from  the 
township  for  the  maintenance  of  the  high  school  for  the  vear 
1905. 

Tht'  material  does  not  shew  which  or  how  many  members 
of  die  bM>ard  attended  its  meetings  on  these  occasions.  The 
i]emau<l<  for  payment  of  $750  sent  to  the  defendants  purport 
To  he  sicned  by  Dr.  Gaboury,  as  chairman  of  the  board. 
Veuh  Riibinson,  who  had  resigned,  and  Dolphin  McKay,  who 
Katl  *»een  appointed  for  one  year,  were  probably  not  present. 
A»  all  events,  their  presence  may  not  be  assumed.     Unless 
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Ferreol^Prevost,  the  other  trustee  originally  named  by  the 
township  council,  was  present,  there  cannot  have  been  a 
quorum  of  the  board  at  these  meetings :  sec.  13,  sub-sec.  3. 
Information  upon  this  very  material  point  is  not  vouchsafed. 
Without  satisfactory  evidence  upon  it,  were  there  no  other 
objections  to  the  present  motion,  a  sufficient  case  for  the 
granting  of  the  extraordinary  remedy  of  mandamus  is  not,  in 
my  opinion,  made  out. 

But  I  think  it  more  than  gravely  doubtful  whether  Dr. 
Gabouiy  and  his  colleagues  named  by  the  county  council  in 
1904  were  validly  appointed.  An  intention  on  the  part  of 
the  legislature  that,  of  the  three  trustees  to  be  appointed  by 
the  comity  council  upon  the  original  constitution  of  a  high 
school  board,  one  should  hold  office  for  three  years,  one  for 
two  years,  and  one  for  one  year,  may  be  deduced  from  the 
several  provijjions  of  sec.  13  of  the  statute.  How  this  is  to 
be  accomplished  may,  in  the  absence  of  any  expressed  direc- 
tion, be  subject  to  some  doubt,  the  statute  merely  providing 
tha'  one  of  such  trustees  shall  retire  in  each  year.  But, 
after  careful  consideration,  it  would  seem  that  the  only  way 
in  which  the  section  can  be  worked  out  is  that  the  appointing 
body— in  this  case  the  county  council — ^must  determine  which 
of  its  appointees  shall  enjoy  a  three-year  term,  which  shall 
hold  office  for  two  years,  and  which  shall  retire  at  the  end 
of  the  first  year,  and  that  the  appointments  shall  be  made 
for  these  respective  terms. 

This  the  county  council  failed  to  do.  On  the  contrary,  its 
by-kw,  No.  555  of  1904,  purports  to  appoint  Dr.  Gaboury, 
Alphonse  Labelle,  and  P.  J.  Potts,  as  "county  officers  for  the 
year  1904." 

If  this  heading  of  the  by-law  might  be  ignored,  there  is 
no  reason  why  one  rather  than  another  of  the  three  gentle- 
men named  should  be  deemed  the  person  who  is  to  retire  at 
the  end  of  the  first  year  under  tlie  provision  of  sec.  13,  sub- 
sec.  2  (a),  of  the  High  Schools  Act — no  warrant  for  assum- 
ing, B»  the  appointees  appear  to  have  done,  that  the  trustee 
first  named  is  to  hold  office  for  three  years,  the  second  for 
two  years,  and  the  third  for  one  year.  In  point  of  fact,  in 
the  township  by-law  the  one-year  appointee  is  first  named, 
and  the  three-year  appointee  last.  Under  the  county  council 
by-law  of  1904,  either  the  tenure  of  office  of  all  three  trustees 
was  intended  to  be  for  one  year  only,  or  that  of  each  trustee 
was  left  uu'lefined  and  uncertain.     In  neither  view  can  the 
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by-law  be  said  to  meet  the  intention  of  the  legislatnVe,  if  I 
have  correctly  apprehended  its  purpose,  which  is  by  no  means 
clearly  or  satisfactorily  expressed. 

It  seems  quite  probable,  therefore,  that  the  appointment 
of  these  three  gentlemen  by  the  county  council  of  1904  was 
invalid,  because  not  made  in  conformity  with  what  I  think 
must  be  held  to  be  the  requirements  of  sec.  13  of  the  High 
Schools  Act. 

If  this  view  be  correct,  even  though  the  appointment  of 
Potts  and  Charboneau  in  1905  should  be  valid  (and  it  seems 
open  to  similar  objections).  Dr.  Gaboury  would  have  no 
status  as  a  trustee;  the  organization  for  1905  woxdd  be  defec- 
tive; and,  in  the  absence  of  Denis  Bobinson  and  Dolphis  Mc- 
Kay, assuming  the  latter  to  have  been  still  in  office  by  virtue 
of  sec.  3,  sub-sec.  2,  there  probably  was  not  a  quorum  at  any 
meeting  of  the  board  in  1905.  Indeed,  it  would  appear  not 
improbable  that  there  never  was  any  board  validly  consti- 
tuted or  organized  for  either  1904  or  1905. 

In  this  state  of  affairs,  and  in  the  absence  of  evidence  that 
a  quorum  of  the  board,  constituted  as  it  was,  was  present  at 
the  organization  meeting  of  1905,  and  at  the  meeting  at 
which  it  was  resolved  to  demand  $750  from  the  township 
council,  I  certainly  should  not  feel  justified  in  granting  a 
mandamus  requiring  the  defendants  to  furnish  to  the  plain- 
tiffs that  sum  of  money. 

The  action  of  the  defendants,  on  the  other  hand,  in  re- 
fusing to  fill  the  vacancies  upon  the  board  which  they  had 
power  to  fill,  appears  to  have  been  wholly  unjustifiable.  Sec- 
tion 14  is  imperative  in  its  terms.  The  municipal  council 
has  no  discretion  to  refuse  to  act  under  it.  But,  apart  from 
other  objections  to  it^  the  present  application  to  compel  the 
township  council  so  to  act  has  been  so  tardily  made  that  it 
cannot  succeed. 

As  a  solution  of  the  existing  difficulty — ^fairly  attributable 
to  the  obscurity  and  confusion  of  the  provisions  of  the  13th 
section  of  the  High  Schools  Act,  which  cannot  be  too  soon 
recast  or  amended — I  would  suggest  that  the  county  council 
should  at  once  obtain  and  accept  the  resignations  of  all  its 
present  appointees,  and  should  then  proceed  to  appoint  three 
trustees,  one  for  one  year,  a  second  for  two  years,  and  a  third 
for  three  years ;  I  would  further  suggest,  to  anticipate  other 
possible  objections  under  sec.  14,  that  the  new  appointments 
be,  in  form,  of  a  trustee  to  replace  Dr.  Gaboury,  for  the  term 
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of  one  year;  of  a  trustee  to  replace  Mr.  Potts,  for  a  tenn  of 
two  years;  and  of  a  trustee  in  succession  to  Mr.  Charboneau^ 
for  a  term  of  three  years. 

Upon  this  being  done,  the  township  council  will  probably, 
in  yiew  of  the  opinion  of  the  Court  in  regard  to  the  validity 
of  the  constitution  of  the  high  school  district  and  the  impenu- 
tiT€  character  of  the  provisions,  of  sec.  14,  proceed  to  dia- 
charge  its  duty  in  the  premises. 

In  the  circumstances,  the  present  motion  will  be  refused 
without  costs. 


Boyd,  C.  January  4th,  1906. 

chambers. 

RE  STEWART  v.  EDWARDS. 

Dimsion  Courts — Judgment  Debtor — Married  Womcm — Re- 
fu$al  to  Attend  for  Examination — CommiUal  for  WUful 
Misconduct — Imprisonment  for  Debt — Prohibition, 

Motion  by  defendant  for  prohibition  to  a  Division  Court. 
W.  H.  Barry,  Ottawa,  for  defendant. 
A.  C.  Hill,  Ottawa,  for  plaintiff. 

Boyd,  C.  : — Judgment  was  obtained  in  a  Division  Court 
against  a  mamed  woman,  living  apart  from  her  husband, 
on  a  promissory  note  made  by  her  after  marriage.  She  was 
married  in  1896,  and  judgment  was  signed  in  November, 
1902,  on  the  note  made  in  September,  1902.  No  payment 
being  made,  plaintiff  proceeded  by  way  of  judgment  summons 
in  October,  1905,  for  her  examination  as  a  judgment  debtor. 
Her  counsel  attended  and  raised  the  objection  that  she  was 
not  examinable,  and  that  the  Division  Court  Judge  had  no 
jurisdiction  to  enforce  the  judgment  by  this  method.  After 
some  enlargements,  the  Judge  finally  made  the  order  now  at- 
tacked— ^being  an  order  to  commit  defendant  for  5  days  un- 
less the  debt  and  costs  were  sooner  paid — he  being  of  opinion 
that  her  non-attendance  was  wilful  misconduct. 

Various  objections  as  to  form  and  as  to  parties  were  raised, 
but  I  think  it  better  to  deal  with  the  matter  on  its  merits. 
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Apart  from  decisioufi,  I  should  come  to  the  conclusion  that  if 
a  person  who  is  a  judgment  debtor  makes  default  in  attend- 
ance to  be  examined  for  the  purpose  of  discovery  as  to  prop- 
erty available  for  execution,  and  the  Judge  finds  that  there  is 
wilful  default  is  not  appearing  upon  its  return,  he  would 
have  the  power  to  commit  by  way  of  punishment.  Such  is  the 
law  no  doubt  in  the  higher  courts  of  record,  where  the  failure 
to  attend  is  regarded  as  a  contempt  of  court. 

But  I  am  bound  by  a  line  of  decisions  applicable  to  the 
Division  Courts  to  hold  that  the  committal  for  wilful  default 
in  appearing  to  be  examined  is  in  the  nature  of  process  tb 
coerce  payment,  rather  than  of  a  punitive  character,  as  for 
contempt.  The  root  of  this  line  of  decisions  is  found  in  Ex 
p.  Dakins,  16  C.  B.  77,  which  interpreted  the  effect  of  statu- 
tory law  identical  almost  in  form  with  the  sections  as  to 
ju< lenient  summons  in  our  Division  Ceurts  Act.  That  case 
was  made  to  turn  upon  the  provision  of  the  law  that  a  person 
imprisoned  for  an  offence  against  the  Act  was  entitled  to  his 
discharge  on  payment  of  the  debt  and  costs  at  any  time 
pending  committal.  That  provision  is  contained  in  sec.  251 
of  the  Division  Courts  Act,  which  provides  for  any  person 
imprisoned  imder  the  Act,  which  has  been  construed  as  ap- 
plying to  all  causes  for  committal  which  are  recited  in  sec. 
247.  They  are  clashed  as  in  the  same  category  as  methods  of 
enforcing  pa3^ment. 

Ex  p.  Dakins  was  discussed  by  Robinson,  C.J.,  and  its  ef- 
fect pointed  out  in  Henderson  v.  Dickson,  19  U.  C.  R.  592. 
It  was  proceeded  upon  by  a  Divisional  Court  in  Re  McLeod 
V.  Emigh,  12  P.  R.  450.  And  still  more  pointedly,  from  the 
circumstances  of  the  present  case,  by  a  Divisional  Court  in  Re 
Reid  V.  Graham,  26  0.  R.  126,  where  it  was  held  that  the 
committal  of  R.  S.  G.  for  non-appearance  to  be  examined  was 
not  process  of  contempt,  but  in  the  nature  of  execution  or 
qualified  execution.  These  decisions  apply  specifically  to 
Division  Courts,  and  I  am  bound  by  them  to  decide  that  there 
is  no  jurisdiction  to  make  this  order  against  the  married 
woman.  Mr.  Holmested,  in  his  useful  book  on  married 
women  (The  Married  Women^s  Property  Act  of.  Ontario), 
refers  to  a  case  in  116  L.  T.  Jour.  469  (1904),  where  pro- 
hibition was  issued  against  Judge  Stonor  from  proceeding  on 
a  judgment  summons  against  a  married  woman. 

The  cases  referred  to  by  Mr.  Holmested  as  shewing  a 
departure  from  the  ruling  in  Re  McLeod  v.  Emigh  will  be 
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found  to  be  cases  in  the  High  Court  or  the  County  Court — 
both  courts  of  record — ^which  the  Division  Court  is  not: 
E.  S.  0.  1897  ch.  60,  sec.  7;  R.  v.  Lefroy,  L.  R.  4  Q.  B.  134. 
The  point  is  cautiously  dealt  with  in  Mr.  Bickneirs  book  at 
pp.  420  and  602,  who  leaves  it  under  a  "perhaps"  that 
there  might  be  inherent  power  in  the  Court  to  enforce  its 
own  judgments.  In  this  case  the  order  is  based  upon  the 
provisions  of  the  statute  and  Rules  of  Court.  The  form 
of  the  warrant  prescribed  for  cases  of  non-attendance  is 
given  in  No.  162,  which  provides  for  so  many  days'  commit- 
tal or  until  the  debt  is  discharged  by  due  course  of  law.  The 
warrant  must  be  indorsed  with  the  amount  of  the  debt  and 
costs,  by  Rule  203  of  the  Division  Courts,  which  afford 
another  evidence  that  the  payment  of  the  claim  is  the  prim- 
ary object  of  the  whole  proceeding.  The  Judge  in  this  case, 
indeed,  emphasizes  this  by  limiting  the  committal  to  5  days 
unless  payment  is  sooner  made.  It  is  the  statutory  jurisdic- 
tion which  IS  being  exercised,  and,  for  the  reasons  given,  I 
think  in  the  case  of  a  married  woman  the  statute  does  not 
apply.  There  is  no  doubt  the  English  decision  of  Aylesford 
V.  Great  Western  R.  W.  Co.,  [1892]  2  Q.  B.  626,  looks  the 
other  way,  for  it  decides  that  in  the  lower  Court  a  married 
woman  is  in  some  sort  a  judgment  debtor  for  the  purposes 
of  discovery  as  to  her  separate  estate.  It  goes  no  further, 
and  does  not  say  what  shall  happen  if  she  does  not  attend. 
It  may  be  explained  by  its  having  reference  to  the  powers  to 
commit  a  married  woman  under  the  Debtors  Act,  which 
is  not  in  force  here:  Dillon  v.  Cunningham,  L.  R.  8  Ex.  23. 
After  this  decision,  it  was  conclusively  affirmed  to  be  the  law 
by  the  passage  of  a  new  Rule  in  1903,  declaring  that,  the  term 
"  debtor  "  included  a  married  woman  against  whom  judgment 
had  been  recovered  in  respect  of  her  separate  estate.  And 
vstill  a  further  new  Rule  gives  the  specific  remedy  in  case  of 
non-attendance  for  examination  amounting  to  wilful  dis- 
obedience, which  is  declared  to  be  contempt  of  Court  and  to 
be  dealt  with  accordingly :  County  Court  Practice,  1905,  pp. 
393-4.  That  Rule  will,  no  doubt,  overcome  the  ratio  de- 
cidendi of  Ex  p.  Dakins,  but  we  have  no  like  provision  in  On- 
tario as  to  the  Division  Courts.  And  in  England  the  pro- 
vision as  to  discharge  from  arrest  after  commitment  is  lim- 
ited to  cases  of  non-payment  of  money;  Order  XXV.,  Rule 
48,  Yearly  County  Court  Practice,  1905,  p.  465. 

If  the  general  enactment  of  our  Act,  sec.  251,  were  limited 
in  the  like  manner  so  as  to  make  it  apply  only  to  cases  of 
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imprisonment  under  the  Act  "  for  non-payment  of  money/^ 
that  would  probably  put  the  matter  in  a  very  different  plane 
of  decision. 

I  have  looked  at  all  the  cases  cited  and  many  others,  but 
none  are  in  point  except  those  I  have  dwelt  upon.  Thus 
Metropolitan  Loan  Co.  v.  Mara,  8  P.  R.  355,  wau  a  case 
in  the  County  Court.  It  was  followed  in  Watson  v.  Ontario 
Supply  Co.,  14  P.  R.  96,  by  Mr.  Justice  Rose,  who  delivered 
the  judgment  of  the  full  Court  in  Re  McLeod  v.  Emigh,  and 
he  points  out  how  it  is  to  be  distinguished  from  that  earlier 
case.  Pearson  v.  Essery,  12  P.  R.  466,  was  a  case  in  the 
High  Court.  Re  Teasdall  v.  Brady,  18  P.  R.  104,  was  one 
in  which  the  judgment  was  in  respect  of  a  debt  incurred  be- 
fore marriage  and  in  which  the  judgment  was  of  personal 
incidence. 

Ex  p.  Dakins  has  been  aflSrmed  and  followed  lately  in 
Bailey  v.  Plant,  [1901]  1  Q.  B.  31,  33.  Some  of  the  formal 
objections  taken  as  preliminary  might  have  sufficed  to  turn 
round  the  application  for  a  time,  and  have  increased  the 
expense;  and,  having  regard  to  this,  while  I  give  judgment 
awarding  prohibition,  I  do  so  without  costs. 


jAmjARY  4th,  1906. 

DIVISIONAL    COURT. 

KENNEDY  v.  POXWELL. 

Mortgage — Foreclosure — A  ciion  —  Parties — Final  Order  — 
IrregulariUf — Decease  of  Infant  Defendant — Right  of 
Representatives  to  Redeem — Order  of  Revivor — Practice — 
A ccount — Ne w  Day — DeJnjf — Costfi, 

Plaintiff  was  the  assignee  of  a  mortgage  dated  2nd  July, 
1897,  from  Albert  Foxwell,  now  deceased,  and  Llewellyn 
Allan  Poxwell,  Aubrey  Adolphus  Foxwell,  Gertrude  Maude 
Foxwell,  and  Ernest  Walter  Foxwell,  then  all  infants  and 
only  children  of  Walter  Foxwell,  then  deceased,  a  brother 
of  Albert  Foxwell,  to  Robert  Hamilton,  on  certain  lands  in 
the  township  of  York. 

Albert  Foxwell  died  on  15th  February,  1898,  having  made 
a  will  of  which  he  appointed  plaintiff  and  W.  G.  Hannah 
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executors,  and  by  which  he  bequeathed  to  his  brother 
Llewell}Ti  $25,000,  and  to  his  sister  Mary  $25,000,  and  the 
residue  of  his  estate  to  defej^dants  Llewellyn  Allan  Foxwell, 
Aubrey  Adolphus  Foxwell,  Ernest  Walter  Poiwell,  and  Ger- 
trude Maude  Foxwell. 

The  next  of  kin  of  Albert  Foxwell  were  his  brother 
LleweUyn  and  his  sister  Mary,  and  the  four  infant  mort- 
gagors. 

The  executors  declined  to  act,  and  a  temporary  grant  of 
letters  of  administration  to  the  estate  of  Albert  Foxwell  w^ 
made  by  the  Surrogate  Court  of  the  County  of  York  on  16th 
July,  1898,  to  the  Trusts  Corporation  of  Ontario;  the  dura- 
tion of  the  grant  was  limited  to  3  months  from  it&  date. 

Plaintiff  became  assignee  of  the  mortgage  on  19th  March, 
1898. 

On  3rd  October,  1898,  with  a  view  to  bringing  this  action, 
an  ex  parte  application  was  made  by  plaintiff  to  a  Judge 
in  Chambers,  which  resulted  in  an  order  being  made  on  that 
day,  the  operative  part  of  which  was  as  follows: — "It  ifl 
ordered  that  John  Hoskin  ...  be  and  he  is  hereby  ap- 
pointed to  represent  the  estate  of  the  late  Albert  Foxwell 
.  .  .  for  the  purpose  of  this  action,  and  that  administra- 
tion of  the  real  and  personal  estate  and  effects,  rights  and 
credits,  of  the  said  Albert  Foxwell  be  and  the  same  is  hereby 
granted  to  the  said  John  Hoskin,  limited  for  the  purpose 
only  of  attending,  supplying,  substantiating,  and  confirming 
the  proceedings  already  had,  or  which  may  hereafter  be  had, 
between  the  parties  hereto,  or  any  other  parties,  touching  or 
concerning  the  subject  matter  of  this  action;  and  to  obey 
and  cany  into  execution  all  orders  and  directions  of  the 
Court  relating  to  the  said  subject  matter  and  to  this  action 
until  judgment  shall  be  entered  herein  and  the  execution 
thereof  fully  completed,  but  no  further  or  otherwise,  or  in 
any  other  manner  whatsoever.^^ 

On  the  81h  of  the  same  month  the  writ  of  summons  was 
i&?uod,  the  defendants  being  the  four  infant  mortgagors  "  and 
John  Hoskin,  administrator  ad  litem  of  the  estate  of  Albert 
Foxwell,  deceased.*^ 

The  plaintiff  claimed  foreclosure,  and  the  writ  was  in- 
dorsed in  accordance  with  the  practice  in  such  actions. 

Mr.  Hoskin  as  administrator  ad  litem  entered  an  appear- 
ance, and,  a  statement  of  claim  having  been  delivered,  he 
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delivered  a  statement  of  defence  submitting  his  rights  and 
interests  to  the  protection  of  the  Court. 

The  plaintiff  thereupon  moved  for  judgment,  under  Con. 
Rule  595,  before  the  Master  in  Chambers,  and  on  30th  Janu- 
ary, 1899,  the  usual  judgment  for  redemption  and  sale  was 
pronounced,  and  the  proceedings  ultimately  resulted  in  a  final 
order  for  foreclosure  being  made  on  2nd  May,  1900,  attempts 
to  sell  the  mortgaged  premises,  which  had  in  the  meantime 
taken  place,  having  been  abortive. 

Neither  the  judgment  nor  the  final  order  of  foreclosure 
reserved  to  (he  infant  defendants  a  day  to  shew  cause. 

The  defendant  Llewelljn  Allan  Foxwell  died  on  20th 
June,  1899,  an  infant,  unmarried  and  intestate,  leaving  hiir 
surviving  his  brothers,  the  defendants  Aubrey  Adolphus  Fox- 
well  and  Ernest  Walter  Foxwell,  his  sister,  the  defendant 
Gertrude  Maude  Foxwell,  and  his  mother,  Marion  Hill. 

The  last  named  applied  to  set  aside  and  vacate  the  final 
order  of  foreclosure,  the  Master's  report,  and  all  other 
proceedings  in  the  action  taken  subsequently  to  20th  June, 
1899. 

Neither  Marion  Hill  nor  the  beneficiaries  under  the  will 
of  All  ert  Foxwell,  nor  his  next  of  kin,  nor  the  next  of  kin 
of  Llewellyn  Allan  Foxwell  (except  such  of  them  as  were 
already  parties)  were  made  parties  to  the  action  or  notified  of 
the  proceedings  in  it. 

In  addition  to  the  motion  made  by  Marion  Hill,  Llewellyn 
Foxwell  and  Mary  Foxwell,  the  beneficiaries  under  the  will 
of  Albert  Foxwell,  moved  to  set  aside  and  vacate  the  order 
of  3rd  October,  1898,  appointing  the  administrator  ad  litem, 
and  all  proceedings  founded  on  it,  and  to  set  aside  and  vacate 
tlie  judgment  pronounced  by  the  Master  in  Chambers,  on  the 
ground  that  the  Court  had  no  power  to  appoint  an  adminis- 
trator ad  litem  in  such  an  action  bs  this,  and  if  there  was 
power  to  appoint,  the  appointment  of  such  an  administrator 
in  this  action  was  improper. 

The  defendant  Ernest  Walter  Foxwell,  who  was  still  an 
infant,  also  made  a  similar  motion  to  that  made  by  Uewellyn 
Foxwell  and  Mary  Foxwell,  based  on  the  same  grounds  as 
were  taken  in  that  motion,  and  the  following  additional 
ones:  (1)  that  the  appointment  of  an  administrator  ad 
litem  should  be  made  by  the  Court  and  not  by  a  Judge  in 
Cliambers:  (2)  that  there  can  be  no  foreclosure  against  an 
administrator  ad  litem:  (3)  that  no  estate  or  interest  vests 
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in  an  administrator  ad  litem  under  tlie  Devolution  of  Estates 
Act,  and  that  this  action  was  not  properly  constituted  with- 
out the  appointment  of  a  general  administrator  to  the  estate : 
(4)  that  the  Master  in  Chambers  had  no  power  under  the 
Rules  or  practice  of  the  High  Court  to  pronoimce  the  judg- 
ment which  he  did  pronounce:  (5)  that  if  the  Rules  or  any 
statute  of  Ontario  purport  to  confer  power  upon  the  Master 
in  Chambers  to  pronoimce  judgment  in  an  action,  they  are 
ultra  vires;  that  the  power  to  try  an  action  and  to  pronounce 
judgment  is  vested  only  in  a  Judge  appointed  by  the  Gover- 
nor-General of  Canada:  (G)  that  the  final  order  of  foreclosure 
is  bad  because  a  day  to  shew  cause  was  not  reserved  to  the 
infant  defendants. 

The  defendant  Aubrey  Adolphus  Foxwell,  who  had  at- 
tained his  majority,  also  applied  by  petition  to  ope6  the 
foreclosure  and  to  be  let  in  to  redeem,  upon  special  grounds 
not  affecting  the  regularity  of  the  proceedings,  but  which  it 
was  contended  entitled  him  now  to  redeem. 

The  motion  of  Marion  Hill  was  based  on  the  fact  that 
she  was  one  of  the  persons  interested  in  the  estate  of  Llewellyn 
Allan  Foxwell,  who  died  on  20th  June,  1899,  and  the  conten- 
tion that  in  order  to  bind  her  estate  she  should  have  been  made 
a  party  to  the  action,  and  that  the  final  order  of  foreclosure 
was  therefore  ineffectual  to  put  an  end  to  her  right  to  redeem. 
She  also  relied  on  the  same  grounds  as  were  taken  by  defend- 
ant Aubrey  Adolphus  Foxwell  and  by  Llewellyn  Foxwell 
and  Mary  Foxwell. 

By  consent  of  all  parties,  leave  ha\ing  been  given  to  ap- 
peal from  the  order  appointing  the  administrator  ad  litem, 
the  appeal  as  well  as  the  motions  to  set  aside  the  various 
proceedings  which  were  attacked,  came  on  to  be  heard  before 
a  Divisional  Court,  and  the  hearing  of  the  petition  of  Aubrey 
Adolphus  Foxwell  stood  over  until  after  the  motions  should 
have  been  finally  disposed  of. 

W.  Proudfoot,  K.C.,  for  petitioner  Aubrey  Adolphus 
Foxwell  and  for  Marion  Hill. 

W.  E.  Middleton  and  C.  E.  HollinraKe,  Milton,  for 
Llewellyn,  Gertrude,  and  Ernest  Foxwell. 

P.  W.  Harcourt,  for  the  administrator  ad  litem  and  the 
infants. 

J.  B.  Clarke,  K.C.,  for  the  plaintiff. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General  for 
Ontario. 
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The  judgment  of  the  Court  (Meredith,  C.J.,  Street, 
J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J. : — It  is  clear,  I  think,  that  the  final  order 
for  foreclosure  is  irregular  and  is  not  binding  on  the  appli- 
cant Marion  Hill,  in  whom  the  undivided  interest  in  the 
estate  of  her  deceased  son,  to  which  she  became  entitled 
as  one  of  his  heirs  at  law,  vested  at  the  expiration  of  a  year 
from  his  death.  No  notice  was  taken  of  his  death,  but  the 
action  proceeded  as  if  he  were  still  living,  and  he  and  not 
his  personal  representatives  or  those  claiming  under  him  are 
declared  to  stand  absolutely  debarred  and  foreclosed.  His 
personal  representative,  or  at  all  events  some  one  to  represent 
[lis  estate  in  the  mortgaged  lands,  should  have  been  made  a 
defendant,  and  an  order  should  have  been  obtained  to  con- 
tinue the  proceedings  against  the  surviving  defendants  and 
the  person  or  persons  upon  whom  his  estate  in  the  mortgaged 
lands  devolved  upon  his  death.     . 

Marion  Hill  is,  therefore,  entitled  to  redeem,  and  there 
is  no  reason  why  she  should  be  left  to  bring  a  new  action 
for  that  purpose,  if  relief  properly  may  be  given  to  her  in 
this  action.  I  think  it  may,  and  the  course  adopted  in 
Campbell  v.  Holyland,  7  Ch.  D.  166,  be  followed,  the  appli- 
cant being  added  as  a  defendant,  and  an  order  made  that  the 
action  be  carried  on  between  the  plaintiff  and  the  continuing 
defendants  and  the  new  defendant,  and  that  it  stand  in  the 
same  plight  and  condition  in  which  it  was  at  the  time  of  the 
death  of  Llewellyn  Allan  Forwell.  See  also  Jacques  v.  Harri- 
son, 12  Q.  B.  D.  166,  and  Meheffey  v.  Meheffey,  [1905]  2 
It.  292. 

This  will  have  the  effect  of  requiring  a  new  account  to  be 
taken  and  a  new  day  fixed  for  redemption,  of  which  all  the 
defendants  will  be  entitled  to  avail  themselves,  according 
to  Faulds  V.  Harper,  11  S.  C.  E.  639,  at  p.  656. 

Having  come  to  this  conclusion,  I  do  not  deal  with  the 
other  objections  taken  to  the  proceedings,  some  of  which,  at 
least,  are  of  a  formidable  character,  and  it  may  be  well  for 
plaintiff,  in  case  the  action  is  proceeded  with,  to  consider 
whether,  if  he  desires  to  obtain,  in  default  of  redemption, 
an  effectual  forelosure,  its  constitution  ought  not  to  be 
changed  so  as  to  brin^  before  the  Court  the  persons  who  have 
become  entitled  to  the  interest  of  Albert  PorwfeU  in  the  mort- 
gaged premises. 
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Having  legard  to  the  delay  of  the  applicants  in  taking 
prooeedingB  to  get  rid  of  the  final  order  for  foreclosure,  the 
ends  of  justice  will  be  best  served  by  awarding  costs-  to  none 
of  the  parties. 


Meredith,  C.J.  January  5th,  1906. 

CHAMBERS. 

ABTBESS  V.  THOMPSON. 

Administraiion  Order — Small  Estate — Expensive  Proceedings 
— Reasons  for  not  Proceeding  under  Devolution  of  Estates 
Act — Order  for  Distribution. 

Motion  by  plaintiff  for  distribution  of  moneys  paid  into 
Court  in  an  administration  proceeding,  and  by  purchaser 
for  a  vesting  order. 

A.  W.  McDonald,  for  plaintiff  and  adult  def endauts  and 
purchaser. 

F.  W.  Harcourt,  for  infants. 

Meredfth,  C.  J. : — The  whole  estate  administered  consists 
of  a  village  lot,  which  was  sold  for  $250,  and  the  amount 
allowed  to  the  solicitors  for  commission  and  disbursements 
was  $114.34,  in  addition  to  which  $25  was  allowed  for  the 
costs  of  obtaining  letters  of  administration  from  the  Surro- 
gate Court,  la  all  56  per  cent,  of  the  value  of  the  estate. 

The  Devolution  of  Estates  Act  was  designed,  in  part  at 
least,  to  prevent  the  necessity  of  such  proceedings  as  were 
taken  in  tiiis  case,  and  if  it  had  not  appeared  that  there  was 
a  plausible  reason  for  not  adopting  the  inexpensive  course  of 
the  administrator  selling  the  estate,  I  should  have  refused  to 
make  the  order  for  distribution,  to  mark  my  disapproval  of 
proceedings  being  taken  in  the  High  Court. 

The  official  guardian,  however,  has  represented  to  me  that 
there  were  conflicting  claims  to  the  estate  and  contentions 
that  certain  of  the  claimants  were  illegitimate  children,  and 
therefore  not  entitled  to  share  in  it,  and  that  if  the  adminis- 
trator had  sold  the  land  it  would  have  been  necessary  for  his 
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protection  to  pay  the  prooeedfi  of  the  sale  into  Court,  and  that 
the  coBts  of  a  sale  oat  of  Courts  of  payment  of  the  purchase 
money  into  Court^  and  the  proceedings  necessary  to  deter- 
mine who  were  entitled  to  it  and  of  pa3rment  out,  would  have 
heen  not  much,  if  any,  less  than  the  expense  incurred  by  the 
proceedings  taken. 

Therefore,  in  the  special  circimistances  of  this  case,  the 
order  asked  for  shotdd  be  made.  Vesting  order  also  granted 
to  purchaser. 


Falconbridge,  C.J.  January  6th,  1906. 

TBIAL. 

AMEXDOLA  v.  DOHEXY. 

Master  and  Servant — Injury  to  Servant — Negligence — RwU- 
way — Unpacked  Frog — Construction  Work — Horse  Tram- 
way— Sub-contractors — Independen t  Contractor — Employ- 
ment of  Workman — Liability  of  Principal  Contractor — 
Damages — Workmen's  Compensation  Act. 

Action  by  a  boy  of  14,  alleging  that  he  was  a  workman 
in  the  employment  of  defendants  within  the  meaning  of  the 
Workraen^s  Compensation  for  Injuries  Act,  to  recover  dam- 
ages for  injuries  received  by  him  on  30th  March,  1905,  by 
reason  of  his  right  foot  having  been  caught  in  the  angle  of 
certain  rails  which,  it  was  alleged,  constituted  a  railway  frog, 
and  was  not  filled  with  packing,  wherein,  as  was  alleged,  de- 
fendants were  guilty  of  negligence. 

H.  L.  Dunn,  for  plaintiff. 

C.  A.  Moss,  for  defendants. 

Falconbridge,  C.  J.: — One  A.  E.  MacDonald  was  the 
general  contractor  for  the  construction  of  the  Temiskaming 
and  Northern  Ontario  Railway,  and  defendants  had  a  con- 
tract with  him  for  grading  12  miles.  Defendants  entered 
into  an  agreement  with  two  Italians,  Biagio  Oosco  and  A. 
Vetere.     .     .     . 

[The  agreement  on  the  part  of  Oosco  and  Vetere  was 
"to  take  out  the  cut  from  station  148  n.  to  station  156  n." 
on  the  railway,  '*  and  to  carry  on  the  works  according  to  the 
terms  of  the  specification  on  which  the  railway  is  being  built, 
and  to  accept  the  estimate  of  the  engineer  in  charge  of  the 
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works  as  final,''  and  to  do  the  work  at  certain  prices  men- 
tioned; and  defendants  agreed  "  to  pay  the  above  prices  when 
the  engineer  in  charge  gives  a  certificate  that  the  work  is 
completed."] 

Plaintiff  was  one  of  a  gang  of  workmen  under  the  direc- 
tion and  instrnetions  of  this  Cosco,  and  the  workmen  were 
employed  in  removing  earth  and  rock  from  the  railway  cut 
to  the  railway,  by  means  of  dump  carts  wliich  were  pulled 
by  horses  along  tracks  laid  for  that  purpose,  consisting  of  a 
>ingle  track  with  rails  about  3  feet  apart,  the  rails  weighing 
about  33  lb<.  to  the  yard  (rails  for  penuanent  tracks  weigh 
about  SO  lbs.  to  the  yard.)  These  rails  were  laid  on  ties, 
which  were  also  about  3  feet  apart,  and  ran  for  a  certain  dis- 
tance as  a  single  track,  and  at  a  certain  point  the  single  track 
(ounectcd  with  two  diverging  tracks,  connection  being  made 
by  means  of  a  switch  rail  between  the  single  track  and  either 
of  the  di\erging  tracks  as  OLcasion  required. 

Idi^c^eilit  the  evidence  of  Cosco  when  he  swears  that  there 
was  froz(n  clay  in  that  angle  or  switch  so  that  it  would  be 
impossible  for  plaintiff  to  gQi  his  foot  in  it;  and  I  find  that 
the  frog— if  it  is  a  frog— was  not  filled  in  witli  packing,  and 
that  there  was  negligence  on  the  part  of  plaintiff's  employer 
or  of  the  person  in  the  employer's  service  intrusted  by  hiiu 
with  the  duty  of  seein-(  that  such  packing  was  done. 

The  two  main  questions  for  disposition  are:     (1)   Who  is 

the  employer  of  plaintiff,  defendants  or  Cosco  and  Yetere? 

(2)  Is  the  construction  described  ^bove  a  railway  frog?     .     . 

[Befereuce  to  Ruegg  on   Employers'  Liahiiitv,  Gth  ed., 

p.  48.] 

The  test  implied  is,  does  the  general  contractor  retain 
or  assume  direct  and  personal  control  over  the  workmen  of 
*liea]h\ored  sub-contractor?  The  leading  ca.^e  is  Leverin.LT  v. 
London  and  St.  Katharines  Docks  Co.,  3  Times  L.  R.  (;07 
In  the  present  case  I  think  there  is  abundant  evidence  of 
personal  control  retained  by  the  defendants,  and  that,  not- 
\riJlis'anding  the  appaient  contract,  Cosco  and  Yetere  were 
not  independent  contractors,  but  mere  foremen  or  gangers. 
Tie  arrangement  is  merely  one  by  which  men  receive  their 
usual  wages  with  the  exception  of  4,  wliose  remuneration  was 
(Hrnii'od  by  the  result  of  the  work.  It  is  quite  different 
from  the  ordinary  contract,  where  the  contractor  u<(k  ])is 
own  sVi;!  and  knowledge,  nnd  carries  out  the  work  accordin.ir 
to  his  own  ideas.  .  .  .  The  system  may  liavc  su.-gesteil 
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itself,  not  by  any  particular  desire  to  evade  liability,  but  by 
its  practical  convenience  in  getting  a  gang  of  Italians,  who 
probably  work  with  best  results  under  the  eye  of  one  of 
their  fellow  countrymen. 

It  is  to  be  observed  that  defendants  could  not  look  to  these 
men  for  breach  of  contract,  except  so  far  as  they  might  hap- 
pen to  be  of  good  financial  standing.  There  is  no  security 
given  and  no  time  fixed  for  the  completion  of  the  work.  De- 
fendants paid  frequent  visits  to  the  work,  and  the  men, 
with  the  exception  of  4,  were  paid  according  to  their  time 
cards  by  cheques  of  the  chief  contractor. 

Mr.  Ruegg  cites  at  p.  62  an  unreported  case  of  Himt  v. 
Mowlen  as  shewing  what  very  slight  evidence  of  control  is 
suflScient  to  sustain  a  verdict  against  the  general  contractor. 
I  determine  this  branch  of  the  case  in  favour  of  plaintiff. 

The  second  question  is,  what  is  a  frog  and  what  is  a  rail- 
way? There  is  definition  of  a  frog  in  Southern  Pacific  Co. 
V.  Seley,  152  U.  S.  R.  at  p.  150,  and  this  description  seems  to 
cover  the  appliance  used  here.  Was  this  a  railway  ?  Doughty 
V.  Firbank,  10  Q.  B.  D.  358,  is  in  point  and  declares  that  a 
temporary  railway  such  as  this,  laid  down  for  the  purposes 
of  construction,  is  a  railway,  i.e.,  a  way  upon  which  trains 
pass  by  means  of  rails.  Mr.  Moss  pointed  out  that  a  steam 
engine  appears  to  have  been  used  in  the  last  cited  case,  but 
that  does  not  seem  to  make  any  difference.  See  Cox  v.  Great 
North  Western  R.  W.  Co.,  9  Q.  B.  D.  106,  where  motive  power 
was  supplied  bv  a  fixed .  hydraulic  engine  and  communi- 
cated to  two  capstans. 

I  find  all  the  facts  which  are  in  dispute  and  which  are 
necessary  to  entitle  plaintiff  to  recover,  in  his  favour.     .     .     . 

I  assess  plaintiff's  damages  at  $400,  for  which  sum  I 
direct  judgment  to  be  entered  with  full  costs. 


January   6tii,   1906. 
divisional  court. 

WALLACE  V.  TOWNSHIP  OF  TILBURY  EAST. 

Contract — Work  and  Lahovr — Terms  and  Conditions — Pay- 
in  rnt — Safu^f action  of  Enq'uirer — Value  of  Worh — Con- 
fxciing  Evidence, 

Appeal  by  defendants  from  judgment  of  junior  Judge  of 
County  Court  of  Kent,  in  an  action  in  that  Court,  in  favour 
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of  plaintiff  for  the  recovery  of  $207.02  and  the  return  of  a 
promissory  note  for  $100.  The  actiom  was  to  recover  payment 
for  services  rendered  under  a  contract  for  the  repair  of  a 
drain;  and  the  questions  involved  in  the  appeal  were:  (1) 
What  was  the  contract  that  the  parties  entered  into?  (2) 
Was  the  work  completed  according  to  the  terms  of  that  con- 
tract? 

The  appeal  was  heard  by  JSoyd,  C,  Magee,  J.,  Mabee,  J. 

M.  Wilson,  K.  C,  and  J.  G.  Kerr,  Chatham,  for  defend- 
ants. 

0.  L.  Lewis,  Chatham,  for  plaintiff. 

Boyd,  C.  : — There  is  no  sufficient  evidence  to  shew  that 
the  contract  was  subject  to  a  condition  that  final  payment 
depended  upon  the  production  of  a  certificate  that  the  work 
had  been  completed  to  the  satisfaction  of  the  township 
engineer.  Even  the  witnesses  for  the  defence  do  not  go  far 
enough  to  substantiate  that  contention.  At  the  highest;  it  is 
said  the  work  was  to  be  paid  for  as  it  progressed,  and  that  a 
percentage  was  to  be  retained  till  the  worft  was  finally  passed 
by  the  engineer.  This  is  what  the  witnesses  "  understood  ^' — 
not  that  this  was  read  out  or  announced  or  made  part  of  the 
terms  of  the  contract.  This  understanding,  indeed,  goes  no 
further  than  this,  that  upon  such  final  certificate  the  town- 
ship would  be  justified  in  making  full  payment,  but  not  that 
the  satisfaction  of  the  engineer  was  a  sine  qua  non  to  plain- 
tiff s  right  to  recover  by  process  of  law.  If  the  engineer 
certified  satisfaction,  well  and  good — payment  would  follow. 
But,  if  he  was  not  satisfied,  then  plaintiff  must  recover  by 
force  of  law  and  by  making  such  proof  as  he  could  of  sub- 
stantial completion.  That  appears  to  me,  on  all  the  evidence, 
to  be  the  legal  position  of  plaintiff.  He  has  therefore  pro- 
ceeded to  call  witnesses,  experts  and  others,  and  has  satis- 
fied the  Judge  of  the  merits  of  his  claim.  The  Judge  made 
personal  inspection  and  examination  of  the  locus  in  quo,  and, 
though  he  reports  some  shortages  in  depth,  he  is  not 
satisfied  that  his  examination  was  exhaustive  or  entirely 
to  be  relied  upon.  Indeed,  upon  the  evidence  I  should 
say  that  the  only  test  that  would  approximate  to  accuracy 
in  gauging  the  depth  of  silt  and  sediment  would  be  by  pro- 
cess of  digging  in  the  bottom  of  the  ditch  with  a  spade, 
and  that  the  probing  with  a  staff  or  a  trident  would  vary 
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with  the  weight  of  the  instrument  and  the  degree  of  pressure 
employed.  At  one  of  the  points  found  defective  by  the  obser- 
vation of  the  Judge  at  station  10,  there  was  a  thorough  ex- 
amination made  by  a  very  competent  engineer  of  great  ex- 
perience by  means  of  a  .spade,  and  he  found  that  the  drain 
had  been  constructed  to  a  depth  of  6  feet,  4  inches — which 
was  deeper  than  called  for  by  the  profile  and  plan  of  work 
furnished  to  the  contractor  by  the  township. 

I  find  no  reason  for  disagreeing  with  the  result  arrived  at 
upon  the  very  conflicting  evidence  as  to  the  reasonable  and 
proper  completion  of  the  drain  according  to  contract,  and 
would  affirm  the  judgment  with  costs. 

Ma  BEE,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
sion. 

Magee,  J ,  also  concurred. 

January  Gtii,  11)06. 
divisional  court. 

•COOPEl?  V.  JACOBl. 

raient  for  Invention — Combination — Absence  of  Xovelty — 
Device — Want  of  Inventive  Merit, 

Appeal  i)y  plaintiff  from  judgment  of  senior  Judge  of 
County  Court  of  York  dismissing  action  in  that  Court, 
brouglit  to  restrain  defendant  from  infringing  a  patent  for  an 
invonti'jn  in  respect  of  soles  of  bcnlroom  sli]>pers.  The 
County  Court  Judge  held  that  the  patent  was  void  for  want 
of  novelty,  and  that  it  had  no  inventive  merit. 

W.  E.  Middleton,  for  plaintiff. 
W.  R.  Smyth,  for  defendant. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  : — rijiinl  ill's  patent  is  for  a  combination  which, 
to  give  his  own  words,  is  *Mhe  sole,  lieel,  and  stiffening  (or 
counter)  wn(h  ])erf orators  around  tlio  base  and  around  the 
top  of  tlie  counter  or  the  cord."  As  T  understand  him,  this 
counter  is  furnislied  with  a  row  of  holes  to  sew  through  at  the 
base,  and  at  the  top  a  row  of  holes  (to  sew  through),  and,  as 
an  alternative,  a  row  of  chain  stitollinL^  towliieh  the  upper 
nir.v  !)(»  nttaelied  hv  li;ind-se\vinii-. 
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It  is  plainly  proved  tliat  the  combination  of  heel,  sole,  and 
stiffener,  Ls  as  old  as  the  hills,  and  that  the  application  of 
chain  stitxhing  on  the  sole  (whereto  the  upper  may  be  at- 
tached) is  also  old. 

It  is  also  an  old  thing  to  find  stitching  on  the  counters 
and  uppers  at  the  top  and  bottom — so  that  the  result  of  all 
the  evidence  is,  that  the  sole  feature  of  "  novelty  "  in  plain- 
tiffs patent  is  that,  by  means  of  the  row  of  chain  stitching 
around  the  top  of  the  counter,  the  upper  can  be  sewn  to  this 
preliminary  stitching  without  being  sewn  through  the 
counter. 

The  Rliind  patent  is  in  tliis  single  point  different;  his 
upper  is  attached  to  the  counter  by  stitching  along  the  upper 
edge — it  is  stitched  directly  to  the  counter. 

But  this  single  point  of  distinction  disappears  when  one 
looks  to  plaintiffs  alternative  method  w^iicli  he  has  patented ; 
his  claim  substitutes  at  pleasure  a  row  of  small  holes  along 
the  top  of  the  counter,  instead  of  chain  stitching.  When 
the  seamstress  then  uses  the  holes  for  the  purpose  of  her 
needle,  the  attachment  thus  made  is  directly  with  the  counter, 
and-  not  the  superimposed  chain  stitches  (according  to  the 
other  alternative.)  The  patent  therefore  attributes  no  im- 
portance to  the  peculiar  detached  method  of  fastening  the 
Tipper;  for  the  method  is  claimed  as  the  equivalent  of  attach- 
in^r  it  directly  through  the  material  of  the  counter,  which  is 
the  old  and  obvious  method.  There  is  here  a  distinction  with- 
out a  difference,  so  far  as  patentability  is  concerned;  it  is 
a  point  involving  no  inventive  skill,  and  is  merely  a  process 
by  which,  instead  of  one  course  of  stitching  uniting  all  the 
parts,  there  is  a  duplication  of  the  sewing  process  based  on  the 
first  chain  stitching. 

Appeal  dismissed  with  costs. 


Cartwright,  piaster.  January  8tii,  1906. 

CHAMJtKKS. 

KING  V.  TORONTO  R.  W.  CO. 

Discovery — Eccamination  of  Officer  of  Defendant  Street  Nfiil' 
way  Company — Motorman — Foreman  of  Repair  Shop — 
Inspection  of  Gar — Affidavit  on  Production — Particulars. 

Motion  by  plaintiff  for  an  order  (1)  to  examine  the  super- 
intendent of  the  defendant  company  for  discovery;   (2)   to 
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allow  inspection  of  car  No.  748  by  which  plaintiff's  husband 
was  killed;  (3)  requiring  defendants  to  file  a  further  affidavit 
on  production;  and  (4)  to  be  allowed  to  serve  further  parti- 
culars. 

A.  J.  Russell  Snow,  for  plaintiff. 

D.  L.  McCarthy,  for  defendants. 

The  Master: — The  motorman  has  already  been  exam- 
ined. It  appears  that  car  No.  748  was  not  the  regular  one 
for  his  trip,  but  was  being  used  by  him  for  the  first  time 
after  an  interval  of  at  least  some  months.  He  could  say 
nothing  as  to  the  condition  of  the  car  except  that  it  seemed 
to  be  running  all  right,  but  he  made  no  examination  of  it 
before  taking  it  out  of  the  sheds. 

It  would  clearly  have  been  useless  to  ask  him  any  further 
questions  as  to  its  previous  history  or  condition  at  date  of 
accident.  Nor  is  the  motorman  in  such  a  position  that  he 
may  be  expected  to  inform  himself  on  matters  of  that  kind, 
which  do  not  fall  within  the  line  of  his  usual  duties. 

It  may  be  that  plaintiff  will  derive  some  assistance  from 
examination  of  the  condition  of  car  748  on  the  fatal  day  and 
its  previous  record  in  the  repair  shops.  This  is  a  suffi- 
cient groimd  for  making  an  order  as  to  tliis.  (See  West- 
moreland Coal  Co.  V.  Hamilton  Gas  Co.,  6  0.  W.  R.  817). 

I  think  the  person  to  examine  would  be  the  foreman  of 
the  repair  shop  or  whoever  would  know  the  history  of  this 
far.  No  doubt  the  defendants  can  say  who  would  be  the 
proper  officer. 

(2)  As  to  this  plaintiff  should  be  allowed  to  take  such 
measurements  and  particulars  of  the  car  as  may  be  thought 
usefid.  If  the  car  has  been  in  any  way  altered  since  the 
accident,  that  can  be  pointed  out  by  defendants'  servants 
at  the  trial,  or  can  be  learned  by  plaintiff  on  the  examination 
for  discovery  above  directed. 

,  (3)  As  to  requiring  defendants  to  file  a  further  affidavit 
on  production,  there  does  not  seem  any  reason  for  this.  Mr. 
Gunn's  affidavit  is  sufficient  within  the  Rules.  The  motor- 
Dian  is  clearly  wrong  in  saying  the  report  was  made  to  Mr. 
Nix  and  not  to  the  solicitor. 

(4)  As  to  particulars,  they  should  be  modified  as  sug- 
^rsted  on  the  argument  by  defendants'  counsel. 

The  costs  of  this  will  be  in  the  cause,  as  success  has  been 
divided. 


I 
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Cartwright,  Master.  January  8th,  1906. 

chambers. 

STEPHENS  V.  TORONTO  R.  W.  CO. 

Pleading — Amendment- —  Damages  —  New    Trial — Payment 

into  Court. 

By  the  judgment  of  the  Court  of  Appeal,  6  0.  W.  R.  657, 
a  new  trial  of  this  action  was  directed  unless  plaintiflE  was 
willing  to  accept  and  defendants  to  pay  $500  as  damages  in 
lieu  of  $2,100  assessed  by  a  jury.  The  action  was  for  dam- 
ages for  the  death  of  plaintiff's  son  by  the  negligence  of  de- 
fendants. The  negligence  was  admitted,  and  the  only  ques- 
tion upon  the  appeal  was  as  to  the  amount  of  damages. 

Plaintiff  was  willing  to  accept  the  $500,  but  defendants 
t^x'lined  to  pay  upon  the  terms  suggested  in  the  judgment, 
and  moved  for  an  order  alIow;ing  them  now  to  amend  their 
statement  of  defence  by  pleading  payment  into  Court  of  $500 
as  suflScient  compensation  to  plaintiff  for  the  admitted  wrong. 

J.  Bicknell,  K.C.,  for  defendants. 

W.   Proudfoot,  K.C.,   for  plaintiff. 

The  Master  : — I  cannot  accede  to  the  view  that  defend- 
rnts  are  attem[)ting  to  do  anything  unfair.  The  action  is 
i}ow  at  large  again,  just  as  if  it  had  never  been  tried:  see 
Hunter  V.  Boyd,  (>  0.  L.  R.  639,  2  O.W.R.  1055.  .  .  Had  such 
a  motion  been  made  before  trial,  it  would  Tiave  been  granted 
almost  as  of  course.  Plaintiff,  no  doubt,  fears  that  if  at  the 
>(*cond  trial  he  recovers  only  $500  or  any  lesser  sura,  he  will 
have  nothing  left  after  payment  of  his  costs. 

This,  however,  cannot  prevail  to  prevent  the  order  being 
m-ide.  Perhaps  the  result  of  a  second  trial  will  be  that  which 
happened  in  the  similar  case  of  Basso  v.  Grand  Trunk  R. 
W.  Co.,  6  0.  W.  R.  172',  where  the  Court  would  not  grant  a 
new  trial  though  the  verdict  was  double  of  what  they  thought 
reasonable. 

The  order  will  go,  with  costs  to  plaintiff  in  any  event, 
allowing  defendants  to  amend  and  pay  in  such  sum  as  they 
may  be  advised. 
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Teetzel,  J.  January  8th,  1906. 

CllAMJiEKS. 

He  hex  v.  smith. 

lAquor  Liccitiic  Act — J)isniis,sal  of  CoinpUiuit  against  JAcensee 
— Police  Magistrate — Light  of  Appeal  to  Countij  Court 
J  udge — Proh  ibition, 

^lotion  In*  (lelViidaiit  for  an  order  directod  to  the  Jud^e 
of  tlie  County  Court  of  Sinicoe  prohibiting  further  jDroceed- 
ings  on  a  conviction  against  defendant,  James  Smith, 
a  lice.scd  hotel  keej  er,  on  appeal  bv  William  Black, 
lie  n>e  inspector,  from  an  order  of  John  McCosh,  police 
ma<rs:rate  for  the  town  of  Orillia,  dismissing  a  complaint 
preferred  by  Black  against  defendant  for  selling  intoxicating 
liquor  to  a  minor  in  violation  of  sec.  78  of  the  Liquor  License 
Act. 

J.  Haverson,  K.C.,  for  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Count}-  Court  Judge  and 
for  Black. 

Teetzel,  J.: — The  appeal  was  by  direction  of  the  Attor- 
ney-General under  sub-sec.  G  of  ^ec.  118  of  the  Liquor  License 
Act  .  .  . :  ^^  An  appeal  shall  lie  to  th.»  Judge  of  the  County 
Court  of  tlie  county  in  which  an  order  for  dismissal  is  made, 
sitting  in  Chambers  without  a  jury,  where  the  Attorney- 
General  of  the  province  so  directs,  in  all  cases  in  which  an 
order  has  been  made  by  a  justice  or  justices  dismissing  an 
information  or  complaint  laid  by  an  inspector  or  any  one  on 
his  behalf  for  contravention  of  any  of  the  provisions  of  this 
Act.  provided  nouce  of  such  appeal  is  given  to  the  defendant 
or  his  solicitor  within  15  days  after  the  date  of  such  order 
of  dismissal." 

Su])-se((i()ii  7  ])rovides,  inter  alia,  for  ihe  Judge  granting 
a  summons  calling  upon  the  ^'  justiceor  justices ''  making  the 
order,  to  shew  cause  why  the  order  of  dismissal  should  not  be 
reversed  and  the  case  relieard. 

The^e  sub-sections  were  first  introducicd  into  the  Act  by 
the  Liquor  License  Amendment  Act  of  1892,  55  Vict  ch.  51, 
sec.  9.     Trior  to  this  time,  provision  had  been  made  under 
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sub-sees.  1,  2,  3,  4,  and  5  of  sec.  118  for  an  appeal  by  a 
convicted  licensee  from  a  conviction  or  order  of  "a  justice, 
justices,  or  police  magistrate/^     .     .     . 

The  offence  in  question  could  have  been  tried  before  one 
justice  of  the  peace  under  sec.  97  of  the  Act.  Under  sec  27 
of  the  Act  respecting  Police  Magistrates,  R.  S.  0.  1897  ch. 
87,  a  police  magistrate  is  ex  oflBcio  a  justice  of  the  peace;  and 
sec.  7  of  that  Act  provides  that ''  no  justice  of  the  peace  shall 
'  admit  to  bail  or  discharge  a  prisoner  or  adjudicate  upon  oj 

otherwise  act  in  any  case  for  a  town  or  city  where  there  is 
a  police  magistrate,  except  at  the  Court  of  General  Ses- 
sions of  the  Peace  or  in  the  case  of  the  illness,  absence,  or  at 
the  request  of  the  police  magistrate/' 

In  this  case  Mr.  !McCosh,  in  preparing  the  order  of  dis- 
missal, used  a  printed  form  for  use  by  a  justice  of  the  peace, 
and  signed  his  name  over  the  printed  description,  ^'  J,  P.  Co. 
Simcoe/'  In  the  body  of  the  order  for  dismissal,  however, 
lie  struck  out  the  printed  description  *'a  justice  of  the  peace 
in  and  for  the  county  of  Simcoe/'  and  wrote  in  the  words 
''  police  magistraie  for  the  town  of  Orillia."  The  informa- 
tion was  sworn  before  him  as  police  magistrate.  The  sum- 
mons was  issued  and  the  minute  of  judgment  at  the  end  of 
the  depositions  was  signed  by  him  as  police  magistrate. 

These  circumstances,  and  the  fact  that  the  offence  under 
adjudication  was  alleged  to  have  been  committed  in  the  town 
of  Orillia,  I  think  conclusively  shew  that  Mr.  McCosh  w^as 
acting  throughout  in  his  capacity  as  police  magistrate,  and 
not  as  an  ex  officio  justice  of  the  peace. 

Then  is  there  an  appeal  by  the  prosecutor  from  a  dis- 
missal by  a  police  magistrate  acting  in  that  capacity? 

In  providing  for  appeals  by  the  convicted  licensee  in  the 
previous  sub-sections  of  sec.  118,  the  legislature  was  careful 
to  extend  the  right  to  all  convictions  w^hether  by  a  justice, 
justices,  or  police  magistrate. 

It  is  to  be  observed  that  in  the  amending  Act,  55  Vict., 
the  right  of  appeal  by  a  prosecutor  was  only  given  where  the 
conviction  was  by  '^  a  justice/^  and  the  words  "or  justices'' 
were  added  in  the  revision  of  1897. 

Notwi  til  standing  considerable  want  of  precision  in  many 

other  sections  of  the  Liquor  License  Act,  wiien  referring  to 

proceedings  before  a  justice,  justices,  or  police  magistrate,  T 

I  am  unable  by  any  canon  of  construction  to  interpret  the  words 

"^justice  or  justices''  in  this  sub-section  as  including  a  police 
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magistrate.  ...  1  think  it  is  clear  that  the  words  "or 
police  magistrate"  were  intentionally  omitted.  It  was  prob- 
ably considered  by  the  legislature  that  there  was  much  great- 
er reason  for  finality  as  against  the  prosecutor  in  case  of  a 
dismissal  by  a  police  magistrate  than  by  an  ordinary  justice 
of  the  peace. 

The  order  will  therefore  issue  as  asked.     No  costs. 


TiCETZEL,  J.  January  8th,  1906. 

CHAMBERS. 

COPELAND-CHATTEESOX   CO.  v.   BUSINESS 
SYSTEMS,  LIMITED. 

PUaditig — Statement  of  Claim — Joinder  of  Causes  of  Action 
— Introductory  Statements — Libel — Special  Damage — 
Infringement  of  Several  Patents'  for  Invention — Com- 
pany— Wrongs  Before  Incorporation — Trial — Separation 
of  Issues. 

Appeal  by  plaintiffs  and  cross-appeal  by  defendants  from 
order  of  Master  in  Chambers  (6  O.-W.  R.  555)  striking  out 
or  requiring  amendment  of  a  part  of  the  statement  of  claim. 

W.  E.  Raney,  for  plaintiffs. 

G.  H.  Kilmer,  for  defendants. 

Teetzkl,  J.: — As  to  plaintiffs^'  appeal,  T  tliink  the 
judgment  in  O'Keofe  v.  Walsh,  ri!)03|  2  Ir.  (ISl,  as  applied 
to  the  allegations  in  the  statement  of  claim,  is  conclusive  in 
favour  of  the  appeal.     .     .     . 

The  order  appealed  from  having  directed  that  all  claims 
against  the  individual  defendants  for  anything  done  by  them 
or  any  of  them  prior  to  incorporation  of  defendant  company 
should  be  struck  out,  musj;  therefore  be  reversed. 

As  to  defendants'  cross-appeal,  I  think  all  the  causes  of 
action  set  forth  in  the  statement  of  claim  cannot  be  con- 
veniently disposed  of  in  the  one  action. 

Upon  the  argument  Mr.  Raney,  for  plaintiffs,  disclaimed 
any  intention  of  seeking  damages  in  respect  of  the  alleged 
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libel,  and  stated  that  an  injunction  restraining  further  publi- 
cation thereof  was  all  his  clients  were  asking  for  in  respect  of 
ihat  portion  of  the  statement  of  claim. 

I  think  there  should  be  two  separate  issues  prepared  for 
trial.  In  the  one  issue  may  be  contained  all  the  causes  of 
action  except  those  in  respect  of  the  infringements  of  the  4 
patents  of  invention,  and  a  separate  issue  should  be  prepared 
containing  the  several  causes  of  action  in  respect  of  the 
alleged  infringements. 

The  order  will  contain  a  waiver  of  all  claim  for  damages 
in  respect  of  the  alleged  libel,  and  limit  plaintiffs'  claim  to 
an  injunction. 

To  this  extent  only  defendants'  cross-appeal  will  be  al- 
lowed. 

Costs  of  both  appeals  to  be  in  the  cause. 


Teetzel,  J.  January  8th,  1906. 

WEEKLY   COURT. 

HORLICK  V.  ESCHWEILEB. 

Evidence — Affidavit  Verifying  Account — Masier^s  Office — 
Commission  to  Cross-Examine  Deponent — Refusal — 
Discretion. 

Appeal  by  defendants  from  report  of  Master  at  Kenora 
upon  a  reference  to  take  accounts,  based  on  the  Master's  re- 
fnsal  during  the  reference,  upon  defendants'  application,  to 
issue  a  commission  to  cross-examine  plaintiffs  upon  their  affi- 
davits filed  with  him  in  proof  of  their  accounts  upon  which  he 
was  adjudicating.  In  addition  to  these  aflBdavits,  which  were 
filed  by  consent  (plaintiffs  residing  out  of  the  jurisdiction), 
there  was  filed  with  the  Master  evidence  of  plaintiffs  taken  on 
commission  for  the  purposes  of  the  trial.  The  Master  refused 
the  commission  to  cross-examine  because  he  considered  it  un- 
necessary in  view  of  the  evidence  already  in,  and  was  of 
opinion  that  the  application  was  merely  made  for  delay. 

Casey  Wood,  for  defendants. 

W.  M.  Douglas,  K.C.,  for  plaintiffs. 
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Teetzel,  J.,  held,  following  Townsend  v.  Hunter,  3  C. 
L.  T.  310,  that  the  Master  had  no  discretion  to  refuse  a 
eomniission  to  cross-examine  the  deponent  on  his  affidavit 
verifying  the  mortgage  account.  Plenderleith  v.  Parsons,  6 
0.  W.  K.  145,  distinguished.  Upon  a  reference  the  subse- 
quent proceedings  are  regulated  by  Rules  654  to  700;  see 
parlicularly  Rules  668,  669. 

Api)eal  allowed.     Costs  in  the  cause. 


January  8th,  1906. 
divisional  court. 

McCarthy  v.  kilgour. 

Master  and  Servant — Injury  to  Servant — Negligence — Defect 
in  Machine — Findings  of  Jury — Particulars — Damages. 

Appeal  by  defendant  from  judgment  of  Anglin,  J.,  upon 
the  findings  of  a  jury,  in  favour  of  plaintiff,  in  an  action  at 
common  law  and  under  the  Workmen's  Compensation  Act,  to 
recover  damages  for  injuries  sustained  by  plaintiff  while  em- 
ployed by  defendant  in  working  at  a  die  press  or  cutter  called 
"Colt's  Armoury  Press." 

Plaintiff  had  several  of  his  fingers  cut  off,  owing,  as  he 
alleged,  to  defects  in  the  construction  or  condition  of  the 
machine. 

The  jury  found,  in  answer  to  questions  submitted  to  them, 
that  the  machine  was  defective  "  by  reason  of  the  imperfect 
working  of  the  lever '/'  that  the  defect  was  known  to  defend- 
ant's foreman,  and  was  the  cause  of  the  injury ;  that  plaintiff 
was  not  guilty  of  contributing  negligence;  and  they  assessed 
the  damages  at  $1,500. 

Tlio  appeal  was  heard  by  Falcoxbridge,  C.J.,  Street, 
J.,  Britton,  J. 

E.  E.  A.  DuVernet  and  R.  H.  Greer,  for  defendant. 

L.  V.  McBrady,  K.C.,  for  plaintiff. 

Street,  J. : — The  jury,  at  the  request  of  counsel  for  the 
'>fen(  e,  after  the  evidence  was  all  in,  were  allowed  to  go  to 
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defendaiit's  works,  where  they  saw  the  machine  in  question 
operated  by  an  expert  on  each  side  for  their  information. 

The  machine  is  set  in  motion  and  stopped  by  a  lever  with  a 
horizontal  play  of  3  or  4  inches;  when  the  lever  is  at  the 
point  half-way  between  the  extremes  called  "neutral/'  the 
machine  is  at  rest.  If  the  lever  is  pushed  away  from  the 
operator  beyond  "neutral,"  the  machine  is  set  in  motion;  if, 
when  the  machine  is  in  motion,  the  lever  is  pulled  towards 
the  operator  past  "neutral,^'  the  machine  stops;  if  the  lever  is 
then  simply  released,  its  normal  and  proper  action  is  to  move 
back  to  "neutrar^  and  to  remain  there,  the  machine  remain- 
ing at  rest.  Plaintiff  says  that  he  drew  the  lever  towards 
him  and  stopped  the  machine;  then  gave  it  a  slight  touch  to 
send  it  back  to  "neutral,'*  and  put  his  hand  in  to  pick  out  a 
piece  of  cardboard  which  had  got  out  of  position,  and  that 
the  lever  slipped  past  "neutraP'  and  set  the  machine  going, 
and  caught  his  hand. 

A  witness  who  had  worked  this  identical  machine  stated 
that  occasionally  when  he  drew  the  lever  towards  him  and 
then  let  it  go,  it  did  not  stop  at  "neutral,"  but  slipped  past  it 
and  set  the  machine  going. 

The  jury,  after  seeing  the  machine  in  operation  and  hear- 
ing this  evidence,  found  that  the  accident  was  due  to  a  de- 
fect in  the  machine,  that  defect  l^eing  the  imperect  working 
of  tlie  lever. 

Upon  this  evidence  and  under  tliese  circumstances,  I  am 
of  opinion  that  we  should  not  interfere  with  the  finding  of 
the  jury. 

I  think  that  the  defect  to  which  I  have  referred  is  clearly 
included  within  the  particulars  delivered  by  plaintiff  before 
the  trial,  ^nd  should  be  taken  to  bo  the  defect  which  the  jury 
intended  to  point  out  in  their  finding. 

Nor  do  I  think,  Ijearing  in  mind  the  severe  nature  of  the 
injurie-  received  by  plaintiff,  that  we  could  say  that  the 
damages  assessed  by  the  jury  are  excessive. 

Appeal  dismissed  with  costs. 

Falcoxbridge,  C.T.,  concurred. 

Britton,  J.,  di?!sen»('d,  being  of  o])inion  that  there  should 
he  a  new  triid  to  get  an  express  decision  one  way  or  the 
other  as  to  the  loo.^eness  of  the  lever  heinpc  a  d<'f<M'f,  and  as 
to  its  l)eing  the  proximate  cause  of  the  injury. 
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Cartwright,  Master.  January  9tii,  1906. 

chambers. 

TOKRANCE  v.  HAMILTON,  GEIMSBY,  AND  BEAMS- 
VILLE  R.  W.  CO. 

Discoverif — Examination  of   Plaintiff — Scope   of    Inquiry — 
Relevancy  of  Questions. 

Motion  by  defendants  for  an  order  requiring  plaintiff  to 
answer  certain  questions  which  she  refused  to  answer  upon 
her  examination  for  discovery.  The  action  was  brought  to 
recover  damages  for  alleged  injuries  to  plaintiff  while  a  pas- 
senger on  defendants'  railway  in  November,  1905. 

H.  E.  Rose,  for  defendants. 

W.  H.  Blake,  K.C,  for  plaintiff. 

The  Master: — Before  the  examination  commenced 
plaintiff^s  counsel  objected  to  the  presence  of  the  manager  of 
defendant  company,  on  the  ground  that  the  examination  was 
as  to  the  nature  of  plaintiff's  alleged  injuries,  which  would 
be  of  a  delicate  nature,  and  that  the  manager  was  not  needed 
to  give  any  instructions  on  this  point.  The  examiner  niled 
that  the  manager  had  a  right  to  le  present. 

On  this  the  examination  proceeded  until  Q.  112,  when 
plaintiff  was  asked  why  Dr.  Carr,  defendants'  medical  man, 
wished  to  examine  her  internally.  Her  counsel  again  request- 
ed the  manager  to  withdraw,  but  defendants'  counsel  refused, 
although  the  examiner  stated  that  he  thought  such  a  request 
very  reasonable,  but  that  he  had  a  right  to  remain  if  he 
chose  to  insist  upon  it.  Then,  when  the  question  was  re- 
peated, plaintiff  declined  to  answer  on  advice  of  counsel.  The 
next  question  was  as  to  the  conversation  between  Dr.  Carr 
and  plaintiff,  which  she  again  refused  to  answer.  After- 
wards, however,  plaintiff  did  answer. 

It  was  not  stated  whether  Dr.  Carr  was  acting  under  an 
order  of  the  Court.  If  he  was,  he  should  not  have  asked  any 
questions,  and  if  he  was  not,  he  had  no  right  there  at  all. 

The  next  question  (128)  was:  "Have  you  ever  been  ex- 
amined internally?''    This  plaintiff  refused  to  answer,  but  I 
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think  wrongly,  as  it  might  be  very  important  to  defendants 
to  know  what  was  the  state  of  health  of  plaintiff  before  the 
accident. 

Q.  137  and  3  or  4  following,  as  to  what  Dr.  Carr  said 
when  he  made  the  internal  examination,  I  do  not  think  she 
was  bound  to  answer.  ...  I  take  the  same  view  of  simi- 
lar questions  later  on  (160,  162,  166),  also  as  to  Q.  79  et 
:?eq.,  as  to  what  her  own  medical  attendant  said  to  her  and 
she  to  him;  but  she  should  say  what  treatment  he  advised, 
as  it  woidd  tend  to  shew  what  the  trouble  really  was. 

Q.  198,  as  to  the  effect  of  Dr.  Carres  treatment,  should 
be  answered,  also  Q.  223  as  to  what  her  own  medical  man  says 
is  plaintiff's  complaint. 

Q.  244  seems  quite  irrelevant,  but  Q.  245  .  .  .  should 
be  answered.  * 

Q.  248  does  not  seem  material,    but    Q.  249  is    proper 

Q.  265,  as  to  treatment  ordered  by  her  doctor,  plaintiff 
should  answer,  and  also  what  his  charges  are  to  date. 

My  rulings  are  based  on  what  I  take  to  be  the  effect  of 
.     .     .     Frost  V.  Brook,  23  W.  R.  260.     .     .     . 

No  doubt,  all  this  line  of  examination  is  most  repulsive 
to  a  female  plaintiff.     .     .     . 

An  order  must  go  as  above,  but  the  costs  will  be  in  the 
cause.     .     .     . 


Magee,  J.  January  9th,  1906. 

CHAMBERS. 

ROBINSOK  V.  ENGLAND. 

Costs — Taxation — Appeal — Omission  to  File  Written  Objec- 
tions before  Certificate  Signed — Slip  of  Solicitor — Relief 
— Setting  aside  Certificate — Extension  of  Time. 

Motion  by  plaintiff  for  leave  to  appeal  from  the  taxation 
by  the  senior  taxing  officer  at  Toronto  of  plaintiff's  costs 
of  the  action  and  to  review  the  taxation,  or  for  such  further 
order  as  might  be  just.     The  taxing  officer  refused  to  tax 
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Divisional  Court,  9  0.  L.  E.  732,  5  0.  W.  R.  310.  Shortlj 
staled,  that  decisidn  is,  that  the  Courts  are  entitled  to  ex- 
amine into  and  prcmounce  upon  the  sufficiency  of  the  rea- 
sons which  have  actuated  the  minds  of  the  members  of  a 
municipal  coimcil  in  selling  real  estate  of  the  corporation 
to  a  person  who  was  not  actually  the  highest  bid^r;  and, 
although  the  corporation,  acting  in  good  faith,  has  deemed  its 
reasons  sufficient,  may  restrain  it  from  acting  upon  them 
if  they  happen  to  come  to  a  different  conclusion.  This  is  the 
law  laid  down  by  the  majority  of  the  Divisional  Courts  and 
we  must  endeavour  to  follow  it  upon  the  present  motion; 
but  in  doing  so  we  should,  if  we  find  any  reasonable  grounds 
for  the  action  of  the  corporation,  at  least  give  the  members 
of  the  council  credit  for  having  acted  upon  them.     .     .     . 

[Beference  to  the  reasons  which  led  the  corporation  to 
accept  CaldwelFs  offer,  as  set  forth  in  the  judgment  of  Magee, 
J.,  6  0.  W.  B.  1.] 

My  brother  Magee,  it  seems  to  me,  has  set  himself  an 
unnecessarily  difficult  task  in  seeking,  as  he  has  done,  to 
investigate  the  workings  of  the  minds  of  the  aldermen  with 
the  object  of  determining  the  exact  weight  which  they  attri- 
buted to  each  of  the  reasons  given.  He  passes  over  the 
first  two  reasons,  upon  the  idea,  an  erroneous  one,  I  think, 
that  the  Divisional  Court  had  rejected  them  as  insufficient; 
he  thinks  the  third  reason  would  have  been  a  good  and  suffi- 
cient reason  for  their  action  had  it  stood  alone ;  he  thinks  the 
fourth  and  fifth  reasons  were  probably  those  which  deter- 
mined the  action  of  the  council;  and  because  be  thinks  the 
council  were  under  a  mistaken  view  as  to  the  facts  upon  which 
those  two  reasons  were  founded,  he  decides  that  they  were 
not  good  reasons ;  and  because  these  fourth  and  fifth  reasons, 
and  not  the  reasons  which  he  finds  to  have  been  good,  may 
have  been  those  upon  which  the  council  acted,  he  finds  that 
they  had  no  good  reason  at  all  for  acting. 

In  my  opinion,  we  should  not  attempt  to  decide  the 
question  propounded  by  the  Divisional  Court  upon  so  doubt- 
ful and  elusive  an  inquiry  as  that  of  the  respective  weights 
that  these  different  aldermen  may  have  given  to  the  various 
reasons  on  which  they  acted. 

I  think  it  should  be  sufficient  for  tlie  decision  of  the 
question  if  we  find,  first,  that  the  council  acted  in  perfect 
good  faith,  and  second,  that  they  had  reasons  before  them 
whicli  they  may  reasonably  have  considered  ^ood  and  suffi- 
cient to  justify  their  action. 
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In  my  opinion^  the  first  of  the  reasons  .  .  .  viz.^  the 
desire  to  avoid  the  threatened  litigation,  either  alone  or 
coupled  with  the  second  reason,  was  an  excelent  and  sufficient 
one  for  the  action  taken.  They  thought  that  by  accepting 
Caldwell's  $265  they  would  probably  avoid  an  action,  and  that 
by  accej^teng  plaintiff's  $326.50  they  would  probably  sub- 
ject themselves  to  one.  This  reason  alone  would  properly 
appeal  to  business  men  who  desired  to  avoid  entangling  the 
city  in  a  law  suit,  and  it  was  coupled  with  the  other  reason, 
viz.,  that  their  own  committee  having  before  them  all  the 
facts  with  regard  to  the  action  of  the  two  men,  had  con- 
sidered themselves  bound  in  honesty  to  accept  Caldwell's 
offer,  although  it  was  the  smaller. 

It  was  thought  by  my  brother  Magee  that  the  Diviaional 
Court  had  already  passed  upon  these  two  reasons  and  held 
them  insuflBcient.  In  this  I  think,  vrith  much  respect,  that  he 
is  mistaken.  No  member  of  the  council  was  examined  at 
the  first  trial,  because  I  thought  it  unnecessary  for  them  to 
give  me  their  reasons,  in  the  absence  of  any  imputation  of 
bad  faith,  for  their  actions.  There  was,  therefore,  no  oppor- 
tonity  for  any  of  them  to  give  their  reasons,  and  the  refer- 
ence back  was  to  enable  them  to  do  so.  It  is  true  that  the 
fact  was  before  the  Court,  as  it  was  before  me  at  the  first 
trial,  that  they  had  been  threatened  with  litigation,  but  no 
one  of  them  had  said  that  that  threat  was  one  of  the  reasons 
which  influenced  "him.  Apart  from  these  two  reasons,  there 
was  the  third  reason  which  my  brother  Magee  thought  would, 
of  itself,  have  been  sufficient  had  it  stood  alone.  Finding  a 
sufficient  reason  for  the  action  they  took,  I  think  it  would  be 
better  to  treat  the  coimcil  as  having  acted  upon  it,  rather 
than  to  enter  into  a  speculative  inquiry  as  to  what  action 
they  would  have  taken  had  other  reasons  not  also  been  in 
their  minds. 

In  my  opinion,  therefore,  the  judgment  for  plaintiff 
should  be  set  aside  with  costs  of  the  appeal,  and  judg- 
ment should  be  entered  dismissing  the  action  with  costs  of 
both  trials  and  of  the  former  as  well  as  the  present  motion 
to  the  Divisional  Court,  to  be  paid  by  plaintiff  to  defendants 
the  corporation  of  Belleville.  Defendant  Caldwell  was 
brought  in  as  a  defendant  upon  an  objection  taken  by  the 
corporation  that  he  was  a  necessary  party;  but  for  this  he 
would  not  have  been  made  a  party.  The  evidence  shews  that 
he  was  not  a  necessary  party,  and  he  should  have  his  costs 
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.  against  the  corporation  of  appearing  at  both  trials,  and  upon 
the  first  argument  before  a  Divisional  Court,  but  no  costs 
of  any  attempt  to  prove  a  contract  with  the  corporation. 


January  9th,  1906. 
divisional  court. 
DBADEB  V.  LANG. 

Sale  of  Goods — Action  for  Price — Account — Delivery  to  Agents 
— Oral  Agreement — Leiiers — Evidence — Findings  of  Jury, 

Appeal  by  defendant  from  judgment  of  Britton,  J., 
upon  the  findings  of  a  jury,  in  favour  of  plaintiff  for 
$1,640.97,  and  cross-appeal  by  plaintiff  to  increase  the 
amount  of  plaintiff^s  recovery. 

J.  B.  Clarke,  K.C.,  for  defendant. 

M.  Wilson,  K.C.,  and  Ward  Stanworth,  Chatham,  for 
plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J., 
Mabee,  J.),  was  delivered  by 

Mabee,  J.: — Plaintiff's  claim  is  for  a  large  quantity  of 
apple  barrels  su{)plied  upon  defendant's  account  to  alleged 
agents  of  his;  and  at  the  trial  only  one  question  was  sub- 
mitted to  the  jury,  viz.,  whether  the  contents  of  a  letter 
written  by  plaintiff  to  defendant  on  8th  September  were  as 
vontended  for  by  plaintiff,  or  whether  defendant  was  right  in 
Iiis  recollection  of  it,  and,  upon  the  jury  finding  that  issue 
in  plaintiff's  favour,  he  had  judgment  for  $1,640.79,  upon  the 
footing  of  the  account  standing  as  appears  in  the  judgment  of 
the  trial  Judge;  the  holding  being  that  defendant's  letter 
of  9th  September,  read  with  plaintiff's  of  8th,  in  the  terms 
found  by  the  jury,  made  defendant  liable  for  8,000  barrels. 

The  whole  contest  at  the  trial  seems  to  have  been  as  to 
the  contents  of  plaintiff's  letter  of  8th  September,  which  was 
not  produced  by  defendant,  and  of  which  plaintiff  kept  no 
copy,  and  it  does  not  appear  to  have  been  argued  on  behalf 
of  defendant  that,  even  if  the  letter  of  the  8th  was  as  con- 
tended for  by  plaintiff,  still  the  letter  in  reply  by  defendant 
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of  the  9th  created  no  liability,  but  rather  the  contrary  seems 
to  ha?e  been  assumed. 

Plaintiff  alleged  he  had  a  conversation  with  defendant 
on  12th  September,  in  which  he  referred  to  the  somewhat 
indefinite  terms  of  defendant's  letter  of  the  9th,  and  said  he 
told  defendant  he  would  not  let  any  more  barrels  go  out 
unless  defendant  agreed  to  pay  for  them,  and  that  defendant 
did  so  agree,  and  that,  acting  upon  that  agreement,  he  con- 
tinued to  deliver  barrels  upon  defendant's  account.  Prior 
to  25th  September  plaintiff  had  delivered  4,260  barrels  at 
42  cents  eacli,  making  $1,785,  and  he  has  received  in  all 
$1,700  upon  account.  Upon  and  subsequent  to  12th  Septem- 
ber he  delivered  4,170  barrels  at  42  cents,  making  $1,751.40, 
and  plaintiff  confends  he  is  entitled  to  recover  the  latter  sum 
and  the  $85  owing  upon  the  account  incurred  prior  to  the 
conversation  of  12th  September. 

At  the  trial  the  conversation  alleged  by  plaintiff  to  have 
taken  place  on  12th  September  was  not  denied  by  defendant ; 
indeed,  defendant's  counsel  admitted  the  contention  of  plain- 
tiff as  to  that  conversation  having  taken  place,  and  so  tliat 
issue  was  not  left  to  the  jury. 

Upon  this,  appeal  it  is  for  the  first  time  contended  that 
the  letter. of  8th  September  was  not  a  guarantee,  and  created 
no  liability,  and  perhaps  that  is  the  proper  construction  to 
be  placed  upon  it;  certainly  plaintiff  did  not  feel  safe  in 
letting  the  barrels  leave  his  premises  upon  the  strength  of 
that  letter,  and  was  unwilling  to  accept  it  as  the  final  terms 
upon  which  he  would  continue  the  delivery  of  the  barrels, 
and  so  had  the  further  interview  of  the  12th,  and  this  ar- 
rangement made  upon  that  day,  I  think,  together  with  the' 
conversation  alleged  by  plaintiff  of  27th  September,  avoids 
any  trouble  over  the  construction  of  defendant's  letter  of 
the  9th,  and  made  defendant  liable  for  the  pajrment  of  all 
the  barrels  delivered  upon  and  subsequent  to  12th  September. 

Counsel  for  defendant  contended  that  if  defendant  became 
Hable  by  reason  of*  the  arrangement  of  the  12th  He  was 
entitled  to  have  the  $1,700  paid  applied  upon  the  barrels  de- 
livered subsequent  to  that  date.  I  think  not.  Those  moneys 
are  said  by  defendant  to  have  been  paid  only  upon  the  auth- 
ority and  consent  of  Oakes  and  Welt  (the  alleged  agents), 
and  if  that  is  so,  defendant  is  not  entitled  to  have  them 
applied  in  reduction  of  his  individual  liability,  which  arose 
on  12th  September,  and  he  cannot  contend  that  money  paid 
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10th  concession  of  McDougall  for  the  years  18^5,  189G,  1897, 
and  1898,  and  as  to  lot  2  in  the  10th  for  1898  only.  The 
Chancellor  held  that  there  was  not  sufficient  evidence  to  sup- 
port a  legal  tax  sale  and  deed,  and  both  must  be  vacated  with 
costs  of  suit  to  plaintiff  as  against  defendant  Parton,  who 
was  a  transferee  from  the  defendant  company,  the  original 
purchasers. 

L.  G.  McCarthy,  K.C.,  for  appellant. 

D.  C.  Boss,  for  plaintiff. 

The  Court  (Falconbridge,  C.J.,  Street,  J.,  Clute, 
J.),  agreed  with  the  Chancellor  that  plaintiff  had  a  status 
to  maintain  the  action,  and  that  the  failure  to  observe  the  re- 
quirements of  sees.  153  and  154  of  the  Assessment  Act 
was  fatal  to  the  validity  of  the  tax  sale. 

Appeal  dismissed  with  costs. 


January  10th.  190G. 

divisional  court. 

Re  place. 

COPELANDt-CHATTERSOX  tCO    v.    BUSINESS   SYS- 
TEMS LIMITED. 

Contempt  of  Court — Jnrisdicfion  over  Person  Resident  out  of 
Province — Order  Nisi  for  Committal — Discharge. 

Motion  by  plaintiffs  to  make  absolute  an  order  nisi  to  com- 
mit Edson  G.  Place,  a  Montreal  solicitor,  for  contempt  of 
Court  in  conspiring  in  Ontario  to  procure  the  destruction 
of  a  certain  letter  in  question  in  the  action,  which  was  pending 
in  Ontario. 

G.  H.  Kilmer,  for  Place,  objected  that  the  Court  had  no 
jurisdiction  to  issue  process  of  this  kind  for  service  out  of  the 
jurisdiction,  and  that  there  was  no  proper  evidence  before 
the  Court  upon  which  to  issue  an  order  nisi,  even  if  there 
was  jurisdiction. 

W.  E.  Raney,  in  answer  to  the  objection,  contended  that 
the  Judicature  Act  had  no  application,  this  being  a  criminal 
proceeding,  as  decided  in  Ellis  v.  The  Queen,  22  S.  C.  R.  7. 
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The  Court  (Falconbridge,  C.J.,  Street,  J.,  Clute, 
J.),  held  that  it  had  no  power  to  bring  Place  before  it  from 
outside  the  province;  and  discharged  the  order  nisi  with 
costs. 


Cartwright.   Master.  January  11th,  1906. 

chambers. 

SHAEPlxX  V.  NICHOLSON. 

» 

Venue — Change  —  Preponderance  of  Convenience—  Expense — 

Cause  of  Action, 

Motion  by  defendant  to  change  venue  from  Owen  Sound 
to  Goderich. 

W.  E.  Middleton,  for  defendant. 

Shirley  T)enison,  for  plaintiff. 

The  Master: — Defendant  swears  to  8  witnesses  besides 
himself,  and  shews  that  the  cost  to  him  of  a  trial  at  Goderich 
would  be  about  $l(i  for  transportation  of  witnesses  as  against 
at  most  $50  for  trial  at  Owen  Sound. 

Plaintiff  swears  to  himself  and  two  other  witnesses  who 
all  reside  at  Owen  Sound.  If  the  trial  is  at  Goderich,  it 
would  cost  him  $20,  not  allowing  anything  for  expenses  of 
his  legal  adviser. 

The  alleged  causes  of  action,  no  doubt,  arose  in  the  county 
of  Huron,  of  which  Goderich  is  the  county  town. 

Plaintiff  makes  an  affidavit  as  to  his  poverty,  and  that  if 
the  venue  is  changed  ho  will  probably  have  to  abandon  his 
action. 

This  brings  the  case  within  McDonald  v.  Dawson,  8  0.  L. 
B.  72,  3  0.  W.  B.  773,  on  that  point.  There,  too,  the  Chan- 
cellor was  of  opinion  that  even  $50  w-as  not  a  difference  of 
such  a  preponderance  as  to  overcome  plaintiff's  rights,  though 
the  injury  in  that  case  occurred  where  defendants    resided. 

Here  it  will  cost  defendant  only  $34  more  to  have  the 
trial  at  Owen  Sound  than  if  it  takes  place  at  Goderich.  But 
it  will  cost  plaintiff  $20  at  least  to  have  the  trial  at  Goderich 
more  than  to  have  it  at  Owen  Sound.     .     .     . 

Motion  dismissed:  costs  in  the  cause. 
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Cartwright,  Master.  January  11th,  1906. 

chambers. 

ONTARIO  LUMBER  CO.  v.  COOK. 

Particulars — Slatement  of  Claim — Settlement  of  Accounts — 
Allegations  of  Error — Specifications  of  Error. 

Motion  by  defendants  for  particulars  of  the  8th  para- 
graph of  the  statement  of  claim. 

Action  for  an  account  of  dealings  between  plaintiffs  and 
one  Q.  J.  Cook,  who  died  on  19th  August,  1902,  defendants 
being  his  executors. 

Certain  financial  dealings  took  place  beginning  in  1889, 
and,  as  set  out  in  the  statement  of  claim,  the  accounts  were 
settled  on  16th  February,  1905,  and  plaintiffs  paid  to  defend- 
ants the  balance  claimed. 

The  8th  paragraph  of  the  statement  of  claim  alleged  that 
plaintiffs  had  since  discovered  errors  such  as,  if  proved, 
would  entitle  them  to  some  relief.  But  no  specific  errors 
were  alleged. 

A.  H.  Marsh,  K.C.,  for  defendants. 

A  G.  F.  Lawrence,  for  plaintiffs. 

The  Master: — For  the  motion  reliance  was  placed  on 
Chambers  v.  Goldwin,  9  Ves.  254  .  .  .  and  Blagrave  v. 
Routh,  2  K.  &  J.  509. 

From  these  authorities  it  seems  clear  that  the  motion 
must  prevail.  It  would  appear  that  the  accounts  may  be 
divided  into  3  periods,  the  first  being  during  the  life  of  6. 
J.  Cook,  the  second  from  death  of  Cook  to  8th  July,  1904, 
and  the  last  when  the  affaire  of  plaintiffs  were  in  the  hands  of 
receivers,  through  whom  defendants  advanced  moneys  until 
the  account  vas  closed. 

It  seems,  therefore,  that  plaiiitiffs  should  give  specific 
items  of  what  they  propose  to  surcharge  and  falsify  in  the 
accounts  of  each  of  these  periods  so  as  to  comply  in  substance 
with  the  terms  of  the  notice  of  motion.  Such  facts  must  be 
stated  as,  if  proved,  will  entitle  plaintiffs  to  a  judgment  such 
as  they  ask.  General  allegations  are  not  sufficient.  "  Plead- 
ings must  be  precise  as  well  as  concise,"  as  said  by  Kay,  J., 
in  Townsend  v.  Parton,  30  W.  R.  289,  45  L.  T.  750. 

Costs  of  motion  to  defendants  in  any  event. 
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Mabee,  J.  January  11th,  IS))-). 

CHAMBERS. 

>rASSEY-HARRIS  CO  v.  DE  LAVAL  SEPARATOR  CO 

Discovery — Examination  of  Officer  of  Defendant  Company — 
L^el — Privilege — Names  of  Persons  to  Whom  Impeached 
Document  Sent — Source  of  Information. 

Motion  by  plaintiffs  to  compel  defendants'  manager  to  at- 
tend for  re-examination  for  discovery  and  make  disclosure 
of  certain  matters  withheld  by  him. 

Grayson  Smith,  for  plaintiffs. 

C.  S.  Maclnnes,  for  defendants'  manager. 

Ma  BEE,  J. : — The  action  is  for  damages  alleged  to  have 
been  sustained  by  plaintiffs  by  reason  of  the  publication  of  a 
circular  by  defendants,  which^  is  set  out  in  full  in  the  state- 
ment of  claim.  Defendants  plead,  among  other  things,  that, 
if  the  circular  was  written  or  published  by  them,  it  was  so 
written  and  published  without  malice  and  in  the  bona  fide 
belief  that  it  was  true ;  that  it  was  a  privileged  communica- 
tion, made,  with  an  interest  and  under  a  duty  to  make  the 
f«me,  and  sent  in  the  ordinary  course  of  business  to  the  agents 
of  the  company  in  connection  with  the  business  of  the  com- 
pany. I  presume  this  is  intended  to  mean  to  the  agents  of 
the  defendant  company,  although  it  was  stated  at  the  argu- 
ment that  possibly  some  of  these  were  agents  of  both  plaintiff 
and  defendant  companies.  One  of  the  statements  in  the  cir- 
cular was:  "We  are  advised  that  the  Massey-Harris  Co. 
have  decided  to  discontinue  their  separator  business." 

Upon  the  examination  of  defendants'  manager  he  was 
asked  to  state  the  names  of  the  persons  to  whom  the  circular 
had  been  sent.  It  appeared  that  he  had  a  list  with  these 
names  all  written  down  upon  it.  He  was  asked  to  produce 
and  shew  this  to  plaintiffs'  coimsel — he  refused  to  do  either. . 
He  was  asked  where  the  information  came  from  upon  the 
strength  of  which  the  circular  was  published — in  other  words, 
who  "  advised  "  that  plaintiffs  had  decided  to  discontinue  that 
branch  of  their  business — this  he  also  refused  to  disclose. 
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Many  cases  are  cited  .  .  .  It  is  useless  to  try  to  re- 
concile the  eases  upon  the  point  of  practice. 

Schmuck  v.  Mcintosh,  2  O.  W.  R.  237,  Marsh  v.  McKay, 
3  0.  W.  R.  48,  and  Sangster  v.  Aikenhead,  5  0.  W.  R.  438, 
496,  all  tend  to  support  defendants'  contention,  and  counsel 
for  defendants  alleged  that  he  strongly  relied  upon  Hennessy 
V.  Wright,  reported  with  Parnell  v.  Walter,  24  Q.  B.  D.  at 
p.  448. 

On  the  other  hand,  Parnell  v.  Walter,  Elliott  v.  Garrett, 
[1902]  1  K.  B.  870,  Edmondson  v.  Birch,  [1905]  2  K.  B. 
623,  and  White  v.  Credit  Assn.,  [1905]  1  K.  B.  613,  sup- 
port plaintiffs'  view. 

There  is  no  reason  to  suppose  that  the  inquiry  is  made  for 
any  improper  purpose,  nor  does  it  appear  that  the  information 
is  being  sought  for  purposes  other  than  the  present  action, 
nor  indeed  will  the  giving  of  the  information  put  defendants 
to  any  inconvenience  or  unnecessary  trouble.  Plaintiffs  are 
entitled  to  explore  all  material  facts  involved  or  connected 
with  the  litigation  that  may  tend  to  strengthen  their  own  ease 
to  break  down  that  of  defendants.  Defendants'  good  faith 
and  honesty  of  purpose  in  sending  out  the  circulars  are  in 
issue.  It  has,  I  think,  been  well  said  that  "  the  paramount 
consideration  must  be  the  relevancy  of  the  inquiry  to  the  mat- 
ter in  issue,  which  is  the  state  of  the  defendant's  mind  when 
he  published  the  statements  complained  of." 

In  one  aspect  of  plaintiffs'  case,  it  may  be  essential  to 
establish  malice. 

The  name  of  defendants'  informant,  or  access  to  the  source 
of  their  information  respecting  plaintiffs'  intention  of  aban- 
doning the  manufacture  of  separators,  as  well  as  inspection  of 
the  list  of  persons  to  whom  the  circulars  were  sent,  might  and 
probably  would  materially  assist  plaintiffs  either  in  breaking 
down  defendants'  plea  of  bona  fides  and  privilege  and  estab- 
lishing mala  tides,  or  of  satisfying  plaintiffs  that  defendants 
were  acting  honestly,  although  misled,  and  in  either  aspect, 
it  would  seem,  the  information  should  not  be  withheld  unless 
offending  against  established  practice.     .     .     . 

I  think  White  v.  Credit  Assn.,  supra,  ample  authority  to 
support  the  position  that  defendants  must  give  the  name  of 
the  person  or  persons  from  whom  they  allege  they  obtained 
the  information  that  plaintiffs  intended  abandoning  the  main 
'eature  of  separators.  Nor  do  the  reasons  given  in  that  case 
apply  here  in  support  of  defendants'  contention  that  they 
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need  not  furnish  the  list  .  .  .  This  will  entail  no  in- 
convenience or  hardship  upon  them^  and  is  in  line  with  the 
reasons  given  in  Pamell  v.  Walter  for  compelling  defendants 
to  give  further  information  as  to  circulation  of  the  papers 
and  pamphlets  in  that  case,  and  in  harmony  with  other  de- 
cisions upon  this  point.  The  withholding  of  the  name  under 
the  rule  of  non-disclosure  of  a  witness  intended  to  be  called, 
cannot  avail  defendants:  Williamson  v.  Merrill,  4  0.  W. 
R.  528. 

Of  course,  discovery  must  be  kept  within  reasonable 
bounds,  and  should  not  be  permitted  to  be  used  for  purposes 
other  than  appear  to  be  proper,  having  regard  to  the  facts 
and  questions  involved  in  each  particular  case  and  the  issues 
presented  by  the  pleadings. 

The  production  of  the  list  of  persons  to  whom  the  cir- 
culars were  sent  by  defendants  and  examination  thereupon 
may  be  of  material  assistance  to  plaintiffs  in  shewing  bad 
faith  in  the  publication  of  the  circular  or  in  disproving  the 
defence  that  the  circulars  in  question  were  sent  only  to  those 
**  with  an  interest  and  under  a  duty  to  receive  them.^'  I  think 
defendants  should  produce  the  list  .  .  .  and  submit  to 
examination  upon  it.  For  the  reasons  fully  given  in  the 
Credit  Assn.  case,  1  think  plaintiffs  are  entitled  to  have  the 
name  or  names  of  the  alleged  informant  or  informants  of 
defendants. 

The  order  will  go  as  asked  upon  both  the  points  involved 
in  the  motion.  In  view  of  the  state  of  the  authorities,  costs 
will  be  in  the  cause. 


3IABEE,  J.  January  12th,  1905. 

WEEKLY  COURT. 

WISE  V.  GAYMON. 

Receiver — Equitable  Execution — Ex  Parte  Order — Local 
Judge — Appeal — Forum — Extension  of  Time  for  Appeal 
— Previous  Ex  Parte  Application — Direction  to  Serve 
Notice — Non-cUsclosure'-^Interest  Under  Will — Income — 
— Married  Woman — Restraint  upon  Anticipation. 

Motion  by  defendant  Alberta  R.  Gaynion  for  leave  to  ap- 
peal from  and  to  set  aside  an  order  granted  by  the  local  Judge 
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at  St.  Catharines  on  6th  December,  1905,  appointing  plain- 
tiff receiver  by  way  of  equitable  execution  of  plaintiffs  judg- 
ment against  the  applicant. 

F.  Ford,  for  applicant. 

W.  N.  Tilley,  for  plaintiff. 

Mabee,  J.: — Rule  48,  read  with  clause  (B.)  of  Eule  47, 
provides  that  any  appeal  by  any  person  affected  by  an  order 
made  by  a  local  judge  for  the  appointment  of  a  receiver  by 
way  of  equitable  execution  after  judgment,  shall  be  made  to 
a  Judge  of  the  High  Court  in  Court,  so  the  objection  to  the 
regularity  of  defendant's  notice  of  motion,  it  being  contended 
that  it  should  have  been  to  a  Judge  in  Chambers,  is  disposed 
of. 

The  order  in  question  was  obtained  from  the  local  Judge 
ex  parte,  and  defendant  now  moves  for  leave  to  appeal 
against  it. 

Rule  363  provides  that  the  Court  may  extend  the  time 
for  appealing,  and  the  first  question  therefore  is,  whether  such 
extension  should  be  made. 

It  appears  that  an  application  for  a  receiving  order  was 
first  made  on  30th  November,  1906,  to  Meredith,  C.J.,  and 
the  following  note  appears  in  his  book  of  that  date:  "  .  .  I 
decline  to  make  an  ex  parte  order,  leaving  the  applicant  to 
move  on  notice/'     .     .     . 

The  affidavit  of  plaintiff's  solicitor  states  that  in  making  k 

the  application  to  the  local  Judge  he  explained  to  him  that 
the  application  had  been  made  in  Toronto  before  the  Chief 
Justice,  .  .  .  but  the  affidavit  is  silent  upon  the  poinC 
of  the  Chief  Justice  having  refused  to  grant  an  ex  parte  or- 
der and  leaving  the  applicant  to  move  on  notice,  and  had 
this  been  communicated  to  the  local  Judge,  of  course  no  ex 
parte  order  would  have  been  made,  and  all  the  subsequent 
trouble  would  probably  have  been  avoided.  The  refusal  of 
the  Chief  Justice  to  make  the  order  ex  parte,  and  :us  (in 
effect)  directing  notice  to  be  given,  may  not  have  been  fully 
communicated  to  the  solicitor  in  St.  Catharines,  and  hi:  may 
have  supposed  himself  quite  right  in  renewing  his  app'icatioii 
as  he  did,  but  the  result  is  the  same,  viz.,  that  an  orOer  hd? 
been  obtained  from  the  local  Judge  which  the  Chief  Justice 
had  refused  to  make,  and  which  he  had  left  to  be  applied  for 
only  upon  the  usual  notice  being  given.     .     .     . 
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This  order  was  served  in  due  course  upon  Mrs.  Gaymon, 
but  it  is  quite  apparent  that  she  had  no  intelligent  under- 
standing of  its  nature  until  it  was.  seen  by  her  solicitors, 
which  was  not  until  26th  December,  and  they  on  that  day 
applied  to  plaintiff's  solicitors  for  an  extension  of  time  to 
appeal  from  the  order,  and,  this  being  refused,  this  motion 
was  launched  on  28th  December.  I  think,  in  these  circum- 
stances, the  leave  to  appeal  should  be  granted. 

It  was  contended  for  plaintiff  that  defendant  must,  under 
Rule  358,  first  apply  to  the  local  Judge  to  rescind  the  order. 
I  do  not  think,  however,  that  is  her  only  remedy.  The  prac- 
tice followed  seems  also  to  be  open  to  her. 

It  remains  then  to  be  considered  whether  plaintiff  would 
have  been  entitled  to  the  order  had  the  parties  had  an  op- 
portunity of  being  heard  when  application  for  it  was  made. 

Plaintiff  holds  an  unsatisfied  judgment  against  defend- 
ants, and  has  execution  in  the  hands  of  the  sheriff  of  Lin- 
coln. 

Under  the  will  of  John  F.  Rittenhouse  .  .  .  certain 
provisions  are  made  for  the  benefit  of  defendant  Alberta 
Gaymon,  his  daughter,  the  following  being  the  clauses  ma- 
terial for  consideration : 

'^  I  desire  that  my  trustees  shall  retain  in  their  possession 
the  share  of  my  daughter  Alberta  Gaymon  .  .  .  and  in- 
vest the  said  share  to  the  best  advantage  so  as  to  pay  her  a 
fair  income  sufficient  to  maintain  her,  and  free  from  any 
interference  on  the  part  of  her  husband.  I  direct  my  execu- 
tors and  trustees  to  set  apart  my  stock  in  the  Security  Loan 
and  Savings  Co.  as  a  part  of  the  share  of  my  said  daughter 
.  .  .  and  if  said  stock  does  not  pay  a  sufficient  income 
to  maintain  my  said  daughter  in  comfortable  circumstances, 
according  to  the  discretion  of  my  trustees,  then  I  give  them 
full  power  to  sell  my  stock  in  the  said  company  and  invest 
the  same  as  to  them  may  seem  proper.  It  is  my  express  wish 
that  in  no  way  shall  my  said  daughter  be  allowed  to  antici- 
pate her  income  or  deal  in  any  way  with  the  capital  so  in- 
vested. In  the  event  of  the  death  of  her  husband  .  .  . 
the  share  of  my  said  daughter  Alberta  may  be  handed  over 
to  her  by  my  said  executors  to  deal  with  as  she  may  see  fit, 
if  they  deem  it  wise." 

The  material  before  me  does  not  shew  that  at  the  date 
of  the  order  in  question  there  were  any  arrears  of  income  in 
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the  hands  of  the  trustees  payable  to  Alberta  Gaymon,  or  that 
at  that  date  she  had  the  right  to  require  or  call  upon  them 
to  pay  any  part  of  the  money,  either  principal  or  interest, 
then  in  their  hands  under  the  trusts  of  the  will  or  otherwise. 
It  was  contended  for  plaintiff  that  the  duty  of  shewing  that 
there  were  no  such  arrears  was  upon  defendant.  I  think 
not. 

This  lady  is  clearly  restrained  from  anticipating  her  in- 
come, and  can  in  no  way  deal  with  the  principal.  The  judg- 
ment is  said  to  have  been  recovered  upon  a  joint  note  of  de- 
fendants Alberta  and  Melvin  Gaymon — husband  and  wife — 
and  so  the  liability  or  contract  upon  which  the  judgment  went 
was  incurred  during  coverture. 

Section  21  of  R.  S.  O.  1897  ch.  1()3,  the  Married  Women's 
Property  Act,  is  the  same  as  sec.  19  of  56  and  57  Vict.  ch. 
63  (Imp.),  and  the  provision  therein  against  restraint  upon 
anticipation  has  been  fully  considered  in  England  under  the 
latter  statute,  and  it  is  said  that  the  Courts  have  always  been 
careful  to  guard  against  any  invasion  upon  a  provision  of 
that  character,  and  the  rule  has  been  adopted  that  the  power 
of  the  Court  is  to  be  measured  by  the  married  woman's  own 
power,  and  that,  as  Alberta  Gaymon  could  not  anticipate  this 
income  by  any  engagement,  assignment,  or  contract  entered 
into  by  her,  so  under  the  above  rule  the  Court  cannot  do  so. 

[Ecference  to  Hood  Barrs  v.  Cathcart,  [1894]  2  Q.  B. 
559,  and  Hood  Barrs  v.  Heriot,  [1896]  A.  C.  174.] 

I  am  compelled  to  hold  that  plaintiff  is  and  was  not  en- 
titled to  the  receiving  order  granted,  and  the  appeal  will 
therefore  be  allowed  and  the  order  in  question  vacated  with 
costs  to  be  paid  by  plaintiff  to  Alberta  Gaymon. 
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Mabee,  J.  January  12th,  1906. 

CHAMBERS. 

Re  WILCOX  V.  STETTER. 

Surrogate  Court — Renewal  of  Cause  into  High  Court — Diffi' 
culty  and  Importance  of  Questions  Arising — Value  of 
Estate. 

Motion  by  plaintiff,  exc^culrix  of  the  alleged  last  will  of 
John  Slaght,  for  removal  of  this  cause  from  the  Surrogate 
Court  of  Norfolk  into  the  High  Court,  defendants  having 
iiled  a  caveat  against  the  probate  going  to  plaintiff. 

J.  E.  Jones,  for  plaintiff. 

A.  G.  Slaght,  for  defendants. 

Mabee,  J.: — The  affidavit  upon  which  the  motion  is 
based  is  made  by  plaintiff's  solicitor,  and  states  that  there  is 
a  controversy  as  to  the  validity  of  the  will,  defendants  con- 
tending that  the  decea8c»d  was  not,  at  the  time  of  its  execu- 
tion, of  sound  and  disposing  mind,  memory,  and  understand- 
ing; that  it  was  not  executed  according  to  the  Wills  Act;  that 
the  deceased  did  not  know  or  approve  of  the  contents  of  the 
will;  that  it  was  obtained  by  fraud,  misrepresentation,  and 
undue  influence;  and  that  it  was  made  in  breach  of  a  certain 
agreement  made  by  the  deceased  in  his  lifetime  with  one  of 
the  defendants  upon  behalf  of  and  for  the  other  defendants. 
The  affidavit  also  states  "that  the  questions  to  be  tried  and  de- 
termined are  of  such  importance  and  difficulty  that  the  same 
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can  be  iiiore  eff«rVJa'Iv  tritd  and  d>poi^  of  in  the  Higb 
Court  of  Justice  than  in  the  Surrogate  tourt."" 

Def^idanu  oprxfce  the  remoral  of  tbe  cause,  and  their 
solicitor  files  an  a::  -lav::  seating  tnat  in  Lis  belief  the  mat- 
ter? in  q-es'ion  are  -rU-.L  t:.at  'f.er  fan  be  properlr  tried  in 
the  Surrogate  Court :  he  doe^  not  -'ate  wha^  these  matters  are, 
neither  afiirmin^r  nor  denring  that  t:-e  questions  are  ae  set  out 
in  the  aifidavit  of  piain-iflT*  aolici'or.  The  raluaticm  of  the 
estate,  ac<^<irding  to  xh:-  shedule  £.e»].  i-    stated    at  $2,150. 

Section  34,  ?urj-see.  2,  of  B.  S.  0.  IS&T  ch.  59,  proTides 
that  ^  no  cause  or  proceeding  gl.ail  be  so  removed  unless  it  is 
of  such  a  nature  and  of  such  importance  as  to  render  it 
proper  that  the  same  should  be  withdrawn  from  the  jurisdic- 
tion of  the  Surrogate  Court  and  disposed  of  bv  the  High 
Court,  nor  unles?  the  properlr  of  the  deceased  exceeds  $2,000 
in  value/" 

Ample  machiner)-  is  provide*]  by  the  Surrogate  Courts  Act 
and  fiule:^  for  the  trial  of  issues  such  as  this,  and  I  think  all 
Fuch  cases  should  be  left  for  trial  in  the  Surrogate  Court 
which  do  not  clearly  and  rje^ond  rf^^nable  question  fall 
within  the  above  section. 

How  can  it  be  said  from  the  foregoing  affidavit  that  thia 
cause  is  of  such  a  nature  and  importance  that  it  should  be 
withdrawn  from  the  Surrogate  Court? 

The  last  alleged  ground  of  opposition  by  defendants  may 
be  discarded  entirely,  as  that  could  form  no  ground  for  with- 
holding probate;  and  the  others  are  simply  the  usual  ques- 
tions that  are  presented  in  almost  every  issue  of  this  sort; 
and  there  are  no  facts  connected  with  any  of  these  alleged 
is-ues  set  out  in  detail  in  the  material,  upon  which  I  can  say 
this  particular  cause  is  of  "such  a  nature  and  importance'' 
that  renders  its  removal  into  the  High  Court  proper. 

I  think  the  Court  must  be  furnished  with  the  facts  con- 
nected with  each  case  when  applications  of  this  sort  are  made, 
to  enable  a  clear  conclusion  that  it  comes  within  the  section. 

I  have  the  less  hesitation  in  refusing  this  application,  as 
the  amount  involved  is  so  near  the  statutory  limit;  otherwise 
I  might  give  the  applicant  an  opportunity-  of  supplementing 
his  material. 

Motion  dismissed  with  costs. 


MERCHANTS  HANK  r.  iiTERUXa.  (JT 

Brittox,  J.  January  15th,  1906. 

TRIAL. 

MERCHANTS  BANK  v.  STERLING. 

Principal  and  Agent — Moneys  Advanced  by  Bank  to  Agent — 
Liabilily  of  Principal — Evidence — Letter  of  Authority — 
Construction. 

Action  to  recover  money  advanced  by  plaintiffs  to  one  E. 
J.  Witherford,  the  agent  of  defendants,  for  the  purpose  of 
buying,  taking  care  of,  and  shipping  live  and  dressed  hogs 
in  and  about  the  village  of  Wheatley  and  town  of  Leaming- 
ton, in  the  coimty  of  Essex. 

T.  H.  Rodd,  Windsor,  and  W.  T.  Easton,  Leamington, 
for  plaintiffs. 

A.  H.  Clarke,  KX^.,  and  R.  L.  Grosnell,  Blenheim,  for 
defendants. 

Britton,  J.: — ^Defendants  reside  at  Blenheim.  Wither- 
ford, at  the  time  of  the  transactions  in  question,  resided  at 
Wheatley-  Plaintiffs  had  a  branch  at  Leamington,  and  a 
rab-agency  at  Wheatley.  Defendants  at  first  sent  money 
direct  to  Witherford.  Sometimes  it  was  sent  by  express  and 
sometimes  to  the  bank  for  Witherford.  Witherford  used  to 
get  the  money  from  the  bank  upon  his  own  cheque,  and  at 
times  the  account  was  overdrawn.  The  account  with  plain- 
tiffs was  opened  on  18th  December,  1902.  Witherford  then 
got  $5,000  from  defendants,  and  deposited  it  with  plaintiffs 
to  his  own  credit,  and  drew  cheques  against  it.  So  far  as 
appears,  this  account  was  not  overdrawn  until  about  10th  Feb- 
ruary, 1903,  when  there  was  an  overdraft  of  $58.  This  was 
paid,  and  the  account  continued,  and  from  March,  1903,  the 
practic^e  was  for  Witherford  to  get  what  he  wanted  and  have 
the  overdraft  paid  by  his  drawing  through  plaintiffs  upon 
defendants  for  any  debit  balance. 

On  27th  November,  1903,'  defendants  gave  to  plaintiffs' 
manager  at  Leamington  a  letter  as  follows:  '^Please  cash 
E.  J.  Witherford's  cheques  to  farmers  for  live  and  dressed 
hogh  each  week  and  draw  on  us  for  the  amount  at  sight  each 
week  until  further  notice.^' 

The  account  was  continued  until  10th  September,  1904, 
when  it  was  overdrawn  to  the  amount  of  $650.30.     On  that 
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clay  defendants  notified  Mr.  Burns^  plaintiffs'  then  manager 
at  Leamington  and  Wheatley,  that  Witherford  had 
'^  skipped,''  and  that  no  more  of  his  cheques  were  to  be  paid 
by  plaintiffs,  and  no  more  were  paid.'  None,  so  far  as  ap- 
pears, were  presented  after  that  date,  although  on  that  date 
and  before  notice  one  for  $85.25  and  one  for  $46.25  had  been 
presented  and  paid. 

Plaintiffs  never  notified  defendants  of  how  money  was 
paid,  and  defendants  always  had  their  accounting  direct  with 
Witherford.  The  drafts  were  always  paid,  drawn  by  Wither- 
ford through  the  bank.  There  was  a  settlement  between 
Witherford  and  the  defendants  on  18th  August,  1904,  and 
no  question  was  raised  by  them  of  their  not  being  liable  for 
any  of  the  money  paid  by  plaintiffs  on  any  cheque  of 
Witherford.  The  comparatively  small  amount  of  business 
done  after  18th  August,  1904,  up  to  10th  September,  was 
precisely  the  same  as  before. 

On  8th  June,  1904,  plaintiffs  sent  on  Witherford's  draft 
for  $1,002.50  on  demand;  on  15th  June  another  for  $1,002.50 
on  demand ;  on  30th  June  another  demand  draft  for  $2,205,50, 
but  this  was  drawn  bv  E.  J.  Witherford,  per  D.  G.  Scott, 
manager,  upon  defendants.  On  13th  July  another  at  sight 
for  $2,205.50;  on  26th  July  another  at  sight  for  $1,503.75; 
on  30th  July  another  at  sight  for  $501.25;  on  16th  August 
another  at  sight  for  $902.25.  All  these  were  paid  in  due 
course,  upon  presentation. 

On  31st  August  another  draft  was  sent  on  by  plaintiffs 
to  defendants,  drawn  by  E.  J.  Witherford  at  sight,  for  $2,005. 
This  was  refused  and  protested,  but  paid  by  defendants  on  8th 
September,  and  the  costs  of  protest  were  also  paid.  At  that 
time  defendants  were  continuing  Witherford  as  their  agent. 

Upon  the  whole  evidence,  I  think  the  real  agreement  be- 
tween plaintiffs  and  defendants  was,  that  plaintiffs  would  be 
the  custodians  of  money  to  be  given  hy  defendants  to  Wither- 
ford for  the  purpose  of  buying  live  and  dressed  hogs.  It 
was  a  matter  of  convenience  to  defendants,  and  apparently 
of  not  very  much  profit  to  plaintiffs.  ...  It  never  was, 
in  my  opinion,  within  the  contemplation  of  defendants  to 
ask  the  bank  to  keep  an  eye  upon  Witherford's  expenditures. 
The  meaning  is  that  this  money  was  to  go  to  Witherford  for 
the  purpose  of  buying  the  hogs,  and  that  the  general  places 
and  persons  where  and  from  whom  hogs  were  to  be  bought 
were  farms  and  farmers. 
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1  feel  quite  sure  that  it  was  open  to  Witherford,  and  that 
he  would  have  defendants'  sanction^  to  buy  from  any  one  who 
had  the  animals^  either  "  live  or  dead."  The  letter  written 
by  defendants  is,  in  general  terms,  intended  to  cover  just  what 
defendant  Sterling  said  in  his  evidence,  and  was  not  in- 
tended to  mean  that  the  bank  was  to  find  out  exactly  to  whom 
the  money  was  being  paid  and  what  it  was  being  paid  for, 
except  in  a  general  way,  and  that  the  drafts  might  be  made 
bj  Witherford  instead  of  by  the  bank,  as  the  literal  interpre- 
tation of  the  letter  would  make  it. 

Taking  this  view  of  the  whole  matter,  it  seems  to  me  that 
defendants  must  be  held  indebted  to  plaintiffs  for  the  pay- 
ment of  the  Witherford  cheques.  Plaintiffs  have  acted  in 
perfect  good  faith  with  defendants.  Nothing  else  is  charged 
against  them,  and  the  dealings  since  the  letter  are  in  no  re- 
spect different  from  before.  No  objection  was  made  by  de- 
fendants on  any  settlement  with  Witherford,  or  in  refusing 
any  drafts  paid  by  him  in  favour  of  plaintiffs  until  the  re- 
fusal of  the  $2,005  draft,  which  was  subsequently  paid.  De- 
fendants, therefore,  recognized  Witherford  as  their  agent, 
and  they  were  responsible  for  what  he  did  as  between  him 
and  plaintiffs. 

It  is  not  a  case  in  which  defendants  were  guaranteeing  an 
indebtedness  of  Witherford.  It  was  never  intended  that 
Witherford  should  be  a  debtor  to  plaintiffs.  Defendants 
recognized  themselves  as  debtors,  and  expected  to  pay  that  in- 
debtedness when  drawn  upon  for  the  amount  of  it.  That 
seems  to  be  clear  by  their  accepting  drafts  when  made  by 
Witherford. 

Upon  the  whole  case,  I  think  that  defendants  are  liable. 

Judgment  for  plaintiffs  for  $650.33,  with  interest  and 
costs. 


Cartvvright,  Master.  January  16th,  1906. 

chambers. 

WRIGHT  V.  ROSS. 

Venue — Change — Provisions  of  Contract  as  to  Place  of  Trial 
— Consiruction. 

Motion   by  defendants  to  change  the    venue    from   St. 
Thomas  to  St.  Catharines. 


70  THt:  ONTARIO  WEEKLY  REPORTER. 

The  statement  of  claim  alleged  that  plaintiffs  entered 
into  an  agreement  in  writing  with  defendants,  dated  22nd 
June,  1905,  to  buy  certain  machinery,  for  which  they  gave 
7  promissory  notes  and  a  chattel  mortgage;  that  the  ma- 
chinery was  furnished  a  month  later  than  the  contract  pro- 
vided ;  and  that  when  furnished  it  was  entirely  useless.  The 
claim  was  to  have  the  agreement,  notes,  and  chattel  mortgage 
delivered  up  and^cancelled.  Defendants'  head  office  was  situ- 
ated at  St.  Catharines. 

A.  C.  McMaster,  for  defendants 

B.  U.  McPherson,  for  plaintiffs. 

The  Master  : — The  agreement  in  question  is  under  setl, 
and  contains  the  following  provision :  "  In  case  any  litiga- 
tion in  any  court  shall  arise  out  of  this  transaction,  or  on  any 
of  the  securities  relating  thereto,  it  is  agreed  that  the  trial 
shall  take  place  in  the  county  where  the  head  office  of  the 
company  (defendants)  is  located,  or  elsewhere  as  may  be 
determined  by  the  company.'^     .    .     . 

It  is  argued  that  these  words  do  not  apply,  because  this 
action  is  not  based  on  the  agreement,  but  on  the  assertion  that 
no  agreement  was  ever  entered  into  binding  upon  plaintiffs, 
who  are  therefore  entitled  to  ask  for  rescission. 

To  this  view  I  am  unable  to  accede.  The  action  here  must 
be  said  "to  arise  out  of  this  transaction,^'  for  the  whole  of 
the  facts  leading  up  to  it  must  be  gone  into  at  the  trial. 

Unless  plaintiffs  were  asking  cancellation  on  the  ground 
of  never  having  signed  the  agreement,  or  of  their  signature 
having  been  obtained  in  some  way  by  fraud  or  under  duress, 
Ac,  I  think  the  clause  would  govern,  and  oblige  the  venue  to 
be  laid  at  St.  Catharines.     .     .     . 

[Reference  to  Greer  v.  Sawyer-Massey  Co.,  6  0.  W.  R. 
694;  Goodison  v.  Thresher,  ib.  20;  and  Printing  Co.  v. 
Sampson,  L.  R.  19  Eq.  at  p.  495.] 

There  is  no  allegation  here  of  any  other  reason  for  the 
action  than  the  failure  of  the  machinery  to  satisfy  plaintiffs, 
and  they  must  be  held  to  their  solemn  covenant. 

The  order  will  issue  as  asked.     Costs  in  the  cause.  .  .  . 
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January  16th,  1906. 
divisional  court. 

BUCK  V.  CANADIAN  PACIFIC  R.  W.  CO. 

Railway — Injury  to  Passenger — Negligence — lyivitation  to 
Alight — Calling  out  Name  of  Station — Findings  of  Jury 
—New  Trial 

Motion  by  defendants  to  set  aside  verdict  and  judgment 
for  plaintiff  for  $500  damages  and  costs  in  an  action  for 
negligence  resulting  in  injuries  to  plaintiff,  tried  before 
Britton,  J.,  and  a  jury  at  Milton,  and  to  dismiss  the  action 
or  for  a  new  trial. 

Plaintiff,  a  young  woman  of  23,  was  a  passenger  in  a 
train  of  defendants  from  Guelph  Junction  to  Milton.  When 
the  train  left  Guelph  Junction,  a  brakesman  called  out  that 
Milton  was  the  next  station,  and  when  the  train  stopped  or 
slowed  up  at  the  Grand  Trunk  diamond,  before  reaching 
Milton,  plaintiff,  thinking  Milton  had  been  reached,  went  out 
on  the  car  platform,  and,  the  vestibule  door  being  open,  and 
the  train  giving  a  jolt,  the  plaintiff  was  thrown  from  the  plat- 
form to  the  ground  and  injured.  It  was  shewn  that  plaintiff 
knew  that  the  practice  was  to  call  out  "  Milton''  again  before 
reaching  that  station,  and  it  had  not  been  called  out  when 
plaintiff  went  on  the  platform.  The  following  were  the 
questions  put  to  the  jury,  with  their  answers:  (1)  Were  de- 
fendants guilty  of  any  n^ligence  in  respect  to  plaintiff  as  a 
passenger  on  train  No.  6  on  the  evening  of  12th  September, 
1904?  Yes.  (2)  If  so,  what  was  that  negligence?  For  not 
have  the  door  of  the  vestibule  properly  closed.  (3)  Was 
the  negligence,  if  you  find  any,  the  cause  of  the  accident  to 
plaintiff?  Yes.  (4)  Did  the  train  on  the  occasion  in  ques- 
tion come  to  a  stop  at  or  near  the  distant  semaphore  in  ap- 
proaching Milton,  or  at  any  point  after  leaving  Guelph  Junc- 
tion and  before  the  accident  happened?  We  believe  the  train 
did  stop.  (5)  Could  plaintiff,  by  the  exercise  of  reasonable 
care,  have  avoided  the  accident  to  her?  Believing  as  we  do 
that  she  was  jolted  off  car,  had  no  time  to  exercise  care. 

Shirley  Denison,  for  defendants. 

W.  E.  Middleton  and  W.  I.  Dick,  Milton,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Street,  J., 
Mabee,  J.)  was  delivered  by 

Boyd,  C.  : — The  jury  have  found  that  plaintiff  was 
injured   by  the    negligence    of    defendants,   and    that    the 
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door  of  the  vestibule  was  not  properly  closed.  This  may 
be  connected  with  the  other  finding,  that  when  on  the 
steps  at  the  opened  door  of  the  vestibule  plaintiff  was 
jolted  from  the  car  by  its  starting  after  the  stop.  But 
there  is  a  link  wanting  to  shew  that  plaintiff  was  properly  at 
the  door  of  the  car.  Tin's  might  be,  if  what  occurred  amount- 
ed to  an  invitation  to  alight;  and  there  is  evidence  to  war- 
rant such  a  finding;  but  the  jury  have  not  so  expressly  found; 
and  this  creates  surh  an  uncertainty  as  to  leave  the  action 
really  undetermined.  All  that  can  be  done  is  to  direct  a  new 
trial,  with  costs  to  the  ultimately  successful  party.  The  ves- 
tibule question  is  raised  in  the  record,  and  plaintiff  may 
amend  by  making  a  more  explicit  statement  if  so  advised. 


January  KJth,  1906. 
divisional  court. 

COPKLAND-CHATTERSON   CO.   v.    BUSINESS    SYS- 
TEMS,  LIMITED. 

Pleading — Slatetnenl  of  Claim — Joinder  of  Cau^ses  of  Action 
— Inlrodticlory  Statements — Libel — Special  Damage — In- 
fringemenj  of  Several  Patents  for  Invention — Company — 
Wrongs  hefore  Incorporation — Trial — Separation  of  Issuer. 

Appeal  by  defendants  from  order  of  Teetzel,  J.,  ante  42, 
upon  tipjioal  and  cross-appeal  from  an  order  of  the  Master  in 
Chambers,  0  0.  W.  E.  555.  The  order  appealed  against 
directed  that  a  separate  record  be  made  up  and  a  separ- 
ate trial  had  of  plaintiffs'  claim  for  infringement  of  cer- 
tain patents  of  invention,  but  leaving  the  other  claims  in- 
the  action  to  be  tried  together,  viz.,  claims  for  libel,  conspir- 
acy, etc. 

G.  H.  Kilmer,  for  defendants,  contended  that  there  should 
be  a  further  separation  of  the  issues,  or  that  some  of  the 
claims  should  be  excluded. 

AV.  E.  Raney,  for  plaintiffs,  contra. 

The  Court  (Boyd,  C,  Street,  J.,  Mabee,  J.),  ordered 
that  the'appeal  should  be  dismissed,  upon  plaintiffs  undertak- 
ing to  abandon  the  personal  libel  claims. 
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Cartvvright,  Master.  January  19th,  1906. 

chambers. 
ROYAL  ELECTEIC  CO.  v.  HAMILTON  CATARACT  CO. 

Ymuf — ( 'hange — Companies  —  Place  of  Residence  —  Place 
where  Cause  of  Action  Arose — Preponderance  of  Con- 
ten  ien  ce —  W  iineases. 

Motion  by  defendants  to  change  the  venue  from  Toronto 
to  Hamilton. 

W.  E.  Middleton,  for  defendants. 

Brit  ton  Osier,  for  plaintiffs. 

The  Master: — From  the  statement  of  claim  it  appears 
that  '*  the  plaintiffs  are  duly  incorporated  companies  doing 
business  throughout  the  Dominion  of  Canada,  and  having 
their  head  office  at  Montreal,  and  the  defendants  are  duly  in- 
corfxcrated  companies  having  their  head  office  at  the  city  of 
Hamilton." 

The  action  is  on  2  agreements  made  8  and  6. years  ago  for 
the  purchase  of  certain  machinery  from  plaintiffs..  This 
was  delivered  at  Hamilton  to  defendants,  who  did  not  find 
it  satisfactory.  After  many  fruitless  attempts  at  settlement, 
this  action  was  begun  on  4th  May,  1903. 

The  statement  of  defence  alleges  that  plaintiffs  did  not 
perform  their  contract  (among  other  defences) ;  and  de- 
fendants counterclaim  for  $100,000  damages  resulting  from 
such  failures  on  the  part  of  plaintiffs,  and  for  loss  occasioned 
to  defendants  by  their  consequent  inability  to  perform  their 
contracts  with  their  customers.     .     .     . 

The  cause  of  action  seems  to  have  arisen  at  Hamilton. 
It  is  tiiere  that  defendants  reside,  so  far  as  companies  can 
be  said  to  have  a  residence,  while  plaintiffs  in  the  same  way 
reside  in  the  province  of  Quebec.  On  this  ground,  as  well  as 
on  that  of  preponderance  of  convenience,  in  view  of  the  alle-- 
gations  in  the  counterclaim  as  well  as  in  the  statement  of  de- 
fence and  the  claim,  the  defendants  argue  that  the  motion 
should  succeed,  relying  on  .  .  .  Saskatchewan  Land  and 
Homestead  Co.  v.  Le^dley,  9  0.  L.  R.  at  p.  561,  5  0.  W.  R. 
449.     ... 

In  the  present  case  the  difference  between  Toronto  and 
Hamilton  is  not  on  its  face,  in  any  serious  sense,  of  import- 
ance to  plaintiffs,  while  it  would  appear  from  Mr.  Hawkins's 
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affidavit  that  it  will  be  a  cause  of  great  inconvenience  to  de- 
fendants to  be  brought  from  Hamilton  here,  as  their  officers 
and  servants  would  be  necessary  witnesses.  This  might  re- 
sult in  serious  public  inconvenience,  and  even  danger.  Any 
argument  against  the  motion  founded  on  delay  is  met  by  the 
fact  of  negotiations  for  settlement  .  .  .  And,  as  the 
Hamilton  assizes  commence  on  5th  March,  there  is  no  objec- 
tion on  the  score  of  delay  of  the  trial.  This  is  especially  so 
when  the  action  has  hitherto  proceeded  in  such  a  leisurely 
way. 

In  all  the  circumstances,  I  think  defendants  are  entitled 
to  have  the  trial  at  Hamilton.  This  I  take  to  be  the  eflEect  of 
the  Leadley  ca?o  (supra),  as  applied  to  the  facts  of  this  case, 
set  out  in  Mr.  Hawkins's  affidavit  filed  in  support  of  this 
motion,  and  not  controverted  in  its  statements  as  to  witnesses. 

The  costs  as  usual  will  be  in  the  cause. 

The  greater  advantage  of  a  trial  out  of  Toronto  as  to  de- 
lay and  inconvenience  is  very  forcibly  set  out  by  Meredith, 
J.,  in  the  Ijeadley  case,  at  pp.  558  and  559  of  9  0.  L.  R. 


Mabee,  J.  January  19th,  1906. 

CHAMBERS. 

Re  HUNTKR,  MOORE  v.  HUNTER. 

Administration  Order — Summary  Applicatiofh — Staius  of  Ap- 
plicant— Assignee  for  Creditors  of  Person  Interested  under 
Will — Issue  a^  to  Lease  Made  by  Executors — Direction  to 
Bring  Action. 

Application  by  Francis  D.  Moore,  assignee  for  the  bene- 
fit of  creditors  of  Garner  Hunter  the  younger,  for  an  adminis- 
tration order. 

W.  R.  Smyth,  for  the  applicant. 
C.  A.  Moss,  for  the  executors. 

Mabee,  J.: — Counsel  for  the  applicant,  the  assignee  for 
the  benefit  of  creditors  of  Gamer  Hunter  the  younger,  alleged 
that  one  of  the  principal  objects  he  had  in  view  in  obtaining 
an  administration  order  was  to  attack  the  lease  of  the  prop- 
erty given  by  the  executors  Hunter  and  Garlick  to  the  execu- 
tor Hunter  in  September  last,  for  a  term  of  10  years.  I 
suppose  the  applicant,  as  the  general  assignee  under  the 
statute,  has  the  same  status  upon  this  application  as  the 
assignor  would  have  had  if  the  motion  was  made  by  him,  but 
I  am  of  opinion  that  this  is  not  a  case  for  administration  upon 
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a  summary  application,  and  the  questions  arising  can  only  be 
properly  determined  in  an  action.  The  assignee  may  have 
leave  (if  necessary)  to  bring  an  action  for  administration, 
a>  well  as  for  such  special  relief  as  he  may  be  advised  to 
claim.  This  motion  was  a  proper  step  for  him  to  take,  and 
the  costs  of  it  may  be  costs  in  the  action,  and,  if  none  is 
brought  within  30  days,  the  motion  will  be  refused  without 
costs. 


Anglin,  J.  January  19th,  1906. 

WEEKLY  COURT. 

EDDY  V.  BOOTH. 

Parties — Acliofi  for  Injunction — Interference  with  Supply  of 
Water — Navigable  Stream — Conflicting  Leases  from  Dom- 
inion and  Provincial  Oovemments —Attomeys-Oeneral — 
Necessity  for  Consents — Scope  of  Action. 

Motion  by  defendants  to  stay  or  dismiss  the  action  for 
failure  of  plaintiffs  to  bring  in  the  Attorney-General  for  Can- 
ada and  the  Attorneys-General  for  Quebec  and  Ontario  as 
parties,  pursuant  to  an  alleged  order  or  direction  of  Boyd, 
C,  and  on  the  ground  that  without  these  parties  the  action 
should  not  be  allowed  to  procefed. 

The  action  was  brought  to  restrain  the  defendants  from 
prosecuting  certain  works  upon  the  Ottawa  river,  which,  as 
plaintiffs  alleged,  would  unduly  interfere  with  and  lessen 
the  supply  of  water  to  which  they  claimed  to  be  entitled  as 
lessees  of  certain  water  lots  from  the  government  of  the 
province  of  Quebec.  Defendants  claimed  the  right,  as  lessees 
of  the  government  of  the  Dominion  of  Canada,  and  acting 
with  the  sanction  and  approval  of  such  government,  to  pro- 
ceed with  the  undertakings  to  which  plaintiffs  took  excep- 
tion. 

G.  F.  Shepley'  K.C.,  and  A.  B.  Aylesworth,  K.C.,  for 
defendants. 

I.  P.  Hellmuth,  K.C,  and  W.  Nesbitt,  K.C.,  for  plaintiffs. 

Anglin,  J.: — The  action  came  on  for  trial  before  th*; 
Chancellor  at  Ottawa  in  December.  He  then  expressed  the 
view  that  it  would  not  be  possible  to  do  complete  justice 
or  finally  to  dispose  of  the  rights  of  all  parties  interested 
unless  the  Attoniey-General  for  Canada  were  made  a  party 
to  the  litigation.  He  is  also  reported  to  have  stated  that 
"if  the  Crown  (Dominion)  and  the  provinces  refuse  to  be- 
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come  parties^  that  is  a  ground  which  may  justify  another 
course." 

I  have  seen  the  Chancellor,  and  he  tells  me  that  it  was 
his  intention  merely  to  refuse  to  permit  the  trial  to  proceed 
until  plaintiffs  should  have  taken  such  steps  as  were  open 
to  them  to  bring  in  the  Dominion  and  the  two  provinces  as 
parties.  He  did  not  determine  nor  intend  to  determine  that, 
if  plaintiffs  should  be  unable  to  procure  the  addition  of  these 
parties  to  the  record,  their  action  might  be  perpetually  stayed 
or  dismissed.  He  intended,  in  that  event,  to  leave  it  to  the 
Judge  before  whom  the  action  should  be  brought  to  trial  to 
decide  what  course  to  pursue. 

Meantime  plaintiffs  have  applied  to  the  Minister  of  Jus- 
tice for  his  consent  to  add  him  as  a  party  defendant  repre- 
senting the  Crown  in  right  of  the  Dominion.  The  letter  of 
the  Deputy-Minister  in  reply  cannot^  without  hypercriticism, 
be  deemed  aught  else  than  a  refusal  to  give  such  consent. 
Without  his  consent,  the  Court  will  not  make  an  order  adding 
the  Attorney-General  as  a  party;  and,  whatever  might  be 
the  effect  of  such  an  order  if  made  in  invitum,  plaintiffs  cer- 
tainly cannot  without  it  bring  the  Attorney-General  in. 

There  is  said  to  be  a  statutory  obstacle  which  would  pre- 
vent the  Attorney-General  for  Quebec  giving  any  consent  to 
the  addition  of  his  name  as  a  defendant. 

The  Attorney-General  for  Ontario  has  intimated  that  he, 
too,  would  refuse  to  consent  to  be  added  as  representing 
the  Crown  in  right  of  the  province  of  Ontario.  But,  unless 
the  Attorney-General  for  Canada  should  be  made  a  party, 
there  would  be  little,  if  anything,  gained  by  having  the  pro- 
vinces of  Ontario  and  Quebec  represented,  and  they,  too,  may 
not  be  added  unless  with  their  consent. 

It  is  quite  obvious  that  with  the  Crown  in  right  of  the 
Dominion  and  the  Crown  in  right  of  the  provinces  not  before 
the  Court,  the  determination  of  several  issues  raised  upon  the 
record  will  be  as  difficult  as  it  may  be  embarrassing  and  deli- 
cate, and  that  it  will  be,  at  all  events  directly,  of  little  ad- 
vantage to  the  parties.  But  the  latter  risk  plaintiffs  express 
their  readiness  to  take. 

If,  as  plaintiffs  allege,  defendants  are,  within  the  province, 
invading  plaintiffs'  rights,  and  are,  to  plaintiffs'  disadvantage, 
diverting  a  portion  of  the  natural  flow  of  the  waters  of  the 
river  Ottawa,  I  do  not  think  that  such  redress  as  this  Court 
can  give  should  bo  denied  them,  because  in  ascertaining 
whether  plaintiffs  are  entitled  to  the  relief  they  seek  as  against 
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the  present  defendants^  it  may  become  necessary  to  inquire 
into  and  to  pass  upon  the  title,  the  rights,  and  the  interests 
of  persons  who  refuse  a  consent  without  which  plaintiffs  are 
unable  to  bring  them  before  the  .Court. 

Having  regard  to  the  provisions  of  Rules  206  (1)  and  202, 
the  trial  of  this  action  should,  in  my  opinion,  be  allowed 
to  proceed. 

This  motion  being  in  reality  part  of  the  trial,  the  costs 
will  be  costs  in  the  cause. 


January  19th,  1906. 

DIVieiON-AL  COURT. 

CONXELL  V.  ONTARIO  LANTERN  AND  LAMP  CO. 

Master  and  Servant — Injury  to  Servant — Negligence — D'efec- 
iive  Condition  of  Machine — Findings  of  Jury, 

Motion  by  defendants  to  set  aside  verdict  and  judgment 
for  plaintiff  for  $1,000  and  costs  in  an  action  for  damages 
for  negligence,  tried  before  Meredith,  J.,  and  a  jury  at 
Hamilton,  and  to  dismiss  the  action  or  for  a  new  trial. 

Plaintiff  was  a  workman  in  the  service  of  defendants  in 
their  factory  at  Hamilton.  He  was  injured  while  at  work 
upon  a  punching  machine,  which  came  down  and  cut  off  three 
of  his  fingers.  The  negligence  charged  was  that  the  machine 
was  in  a  defective  state,  "  repeating "  or  coming  down  with- 
out the  operation  of  the  treadle  used  for  bringing  it  down. 
The  jury  found  that  there  was  a  bad  nut  and  a  loose  spring. 
The  action  was  brought  under  the  Workmen's  Compensation 
for  Injuries  Act. 

E.  E.  A.  DuVernet,  for  defendants,  contended  that  there 
was  no  evidence  of  negligence  to  go  to  the  jury,  or,  if  there 
was,  that  the  verdict  was  against  the  weight  of  the  evidence. 

P.  D.  Crerar,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Clute,  J.,  Ma- 
bee,  J.),  was  delivered  by 

Boyd,  C.  : — Having  read  all  the  evidence,  it  appears  to  me 
that  the  jury  could  well  have  found  as  they  did,  and  that  no 
good  reason  is  shewn  for  our  interference.  It  is  proved  that 
the  machine  in  question  was  in  a  defective  condition,  evid- 
enced by  its  repeating  motion  at  unexpected  times  when  no 
pressure  was  put  on  the  treadle.  Defendants'  own  witnesses 
prove  that  the  machine,  which  was  a  very  old  one  and  lon'^ 
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in  use  in  the  shop,  and  the  only  one  of  its  kind,  had  a  habit 
of  repeating  when  the  tension  was  too  looee.  The  super- 
intendent says  the  report  to  him  was  that  it  did  not  repeat 
of  late  years.  But  the  witnesses  for  plaintiff  say  that  the  bad 
habit  of  repeating  continued  down  to  the  time  of  the  acci- 
dent. Brydges  and  Bums  reported  the  defect  to  the  fore- 
man Langley,  whose  duty  it  was  to  jrepair,  and  so  did  plain- 
tiff, and  Langley  is  not  called  to  displace  this  damaging 
evidence.  There  is  no  proof  that  any  sufficient  measures 
were  taken  to  remedy  this  bad  habit,  and  all  the  evidence  on 
both  sides  agrees  that  the  cause  of  this  unexpected  repeating 
was  the  weakness  of  the  spring,  which  might  be  either  because 
it  was  too  short,  or  because  of  the  loosening  of  the  nut  from 
the  jar  of  operating.    Motion  dismissed  with  costs. 


Brittox.  J.  January  20th,  190C. 

TRIAL. 

O'SULLIVAN  V.  DONOVAN. 

Compantf — Shares — Issue  of  Certificate — Payment  by  Promis- 
sory Note — Estoppel — Action  to  Cancel  Shares — Status  of 
Shareholder  as  Plaintiff — By-law  of  Directors — Acquies- 
cence by  Plaintiff. 

Action  by  a  shareholder  in  the  Pure  Colour  Company 
Limited  (one  of  the  defendants)  brought  to  have  it  declared 
that  30  shares  of  the  stock  of  the  company  for  which  a  cer- 
tificate (as  for  fully  paid  up  shares)  was  issued  to  defendant 
Donovan,  were  not  in  fact  fully  paid  up,  and  for  the  delivery 
up  and  cancellation  of  the  shares  and  certificate,  and  for  in- 
demnity by  defendant  Donovan  to  defendants  the  Pure  Col- 
our Co.  against  liability  as  the  indorser  of  a  promissory  note 
given  by  Donovan  for  the  price  of  the  shares,  which  note  had 
been  discounted  and  was  held  by  the  Bank  of  Hamilton  at 
the  time  of  the  commencement  of  the  action. 

G.  Lynch-Staunton,  K.C.,  for  plaintiff. 

W.  M.  McClemont,  Hamilton,  for  defendants. 

Britton,  J.: — On  31st  January,  1905,  plaintiff  and  de- 
fendant Donovan  were  both  shareholders  and  directors  in  the 
defendant  company.  On  3rd  February,  1905,  plaintiff  sub- 
scribed for  30  shares  ($3,000)  of  additional  stock,  and  on 
the  same  day  defendant  Donovan  subscribed  for  30  shares 
($3,000)  of  additional  stock. 
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At  the  meeting  of  directors  .  .  .  held  on  2l8t  Feb- 
ruary .  .  .  plaintiff  was  present,  and  moved  a  resolution 
authorizing  tlio  acceptance  of  Donovan's  application  for  theso 
30  shares. 

Defendant  Donovan  applied  for  and  obtained  certificates 
for  these  30  shares  ...  27  on  5th  April  and  3  on  3rd 
May.  .  .  .  The  note  given  by  defendant  Donovan  was 
not  given  until  25th  April.  ...  He  had  from  5th  to 
25th  April  a  certificate  for  27  shares  from  the  company  with 
only  $300  paid  upon  them.  The  note  for  $2,700,  being  tho 
balance  of  the  $3,000,  was  given  payable  6  months  after  date, 
and  so  became  due  on  28th  October,  1905. 

On  19th  October  plaintiff's  solicitors  wrote  to  each  of 
the  defendants  asking  that  the  money  be  paid  or  that  the 
^tock  be  cancelled,  and  also  asked  the  company  to  call  a 
meeting  of  tiie  directors  to  cancel  this  stock.  Plaintiff  knew 
the  note  had  been  given,  and  presumably  knew  the  date  of 
maturity  .  .  .  ,  and  could  easily  have  ascertained,  if 
he  did  not  know,  that  the  bank  held  Donovan's  certificate  for 
shares  as  collateral  security  for  payment  of  the  note. 

Defendants'  solicitor  on  20th  October  replied  to  the  let- 
ters that  the  president  of  the  company  was  in  the  North-West, 
and  would  be  there  for  a  month.  They  called  attention  to 
the  fact  that  plaintiff  himself  was  the  holder  of  a  certificate 
or  certificates  for  unpaid  stock,  and  they  asked  for  a  delay  of 
proceedings  until  the  return  of  the  president,  promising  an 
early  consideration  of  all  matters  in  which  plaintiff  was  in- 
terested. .  .  .  Plaintiff  declined  to  delay,  and  the  writ 
in  this  action  was  issued  on  23rd  October.  The  note  given 
for  the  balance  on  these  shares  was  paid  on  3rd  November, 
and  on  that  day  defendants'  solicitors  wrote  to  plaintiff's  soli- 
citors notifying  them  of  the  payment  of  the  note,  and  asking 
for  a  discontinuance  of  the  action.  Defendants  did  not  offer 
to  pay  costs.  To  this  letter,  so  far  as  appears,  plaintiff's 
solicitors  did  not  reply.  They  certainly  did  not  offer  to  dis- 
continue upon  payment  of  costs.  The  parties  preferred  to 
stand  on  their  strict  legal  rights,  and  on  6th  November  the 
(statement  of  claim  was  filed.  Upon  the  trial  counsel  for 
plaintiff  conceded  that,  these  shares  having  been  fully  paid 
by  the  payment  of  the  note,  nothing  was  then  involved  in 
this  action  but  costs. 

Was  plaintiff  in  a  position  to  maintain  this  action  ?  He 
applied  for  and  obtained  certificates  for  70  shares  on  11th 
March.     ...     He  says  it  was  a  transaction  not  with  the 
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company,  but  between  him  and  E.  B.  Clarkson  personally.  It 
appears  as  a  transaction  between  him  and  the  company,  and 
must  be  so  considered. 

On  21st  February,  in  addition  to  accepting  Donovan's 
application  for  30  shares — and  I  think  that  acceptance  must 
be  considered  as  a  formal  allotment  of  the  stock  to  him — 
there  was  passed  by  the  meeting  by-law  No.  43  ...  . 
with  the  intention  of  creating  upon  all  the  shares  allotted  to 
any  member,  a  lien  for  any  debts,  liabilities,  and  engage- 
ments of  the  shareholder  to  the  company.  Whether  this  by- 
law would  be  effective  or  not  in  creating  a  Hen  upon  shares 
transferred  to  an  innocent  purchaser  for  value,  is  a  question 
that  need  not  concern  me  now.  I  think  it  was  binding  upon 
plaintiff,  who  was  at  the  meeting  and  took  part  in  favour 
of  the  by-law,  and  upon  defendant  Donovan,  in  reference 
to  the  shares  they  held  and  while  they  held  them.  The  certi- 
ficate of  Donovan  was  retained  by  the  company  and  handed 
to  the  Bank  of  Hamilton  as  security  for  the  payment  of 
the  note  given  for  the  shares. 

Under  these  circumstances,  I  think  plaintiff  could  not, 
even  if  assuming  to  sue  on  behalf  of  ail  the  other  share- 
holders, maintain  this  action. 

Then  the  suit  ought  not  to  be  permitted  by  an  individual 
shareholder  if  he  had  the  means  of  procuring  redress  by  tha 
corporation  itself,  by  a  suit  by  the  corporation,  if  suit  neces- 
sary or  otherwise,  if  any  wrong  done.  Here  no  difficulty 
is  shewn — no  reasonable  time,  after  notice  by  plaintiff,  was 
given  to  defendant  company  to  act. 

This  is  not  a  case  of  issue  of  stock  at  a  discount.  It  was 
issued  at  par,  and  the  question  is,  simply,  whether,  after  the 
note  was  given,  and  before  payment  of  the  note,  it  could  be 
called  paid  up  stock.  In  the  absence  of  fraud,  and  where 
the  certificate  is  held  by  the  company  as  security  for  the 
negotiable  note  which  was  accepted  for  the  stock,  I  am  of 
opinion  that  there  was  no  illegality  in  the  mere  issue  of  the 
certificate  for  paid  up  shares  under  the  circumstances  shewn. 

In  case  of  non-payment  of  the  note,  if  it  remained  unpaid 
in  the  hands  of  the  company,  defendant  Donovan's  liability 
would  remain  to  the  creditors  of  the  company.  The  certi- 
ficate, in  such  circumstances,  would  not  be  an  estoppel  to  the 
creditors  if  Donovan  did  not  in  fact  pay  the  note  and  if  the 
note  was  in  the  hands  of  the  company. 

I  am  of  opinion  that  plaintiff  was  not  in  a  position  to  sue, 
and  the  action  should  be  dismissed  with  costs. 
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Railway — Fire  from  Engine — Negligence  —  Sparl'-arr osier — 
Neglect  to  Adopt  Latest  Safety  Devices — Conflict  of  Ex- 
pert Evidence — Question  for  Jury. 

This  case  was  before  the  Court  of  Appeal  on  a  former  oc- 
casion^ on  appeal  from  the  judgment  at  the  first  trial,  1  0.  L. 
R.  1-15.  A  new  trial  was  then  ordered,  which  took  place  be- 
fore Meredith,  C.J.,  and  a  jury.  Upon  the  answers  of  the 
latter  to  the  questions  submitted  to  them  judgment  was  di- 
rected for  plaintiff,  and  defendants  again  appealed. 

I.  P.  Hellrauth,  K.C.,  and  D.  W.  Saunders,  for  appellants. 

Charles  Millar,  for  plaintiff. 

The  judgment  of  the  Court  (Osler.  Maclennax.  Moss, 
and  Lister.  JJ.A.),  was  delivered  by 

Osler,  J.A.  : — The  sole  ground  of  negligence  relied  upon 
at  the  trial  and  on  the  appeal  was,  that  defendants'  engine 
was  fitted  with  the  stack  known  as  the  diamond  stack,  in- 
stead of  with  an  improved  modem  stack,  known  as  the 
straight  stack.  It  was  contended  that  the  former  was  'more 
dangerous  as  a  fire-thipwer  than  the  latter,  and  that  in  May, 
1897,  when  the  fire  occurred  which  destroyed  plaintiff's  pro- 
perty, the  straight  stack  had  come  into  such  general  use.  and 
its  superiority  to  the  diamond  as  a  safeguard  against  danger 
from  fire  had  become  so  generally  recognized,  that  defendant^ 
were  negligent  in  not  having  adopted  it. 

vof,.  vri.  o.w.B.  NO.  3—6 
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The  questions  .<iiliinitte<l  to  the  jun'  and  tlieir  answers 
thereto  are  as  follow?: — 

1.  Was  the  burning  of  the  barn  and  its  contents  caused  by 
fire  wliicli  escaj>ed  from  the  locomotive  of  defendants?  A. 
Yes. 

2.  Was  the  escape  of  the  fire  due  to  negligence  of  defend- 
ants ?     A.  Yes. 

3.  What  was  the  negligence?  A.  In  not  adopting  the  lat- 
est or  modern  improved  smoke-stack. 

4.  What  damages  has  plaintiff  sustained?     A.  $700. 

In  answer  to  the  question  of  the  clerk  as  to  vrhether  they 
have  agreed  uf)on  their  verdict  the  foreman  answers  for  the 
jury  tliat  they  have,  10  to  2. 

His  Lordship:  When  you  say  the  latest  or  modem  im- 
proved smoke-stack,  what  stack  do  you  mean? 

Juror :    The  straight. 

The  only  cjuestion  before  us  is  whether  there  was  evidence 
upon  wliich  the  }\\r\  could  reasonably  have  found  as  they  did 
in  answer  to  the  third  question. 

The  case  was  left  to  them  very  ch^arly  and  fully  by  the 
trial  Judge,  to  whose  charge  no  objection  was  taken  by  either 
party.  As  we  said  in  delivering  judgment  on  the  former 
appeal,  quoting  the  language  of  I^rd  Herschell  in  the  Port 
Glasgow  and  Newark  Sail  Cloth  Co/s  Case  (H.L.),  30  Rettic 
35,  the  railway  company  are  bound  '*  to  exercise  their  statu- 
tory powers  reasonably,  and,  knowing  that  locomotive  engines 
running  along  the  line  are  apt  to  emit  sparks,  are  bound  to 
Use  the  best  practicable  means,  according  to  the  then  state  of 
knowledge,  to  avoid  the  emission  of  sparks  which  may  i)e 
dangerous  to  adjoining  property,  and  if  they  do  not  adopt 
that  reasonable  precaution,  they  are  guilty  of  negligence,  and 
cannot  defend  themselves  by  relying  on  tlieir  statutory 
powers."  I  read  this  passage  again  because  it  seems  to  me 
to  state  concisely,  with  the  necessary-  qualification,  and  with- 
out embarrassing  superlatives,  the  obligation  of  the  company 
with  regard  to  tlie  construction  and  equipment  of  their  loco- 
motives. The  term  "practicable''  is,  of  course,  an  elastic 
one,  bearing  upon  the  rights  of  the  company  in  respix^t  of  the  * 
(efficiency  of  their  engines  on  the  one  hand,  and  their  duty  to 
the  piiblic  on  the  other.  As  Lord  Ashbourne  points  out  in 
IIh'  case  just  cited,  there  is  no  absolute  standard  to  which 
companies  are  bound  to  conform,  and,  per  Tjord  ^faclaren,  in 
the  same  case  in  the  Court  below,  19  Rettie  at  p.  614,  "The 
question  is  one  of  fle<rree  in  wliicli  common  sonse,  rather  than 
legal  experience,  must  be  the  guide.'' 

See  also  National  Telephone  Co.  v.  Raker.  [1803]  ?  Ch. 
IJ^G,  per  Kekewich,  J.,  at  ^j\.  201.  200. 
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It  is  necessary  to  refer  to  the  evidence,  which,  however, 
I  shall  endeavour  to  summarize  as  briefly  as  possible. 

For  plaintiff,  Peter  Clark,  formerly  mechanical  superin- 
tendent on  the  Northern  Railway  and  afterwards  on  the  Grand 
Trunk  Railway,  said  that  the  straiglit  type  of  stack  began  to 
come  into  use  about  1883  or  1884,  and  came  into  general  use 
in  1885.  It  is  the  design  and  type  in  use  on  the  Grand  Trunk, 
Canadian  Pacific,  and  Michigan  Central  railways,  though  the 
diamond  is  still  occasionally  used  on  branch  roads.  The 
principal  object  of  the  change  was  to  lessen  danger  from  Are. 
Of  the  two  the  diamond  is  the  more  dangerous,  and  throws 
much  more  fire  than  the  straight.  It  is  practically  aban- 
doned on  ail  the  roads  the  witness  was  acquainted  with.  In 
cross-oxamination  he  said  that  in  May,  1897,  there  were  still 
many  engines  in  use  with  the  diamond  type  of  stack;  the 
great  majority,  however,  used  the  straight. 

Alexander  A.  Maver,  local  locomotive  foreman  of  the 
Grand  lYunk  at  J-ondon,  29  years  experience.  Has  50  or  GO 
engines  under  his  charge,  of  which  all  the  stacks  are  of  the 
straight  type.  Change  from  the  diamond  began  about  20 
years  ago.  It  was  made  because  the  straight  was  cleaner  as 
r^arded  smoke  and  was  a  better  spark-arrester.  It  threw 
50  per  cent,  less  sparks,  and  in  a  less  dangerous  manner.  He 
considered  straight  the  better  of  the  two  for  both  reasons.  It 
was-  about  5  years  (speaking  in  March,  1901),  since  the 
change  was  completed. 

Frank  ^forse,  superintendent  of  motive  power  of  the 
Grand  Trunk.  Part  of  his  duties  to  select  the  best  type  of 
engine.  There  were  about  1,000  engines  on  the  road.  Both 
kinds  of  stack  were  still  in  actual  use,  but  the  straight  pre- 
dominated, and  tliey  had  built  no  other  for  5  years  past. 
The  straight  was  adopted  because  it  was  considered  more 
efficient,  more  substantial,  and  was  a  better  spark-arrester. 
That  is  the  main  reason.  So  far  as  he  knew,  all  modern 
engines  are  fitted  with  the  straight  stack.  They  still  use  the 
diamond  on  some  of  the  branch  lines,  and  they  are  used  on 
the  main  line  in  Xew  Hampshire,  Vermont,  and  Maine.' 
There  wore  more  in  general  use  in  May,  1897,  than  to-day. 
The  diamond  is  a  reasonably  good  spark  arrester;  the  best 
known  until  the  straight  type  was  introduced.  To  make  the 
change  cost  about  $150  per  engine. 

W.  D.  Robb,  a  master  mechanic  on  the  Grand  Trunk. 
The  diamond  stack  throws  a  much  greater  quantity  of  sparks 
than  the  straight,  probably  three  times  as  much.  That  was 
one  reason  why  the  company  has  adopted  the  latter  iyipe.  It 
i>  th.e  best  spark-arrester  of  the  two  and  throws  fire  in  los^ 
dangerous  manner.  Witness  came  on  the  road  in  1897. 
There  were  then  some  diamond  stacks  on  the  division.   The!=(* 
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have  since  been  changed  to  the  straight  form.  If  asked  to 
advise  a  company  as  to  which  type  to  adopt,  having  regard  to 
prevention  of  danger  from  fire,  he  would  say  the  straight 
stack  undoubtedly. 

For  the  defence:  Michael  J.  Flynn,  master  mechanic  of 
the  Canada  Southern  (sc,  the  defendants).  His  duty  w^as 
to  see  tliat  th^.  engines  were  properly  constructed,  and  in 
proper  condition.  In  the  spring  of  1897  tliey  were  operating 
.  botli  types  of  engines.  In  his  opinion,  from  a  long  experi- 
ence, there  was  very  little  difference  between  the  two  as  re- 
gards danger  from  fire.  After  the  fire  in  question  this  eagine 
was  overhauled,  and  fitted  with  a  straight  stack.  This  was 
ordered  by  a  superior  officer  ''  because  of  the  diamond  being 
j\  nuisance  and  on  account  of  cleanness  " — notliing  said  about 
danger  from  fire.  No  engines  now  in  use  on  the  road  have 
the  diamond  stack.  The  company  began  to  make  the  change 
in  181)5.  The  Xcw  York  Central  use  the  straight,  though, 
no  doubt,  some  of  their  switch  engines  are  still  fitted  with 
the  diamond. 

Samuel  Behan,  general  foreman  of  Canadian  Pacific  at 
Toronto  Junction,  said  that  there  were  diamond  stacks  in 
use  on  the  road  in  May,  1897,  but  the  tendency  now  is  to  the 
straight,  which  is  better  as  regards  cleanliness,  steaming  quali- 
ties, and.  style.  Thought  the  straight  would  throw  more  fire 
than  the  diamond  (i.e.,  in  a  more  dangerous  manner),  but 
had  never  used  an  engine  fitted  with  one. 

John  Hall,  formerly  for  many  years  a  locomotive  fireman 
on  the  Grand  Trunk,  thought  the  diamond  stack  the  safer  of 
tlie  two  as  regards  fire,  because  the  mesh  of  the  wire  on  the 
stack  was  smaller.  The  tendency  liad  been  for  some  years  to 
adopt  the  straight  type. 

Geo.  R.  Joughims,  mechanical  superintendent  on  the  In- 
tercolonial Kail  way  for  the  past  3  years.  This  road  used  some 
engines  fitted  with  the  diamond  stack.  There  was  no  diflfer- 
ence,  in  his  opinion,  between  the  two  tvpes  in  their  value  a?? 
simrk-arre.<ters.  One  was  as  siife  as  the  other.  They  were 
however,  giving  up  the  diamond  for  the  straight,  and  the 
eluuigo  liad  Ihhmi  in  progress  for  some  years  before  he  joined 
tlie  road.  The  latter  was  thought  to  be  the  more  economical 
as  regards  fuel ;  though  there  was  a  difference  of  opinion  as 
to  this. 

In  re-examination  he  said  that  the  diamond  was  used  in 
the  lonu^anvV  yards  and  workshops. 

All  the  witnesses  ap|H*ar  to  concur  in  saying  that  more 
s])nrks  an^  emittiMi  from  the  diamond  stack,  and  escape  there- 
from in  all  direi^tious.  Tliose  who  speak  in  favour  of  it, 
however,  say  that,  as  they  esea]>e  thn^ugh  a  smaller  mesh 
il\an  that  of  the  win^  ust^l  in  the  straight  stack,  thev  are 
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ntvessarily  smaller,  and  there  is  therefore  less  danger  of  fire, 
as  they  are  more  likely  to  be  extinct  when  they  reach  the 
ground.  The  advocates  of  the  straight  stack  shew  that  it  is 
so  constructed  that  the  live  cinders  are  more  burnt  up,  beaten 
down,  and  deadened  than  is  possible  in  the  diamond,  before 
ihey  reach  the  point  of  escape,  and  that  tiiose  that  do  escape, 
though  they  may  be  in  one  respect  larger  than  those  emitted 
by  the  diamond,  are  ejected  from  the  stack  by  force  of  the 
exhaust,  directly  upwards  to  a  great  heigM,  and  thus  are 
more  likely  to  die  before  they  f-all. 

The  trial  Judge  told  the  jury  that  if  they  came  to  tv>) 
conclusion  upon  the  evidence,  that  as  regards  prevention  of 
danger  from  fire,  one  stack  was  as  good  as  the  other,  or  ii 
they  thought  this  was  a  question  upon  which  practical  or 
scientific  people,  with  a  knowledge  of  the  subject,  might 
honestly  differ,  defendants  were  entitled  to  succeed.  If  they 
believed  that  the  real  reason  for  substituting  the  straight 
stack  for  the  diamond  was  that  there  was  less  danger  of  fire 
from  it,  that  might  alter  the  case. 

If  there  was  a  substantial  difference,  a  substantial  lessen- 
ing of  the  danger,  it  was  defendants'  duty  to  have  adopted 
the  l>etter  method,  and  then  the  question  would  be  whether 
they  had  acted  reasonably  in  making  the  change,  or  had  they 
delayed  too  long  a  time  in  doing  so. 

All  the  circimistances  which  could  bear  in  favour  of  de- 
fendants were  very  fully  pointed  out,  and  if  the  jury  had 
fvind  a  verdict  the  other  way  it  would  have  been  impossible 
to  say  that  they  were  wrong.  They  might  well,  as  it  seems 
to  me,  have  adopted  the  view  that  one  engine  had  no  prac- 
tical advantage  over  the  other,  on  the  point  in  question. 

On  the  other  hand,  I  am  clearly  of  opinion  that  the  trial 
Judge  could  not  properly  have  withdrawn  the  case  from  the 
jurv'.  There  was  evidence  of  practical  men  that  the  straight 
stack  was  the  better  stack  of  the  two  for  preventing  the  emis- 
sion of  sparks  likely  to  be  dangerous  to  property  adjoining 
the  line  of  way,  and  that  this  was  one  of  the  reasons,  if  not 
the  main  reason,  why  it  had  been  substituted  for  the  other. 
Defendants'  witnesses,  while  admitting  the  superiority  of  the 
straight  stack  to  the  diamond,  in  the  matter  of  cleanliness, 
and  Derhaps  economy,  would  not  concede  that  safety  was  one 
of  the  elements  which  influenced  its  general  adoption  by  rail- 
way companies,  asserting  that  as  a  spark  arrester  the  diamond 
was  quite  as  eflicient  as  the  straight.  These  two  questions  of 
fact,  viz.,  whether  the  straight  was  inferior  in  point  of  safety 
to  the  diamond,  and  whether  that  w^s  the  reason  or  one  of 
the  reasons  which  had  induced  the  companies  to  substitute 
it  for  the  latter,  were  for  the  jury  to  decide,  upon  the  opposing 
testimony,  and  if  plaintiff's  contention  prevailed  with  them, 
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they  were  justified  in  finding  on  the  evidence  that  a  reason- 
able time  had  elapsed  for  making  the  change  and  abandoning 
the  use  of  the  diamond  stack  over  the  whole  system. 

I  agree  that  negligence  in  not  adopting  a  new  style  of 
engine  or  stack,  ought  not  to  be  so  easily  inferred  as  in  a 
case  of  mere  non-repair.  For  a  long  time  it  must  be  a  matter 
of  observation  and  experiment,  and  experience  alone  can  de- 
cide whether  a  new  metliod  or  device  is  an  improvement  upon 
the  old.  And  if  it  is,  a  reasonable  time  must  elapse  before 
it  can  be  taken  into  use,  having  regard  to  the  companjr's  busi- 
ness, and  the  alterations  rendered  necessary  in  the  rolling 
stock.  Nevertheless  once  it  is  recognized  that  the  improve- 
ment, whatever  it  may  be,  is  a  practical  one,  shewn  by  experi- 
ence, as  Kekewich,  J.,  says  in  the  case  above  cited,  to  be  of 
large,  indisputable,  and  permanent  value,  the  time  must 
arrive  sooner  or  later  when  it  may  be  said  that  it  is  negligence 
in  the  company  not  to  adopt  it.  Upon  the  evidence  1  cannot 
say  that  the  jury  were  wrong  in  finding  against  defendants 
on  this  branch  of  the  case. 

I  think  we  can  only  dismiss  the  appeal. 


Cartwrigiit,  Master.  January  22nd,  1906. 

chambers. 

CAMPBELL  V.  CROIL. 

Appeal — Master's  Report — Extension  of  Time — Delay — Ex-^ 
plantation — Grounds  of  Appeal. 

Motion  by  defendant  Croil  for  leave  to  appeal  from  Mas- 
ter's report  of  19th  June,  1905,  which  was  confirmed  by  con- 
sent on  27th  June. 

G.  A.  Stiles,  Cornwall,  for  defendant  Croil. 

E.  C.  Cattanach,  for  defendant  McCullough,  o])posed 
motion. 

W.  E.  Middleton,  for  plaintiff. 

'  The  Master: — After  the  great  lapse  of  time,  a  very 
plain  case  must  be  made  out  before  this  motion  can  succeed. 

This  is  more  especially  the  case  in  view  of  the  great  length 
and  consequent  expense  of  the  litigation. 

In  that  time  the  defendant  Croil  must  necessarily  have 
become  sufficiently  familiar  with  the  course  of  an  appeal  from 
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a  report  to  know  that  such  a  matter  would  not  lie  dormant 
from  let  September  to  end  of  December.  He  does  not  ven- 
ture to  say  that  during  all  the  period  since  29t]i  June  he  ever 
made  a  single  inquiry  as  to  the  appeal  which  he  now  says  he 
instructed  Mr.  Gogo  to  make. 

Even  when  the  motion  for  payment  out  of  Court  was  made- 
in  October,  although  he  made  affidavits  in  answer,  no  sugges- 
tion was  made  at  that  time  of  what  is  now  stated  with  a  great 
deal  of  apparent  confidence  and  with  some  circumstantial  de- 
tail. I  have  not  overlooked  Mr.  Stiles's  affidavit  as  to  his 
conversation  with  Croil  in  the  train  on  27th  June.  Xci 
doubt,  all  that  Mr.  Stiles  sa^^s  actuallv  took  place.  But  (ii 
the  other  hand  is  the  fact  that  no  appeal  was  ever  taken,  al- 
though the  time  did  not  elapse  until  about  6th  SepteiT;bor. 
^^^lat  is  even  more  significant  is  that  there  is  no  affidavit  f  mni 
]^Ir.  Gogo  nor  have  any  steps  been  taken  to  have  his  evidence 
on  the  motion.  It  may  therefore  be  assumed  that  he  woiild 
dififer  from  Mr.  Croil  as  to  any  instructions  to  appeal  having 
ever  been  given  by  him. 

It  is  not  denied  that  a  consent  of  some  kind  was  given,  so 
that  the  plaintiff's  share  was  paid  out  to  him  before  the  vaca- 
tion. If  this  consent  was  embodied  in  an  order,  then  under 
Re  Justin,  18  P.  R.  125,  this  motion  could  not  be  heard  until 
leave  had  been  obtained  from  the  Judge  w^ho  made  the  order 
of  confirmation.  This  objection  will  still  be  open  to  plain- 
tiff if  the  defendant  carries  the  matter  further,  and  if  any 
buch  co^.sent  order  was  made,  as  distinct  from  filing  a  con- 
sent with  the  accountant. 

But  on  the  merits,  apart  from  the  foregoing  objection,  if 
it  exists,  the  motion  should  be  dismissed  with  costs,  in  the 
absence  of  any  statement  from  Mr.  Gogo  and  of  the  long  delay 
on  CroiPs  part  before  raising  any  question  of  his  having  in- 
structed an  appeal,  and  of  the  importance  o£  finality  in  litiga- 
tion, unless  very  clear  and  satisfactory  reasons  can  be  given 
for  opening  a  matter  after  judgment  given  more  than  8 
months  ago. 

Britton,  J.  January  22nd.  190G. 

TRIAL. 

DRULARD  V.  WELSH. 

Trespass  to  Land — Boundary — Damages — Costs. 

Action  for  trespass  to  land  and  for  a  declaration  of  bound- 
ary and  for  damages,  etc. 

A.  St.  George  Ellis,  Windsor,  for  plaintiff. 

S.  White,  Windsor,  for  defendant. 
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Britton  J.: — Plaintiff  claims  to  be  the  owner  of  that 
part  of  lot  7,  according  to  registered  plan  274,  which  lies  to 
the  west  of  Jeanotte  avenue  and  to  the  north  of  Pitt  street, 
in  the  city  of  Windsor.  The  point  in  dispute  is  whether  de- 
fendant's land  is  bounded  on  the  south  by  an  allowance  for 
lane  or  .  .  .  "  alley-way/'  or  whether  it  continues  south- 
erly to  Pitt  street.  Plaintiff  describes  the  land  he  claims  as 
"  all  the  land  south  of  the  old  alley-way  running  from  ,Jean- 
ette  street  through  to  Pitt  street  and  south  of  said  alley  and 
of  Die  land  of  Catharine  Welsh/'  Plaintiff  complains  that 
defendant  has  recently  trespassed  upon  this  land  and  lias  en- 
closed a  portion  of  it,  and  has  also  enclosed  the  old  lane,  and 
claims  as  against  plaintiff  to  own  the  same. 

The  land  in  quevstion  is  now  easily  and  readily  located 
upon  the  ground.  Plaintiif  has  not  clearly  and  satisfactorily 
proved  that  this  land  is  included  in  any  grant  from  the 
Crown — but  apparently  it  has  been  considered  as  nart  of  the 
"  Jeanelte  "land  and  dealt  with  as  such  since  1S52.    .    .     . 

1  am  not  al)le  to  find  u])on  the  evidence  tliat  the  land  in 
question  is  within  the  limits  of  the  description  in  the  patent 
10  Samuel  Porte,  dated  13th  February,  1874.  On  the  con- 
trary, on  the  pro])er  construction  of  that  ])atent,  1  am  of 
opinion  that  the  southern  limit  of  the  land  described  is  tin? 
nortliern  limit  of  the  lane. 

Plaintiff  is  entitled  as  against  defendant  to  recover  po^;- 
session  of  the  land  claimed,  and  ...  to  a  declaration  de- 
fining the  northern  limit  of  d(»fendant's  land  as  the  southern 
limit  of  the  lane.  Plaintiff  has  not  sustained  any  substantial 
damages  that  can  be  measured.  I  allow  $5  damages.  De- 
fendant should  ])ay  costs,  but  plaintiff  should  not  get  costs  of 
attempting  to  prove  paper  title  from  the  Crown  to  Jeanette, 
ae,  whether  there  be  such  a  paper  title  or  not,  it  has  not  been 
proved  in  this  aetion. 

Counterclaim  dismissed  with  costs. 


January  22nd,  190(5. 
C.A. 

BANKS  v.  SHEDDEN  FOIiW ADDING  CO. 

Negl'ujrnre  —  Injury  to  Child  in  Sireet  of  City  —  Careless 
Driving — Disregard  of  Safety  of  Pedestrians — Evidence 
for  Jury — Findings — liight  of  Child's  Father  to  Up  cover 
for  Medical  and  other  Expenses. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
reversing  judgment  of  nonsuit  of  Falconhkiimii:.  C.J.,  at  the 
trial,  and  directing  judgment  to  be  entered  for  plaintiffs  for 
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the  sums  assessed  bv  the  jury.  IMaintill'  lialph  Banks,  u 
child  of  7  years,  was  on  28tli  April,  1904,  knocked  down  and 
injured  l>y  a  dray  of  defendants  at  tlic  corner  of  King  and 
Mercer  streets,  in  the  city  of  Toronto.  His*  father,  William 
Banks,  joined  with  him  in  the  action.  The  negligence  alleged  " 
was  fast  and  careless  driving  and  disregard  for  the  safety  of 
foot  passengers.  The  jury  awarded  the  boy  $700  and  the 
father  $300. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osleu,  Gaurow, 
Maclaren,  and  Meredith,  JJ.A. 

1'.  E.  A.  DuVernet,  for  defendants. 

1.  F.  Hellmuth,  K.C,  and  E.  C.  Cattanach,  for  plaintiff. 

Garrow,  J.A. : — We  are  all,  I  think,  of  the  opinion  thai 
the  judgment  of  the  Divisional  Court  ought  not  to  be  inter- 
fered with  so  far  as  it  relates  to  the  recovery  by  the  infant 
plaintiff,  but  doubt  is  raised  as  to  the  right  of  tlie  father  to 
recover  for  his  outlay  for  medical  and  other  extra  expense  to 
which  he  was  put  in  caring  for  the  infant  pi aintilT^  after  the 
at^cident,  and  for  which  the  $300  was  apparently  awarded  to 
him  by  the  jury.  And  the  question  is  not  as  to  the  amount 
allowed,  but  extends  to  any  recovery  by  hini  for  such  expenses. 

In  the  statement  of  claim  the  claim  of  the  plaintiff  Wil- 
liam lianks  is  put  thus:  *' The  plaintiff  William  Banks  by 
reason  of  the  injuries  to  the  plaintiff  Balpli  was  put  to  great 
ex|X'n.-e  an<l  was  otherwise  damnified.'' 

Evidence  was  given  by  the  plaintiffs  without  objection  of 
cne  particulars  of  the  expenses  of  the  plaintiff  William  Banks 
and  the  learned  Judge  diret-ted  tJie  jury  also  without  objec- 
tion that  such  expenses  might  be  allowed.. 

The  objection  now  taken  was  apparently  not  raised  in  the 
T)ivisional  Court,  nor  does  it  appear  in  the  reasons  for  the 
appeal  to  this  Court,  but  was  for  the  first  time  taken  in  argu- 
ment iK'fore  us  by  counsel  for  the  annellant.  The  proper 
time  to  have  taken  the  objection  was,  of  course,  when  the  evi 
dence  was  tendered,  or  at  latest  immediately  after  the  charge 
to  the  jury. .  If  that  had  been  done,  it  is  fair  to  assume  that 
if  the  claim  hy  the  plaintiff  William  Banks  had  been  disal- 
Iov,(mI  or  reduced,  the  infant  plaintiff  might  well  have  re- 
covered a  larger  sum.  The  objection  is  therefore  now  too 
late  and  ought  not  to  be  entertained. 

But  is  the  objection  well  founded?  In  my  opinion  it  is 
not. 

The  infant  plaintiff  at  the  time  of  the  injury  was  7  years 
old,  and  re^sided  at  home  with  and  under  the  charge  of  his 
father,  the  plaintiff  William  Banks,  who  was  therefore  obliged 
under  sees.  209  and  210  of  the  Criminal  Code  to  supply  him 
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with  the  necessaries  of  life,  including  medical  attendance: 
see  Bex  v.  Lewis,  6  0.  L.  E.  132,  2  0.  W.  R.  56(>.  And  if  the 
burden  of  that  duty  was  increased  by  the  wrongful  act  of  de- 
fendants or  for  which  they  are  responsible,  I  see  no  valid 
reason  and  1  know  of  no  authority  why  the  father  should  not 
recover  as  damages  the  amount  of  such  increase. 

Tn  Mayne  on  Damages,  (Jth  ed.,  at  p.  113,  it  is  said,  cor- 
rectly in  my  opinion,  to  be  the  law  that  "where  the  wrong 
complained  of  has  involved  the  plaintiff  in  a  legal  liability 
to  pay  money  to  a  third  party,  the  amount  of  his  liability 
may  be  included  in  the  damages  though  not  yet  paid  by  the 
plaintiff.  But  it  is  otherwise  where  the  obligation  though  a 
moral  is  not  a  legal  one.''  And  this  right  to  recover  does  not 
at  all,  in  my  opinion,  depend  upon  the  assumed  relationship 
of  master  and  servant  which  by  law  is  presumed  to  exist  be- 
tween a  father  and  his  infant  child,  but  grows  out  of  the 
statutory  duty  to  maintain  and  the  wrongful  increase  of  the 
burden  of  that  duty  by  the  act  of  the  defendant.  Whether 
the  right  to  recover  could  be  put  solely  upon  the  ground  of 
the  relationship  of  master  and  servant  is  perhaps  open  to 
more  doubt  owing  to  the  youth  of  the  infant  plaintiff  and  the 
absence  of  any  evidence  of  service.  In  Jones  v.  Brown,  1 
Poake  X.  P.  233,  Lord  Kenyon,  C.J.,  is  reported  to  have  said 
in  the  case  of  a  lad  14  or  15  years  of  age,  that  evidence  that 
he  was  employed  in  his  fjuther's  business  was  unnecessary, 
and  that  if  he  lived  in  his  father's  family  and  under  his  pro- 
tection that  was  sufficient  to  maintain  the  action,  which  was 
for  an  assault  on  the  plaintiff's  son  and  servant.  Li  Dixon 
v.  Bell,  1  Starkie  X.  P.  287,  a  similar  action,  although  the 
former  was  in  trespass  and  this  on  the  case,  the  boy  was  10 
years  of  age  and  attending  school.  There  was  apparently  no 
evidence  of  service  nor  even  objection  taken  on  that  ground, 
and  the  action  was  held  maintainable,  and,  bearing  on  the 
other  ground,  that  the  ])laintiff  might  recover  for  a  surgeon's 
bill  paid  by  hiiu  for  attendance  upon  the  son.  In  Hall  v. 
Hollander,  4  B.  &  C.  660,  the  action  was  in  trespass  for  driv- 
ing a  carriage  against  the  plaintiff's  son  and  servant  whereby 
he  was  injured,  and  the  plaintiff  was  deprived  for  a  long 
space  of  time  of  his  services  and  was  forced  to  expend  large 
sums  of  money  in  the  cure  of  his  said  son  and  servant.  The 
son  there  was  only  2  years  and  a  half  old.  And  for  this  rea- 
son the  action  failed,  although  Abbott,  C.J,,  offered  to  leave 
to  the  jury  the  question  whether  the  child  was  capable  of 
performing  sorvicos  to  which  value  could  he  attached,  but 
plaintiff's  counsel  declined  the  offer  and  the  plaintiff  was 
nonsuited.  Bayley,  J.,  in  delivering  judgment  on  the  plain- 
tiff's motion  for  a  new  trial,  says :  "  I  apprehend  that  the 
^'ist  of  the  action  depends  upon  the  capacity  of  the  child  to 
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perform  acts  of  service.  Here  it  is  manifest  that  the  child 
was  incapable  of  performing  any  service.''  And  the  father's 
claim  for  expenses  incurred  was  disallowed  because  they  were 
unnecessarily  incurred;  but  as  bearing  on  the  other  ground  to 
which  1  have  before  referred,  Bayley,  J.,  says:  '' i  am  not 
prepared  to  say  that  he  could  not  have  recovered  upon  a 
declaration  describing  as  the  cause  of  action  the  obligation  of 
the  father  to  incur  that  expense." 

In  Smith's  Master  and  Servant,  5th  ed.,  p.  142,  it  \% 
said :  "  If,  however,  there  is  a  capacity  to  serve,  very  slight 
evidence  is  sufficient  to  support  the  allegation  of  service,  and 
indeed  in  modern  cases  where  there  has  been  a  capacity  to 
serve,  the  tendency  of  the  Courts  has  been  to  infer  service 
from  residence  with  the  parent  without  proof  of  actual  ser- 
vice/^ And  this  so  called  modem  rule  seems  to  me  to  be 
reasonable,  the  capacity  to  serve  giving,  in  my  opinion,  a 
much  more  definite  and  desirable  test  than  acts  of  service 
buch  as  very  young  children  can  or  do  render  to  their  parents, 
which,  when  not  wholly  imaginary  as  acts  of  real  service,  must 
vary  not  according  to  age  merely,  but  according  to  the  capa- 
city of  the  child  and  the  need  of  the  parent.  And  the  ques- 
tion of  capacity,  if  there  was  any  reasonable  evidence,  would, 
of  course,  be  for  the  jury. 

It  was  apparently  thought  upon  the  argument  that  there 
was  something  in  plaintiff's  way  in  the  decision  of  this  Court 
in  Wilson  v.  Boulter,  26  A.  R.  184.  That,  however,  was  the 
case  of  a  mother  suing  for  expenses,  etc.,  to  which  she  had 
been  put  in  nursing  and  caring  for  her  son  aged  17  years, 
after  an  accident  to  him  while  employed  as  a  servant  of  the 
defendants  in  their  factory.  And,  as  it  pointed  out  in  the 
judgment  of  Osier,  J.A.,  there  was  upon  the  facts  no  relation 
of  mistress  and  servant  between  the  plaintiff  and  her  son, 
and  consequently  no  legal  right  arising  from  such  relation  or 
any  obligation  to  incur  the  expenses  which  formed  the  sub- 
ject of  her  claim,  all  circumstances  which  clearly  distinguish 
that  case  from  this. 

In  my  opinion,  for  the  reasons  which  I  have  given,  the 
judgment  of  the  Divisional  Court  should  be  affirmed  and  the 
appeal  dismissed  with  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusions. 

M.EREDITH.  J. A.,  also  gave  reasons  in  writing  for  the  same 
conclusion  as  regards  the  infant  plaintiff,  but  expressed  doubt 
as  to  the  right  of  the  father  to  recover  more  than  nominal 


Moss.  C.J.O.,  and  Maclaren,  J.A.,  agreed  w^ith  the  opin- 
ions of  OsLER  and  Garrow,  JJ.A. 
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HEX  V.  GOODFELLOW. 

Crim inal  Law — Conspiracy — Indictment — JJepricing  Ferson 
of  Necessaries  of  Life  —  Medical  Care  and  Nursing — 
Cau^ng  Death  —  Offence  — ^  Attempt  to  Cure  Illness  by 
I mproper  M  eans — Quash  ing  I n dictment. 

Crown  case  reserved  by  IMacjke.  J.,  on  a  joint  indictment 
of  Sarah  Goodfellow,  Isabella  Grant,  Elizabeth  See,  and  Wil- 
liam Brundrett,  for  unlawfully  conspiring  and  agreeing  to- 
gether and  with  each  other  to  deprive  Wallace  Goodfellow  of 
the  necessaries  of  life,  to  wit,  proper  modicaJ  care  and  nurs- 
ing, whereby  his  death  was  caused,  contrary  to  the  Criminal 
Code.  Upon  this  indictment  the  jury  found  defendants 
guilty  of  conspiracy.  The  questions  reserved  were:  (1) 
whether  the  first  count  of  the  indictment  should  have  been 
quashed  on  the  ground  that  on  its  face  it  disclosed  no  offence 
Known  to  the  law;  (2)  whether  evidence  to  shew  specific 
cures  effected  by  Christian  Science  treatment  was  properly 
rejected;  (3)  whether  the  Judge  should  have  ruled  that  there 
was  no  duty  upon  defendants  to  supply  tlie  deceased  with 
medical  care  and  nursing;  (4)  whether  there  was  evidence  for 
the  jury  that  defendants  were  guilty  of  the  offence  charged 
in  the  first  count;  (5)  whether  the  charge  was  erroneous. 
Upon  the  request  of  the  Crown  a  question  was  also  reserved 
as  to  whether  the  second  count  of  the  indictment  was  pro- 
perly quashed. 

That  count  was  as  follows:  that  defendants  on  4th  Janu- 
ary, 1905,  and  on  other  days  and  times  before  that  date,  at 
the  city  of  Toronto,  did  unlawfully  conspire  and  agree  to- 
gether and  with  each  other  to  effect  the  cure  of  Wallace 
Goodfellow  of  a  then  sickness  endangering  life,  by  unlawful 
and  improper  means,  thereby  causing  the  death  of  the  said 
Wallace  Goodfellow. 

The  case  was  heard  by  Moss.  C.J.O.,  Osler,  Garrow, 
Maclarkn,  Meredith,  JJ.A. 

H.  Cassels,  K.C.,  for  defendants  Goodfellow,  Grant,  and 
See. 

T.  C.  Robinette,  K.C.,  for  defendant  Brundrett. 

J.  E.  Cartwright,  K.C.,  for  the  Crown. 
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OsLKK  J.A. : — I  think  the  first  count  of  the  indictment 
should  have  been  quashed,  it  seems  to  be  a  mere  experiment 
and  not  to  charge  the  defendants  with  a  conspiracy  to  commit 
any  indictable  offence  as  described  therein  known  to  the  law. 
None  of  the  defendants  is  alleged  to  have  occupied  any  posi- 
tion in  relation  to  the  deceased  which  involved  any  legal  duty 
on  the  part  of  them  or  any  of  them  towards  him  which  they 
conspired  to  omit  or  neglect.  It  would  have  been  just  as 
iR^nsible  to  have  indicted  them  for  conspiring  "to  deprive 
him^'  of  a  loaf  of  bread  whereby,  etc.  The  wide  field  over 
which  the  evidence  wandered  well  illustrates  the  vagueness 
and  uncertainty  of  the  charge.  It  is  very  probable,  I  should 
say  from  reading  it,  that  some  of  the  defendants  had  laid 
themselves  open  to  prosecution  under  sec.  209  or  sec.  212  of 
ihe  Criminal  Code,  but  if  the  grand  jury  would  not,  as  we 
are  told,  find  a  bill  under  those  sections,  that  ought  to  have 
been  an  end  of  the  matter  without  putting  forward  a  vague 
charge  of  conspiracy  under  sec.  527  of  the  Code. 

As  to  the  question  reserved  upon  the  second  count  of  the 
indictment,  that  count  was  quashed  before  the  trial  on  the 
first  count  was  proceeded  with,  and  I  have  nothim?  to  say  to 
it.  I  do  not  think  we  should  be  asked  to  solve  questions 
which  have  no  bearing  upon  the  final  disposition  of  the  case. 
The  conviction  must  be  quashed. 

Meredith,  J.A. : — The  first  question  for  consideration  is 
whether  the  accuseds'  motion  to  quash  the  indictment  in  ques- 
tion, on  the  ground  that  it  disclosed  no  indictable  offence, 
ought  or  ought  not  to  have  been  allowed.  There  were  two 
counts,  and  the  motion  was  allowed  as  to  the  second  and  re- 
fused as  to  the  other.  If  both  should  have  been  quashed,  it 
will  be  unnecessary  to  consider  the  other  points  reserved. 

The  general  rule  was  that  every  indictment  ought  to  con- 
tain a  complete  description  of  such  facts  and  circumstances 
a.*  constitute  the  crime,  without  inconsistency  or  repugnancy : 
'fee  Rex  v.  Stevens,  5  East  244;  but  as  to  the  crime  of  con- 
spiracy to  do  an  act  in  itself  unlawful  at  common  law  or  by 
statute,  it  was  not  necessary  to  set  out  the  means  by  which 
it  was  to  be  accomplished :  see  Rex  v.  Gill,  2  B.  &  Aid.  204 ; 
Svdserff  v.  Beginam,  11  Q.  B.  245;  and  Latham  v.  Reginam, 
5  B.  &  S.  635. 

Xow,  by  virtue  of  legislation,  it  is  enough  if  each  count 
contains  "  a  statement  that  the  accused  has  committed  some 
indictable  offence  therein  specified,^'  "  in  the  words  of  the 
enactment  describing  the  offence  or  declaring  the  matter 
charged  to  be  an  indictable  offence,  or  in  any  words  sufficient 
to  give  the  accused  notice  of  the  offence  with  which  he  is 
charged.'^     So   much   detail    of  the  circumstances   is   to  bo 
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stated  as  is  sufficient  to  give  the  accused  reasonable  informa- 
tion as  to  the  act  or  omission  to  be  proved  against  him  and 
to  indentify  the  transaction;  but  tlie  absence  or  insufficiency 
of  the  detail  is  not  to  vitiate  the  count:  see  the  Criminal  Code, 
sec.  Gil.  But  this  legislation  was.  not  enacted  for  the  en- 
couragement of  carelessness,  nor  as  a  reward  for  ambiguous, 
vague,  uncertain,  or  embarrassing  pleadinir:  ac-curacy  and 
certainty  in  all  substantial  things  are  yet  as  necessary  a? 
ever  to  the  accused,  to  the  Court,  and  upon  the  trial  of  or 
plea  of  former  acquittal  or  conviction  in  a  later  prosecution. 

Tender  this  practice  it  is  of  course  not  sufficient  to  allege 
merely  that  the  accused  committed  some  named  crime,  as,  for 
instance,  that  he  committed  murder;  it  is  necessary  that  some 
specific  crime  be  set  out,  for  example,  in  a  case  of  murder, 
that  time,  place,  and  person  should  be  named  or  indicated: 
see  Smith  v.  Moody,  [1903]  1  K.  B.  5G:  and  "Rogina  v. 
Stroulger,  17  Q.  B.  D.  327. 

Judged  even  by  the  relaxed  modern  rule,  one  may  well 
doubt  whether  any  indictment  as  vague  and  otherwise  objec- 
tionable as  that  in  question  ever  passed  muster  in  any  of  the 
higher  Courts  of  criminal  jurisdiction  in  thif*  province. 

It  does  not  comply  with  the  requirements  of  either  rule, 
though  the  facts  are  such  that  it  might  readily  have  been 
brought  within  the  earlier  and  more  stringent  one. 

A  criminal  conspiracy  is  such  an  indefinite  thing,  so  dif- 
ferent from  other  crimes,  that  little  assistance  as  to  the  nature 
of  the  offence  is  afforded  by  the  name  alone.  A  conspiracy  to 
commit  a  crime  can  readily  be  descri])ed,  and  under  the  earlier 
or  the  later  rule  can  be  stated  sufficiently  without  detail :  but 
in  a  case  of  conspiracy  to  do  that  which  is  not  a  crime  or  to 
do  a  wrong  which  is  not  well  known  as  being  the  subject  of 
a  criminal  conspiracy,  the  facts  should  be  set  out  with  such 
particularity  that  it  may  appear  whether  or  not  the  con- 
spiracy charged  is  really  an  indictable  offence.  The  usual 
definition  of  a  criminal  conspiracy  is  in  some  cases  very  little 
if  at  all  more  helpful  than  to  say  that  a  criminal  conspiracy 
is  a  criminal  conspiracy. 

In  this  case  it  is  impossible,  from  the  vagueness  and  in- 
accuracy of  the  language  used  in  each  of  tlie  counts,  to  tell 
jnst  what  the  pleader  meant,  in  some  respects,  if  he  really 
knew.  The  literal  meaning  of  each,  in  so  far  as  it  refers  to 
the  death  of  Wallace  Goodfellow,  is  that  his  deatli  was  caused 
by  the  accused  conspirinsr  and  agreeinjr  together,  which  is 
absurd:  see  Horsman  v.  Eeginam.  IG  U.  C.  E.  543. 

If  it  were  meant  that  the  accused  conspired  to  cause  the 
death,  the  indictment  should  have  been  in  simple  form  for 
conspiracy  to  murder;  but  there  is  nothing  in  the  evidence 
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10  warrant  auy  such  charge,  aiul  so  it  could  hardly  have  been 
meant. 

If  it  were  ineaiit  that  the  accused  conspired  to  deprive 
the  man  of  "  medical  care  and  nursing/^  and  that  in  ])ur- 
suanco  of  such  conspiracy  they  did  so  deprive  him,  and  that, 
by  reason  of  sucii  deprivation,  but  witiiout  malice,  the  death 
was  caused,  and  if  the  indictment  had  been  drawn  accord- 
ingly, with  a  proper  and  sufficient  statement  of  the  facts,  it 
might  have  been  good  as  an  indictment  of  manslaughter,  or 
for  a  l(»sser  crime  of  the  like  character,  covered  by  sec.  208  of 
the  Criminal  Code,  according  to  the  facts  alleged,  but  not  as 
an  indictment  for  conspiracy;  the  averment  of  the  conspiracy 
would  be  unnecessary  but  not  improper  as  shewing  concerted 
action  in  doing  the  wrong  alleged  to  have  caused  death.  It 
is  difficult  to  perceive  how  any  charge  of  consjuracy  could  be 
evolvtHl  out  of  such  circumstances. 

But  it  was  contended  that  all  reference  to  the  death  might 
be  disregarded  and  the  lirst  count  considered  good  as  a  charge 
of  conspiracy  to  abstain  from  supplying  Wallace  Goodfellow 
with  medical  care  and  nursing,  or  of  preventing  others  from 
doing  80,  merely.  It  would  be  enough  to  say  that  that  was 
not,  in  either  respect,  the  charge  made  or  intended  to  be 
made;  but  it  may  be  added  that,  if  it  were,  the  indictment 
would  be  insuHicient  in  regard  to  omission  for  want  of  an 
allegation  ot  any  duty  to  supply  such  care  and  nursing ;  one 
is  not  guilty  of  any  legal  wrong  in  omitting  to  supply  that 
which  he  is  under  no  legal  obligation  to  supply:  and  insuffi- 
cient in  regard  to  omission  in  not  alleging  any  need  or  want 
of  such  care  or  nursing.  There  are  cases,  and  not  a  few,  in 
which  such  prevention  instead  of  being  a  wrong  w^ould  be  the 
very  thing  most  in  the  interests  of  every  one  concerned.  It 
is  common  knowledge  that  there  are  many  persons  who  are 
never  happy  unless  they  can  believe  themselves  to  be  miser- 
able in  health,  whose  best  interests  would  be  served  by  divorc- 
ing them  from  all  sorts  of  medical  care  and  nursing,  to  whom 
the  buck  saw  or  the  scrubbing  brush  would  be  infinitely  better 
than  pills  which  are  ever  w^orking  another  miracle  or  are 
worth  a  guinea  a  box.  It  such  a  case  it  could  hardly  be  a 
crime  to  conspire  to  effect  such  a  divorce.  It  follows  that  it 
cannot  be  enough  as  an  accusation  of  crime  to  allege  merely 
that  the  accused  conspired  to  deprive  some  one  **  of  the 
necessaries  of  life,  to  wit,  proper  medical  care  and  nursing,"' 
which  at  the  moment  might  be  the  very  things  he  or  she  ought 
to  be  deprived  of.  And  there  is  no  allegation  that  tlie  pre- 
vention was  to  be  against  the  will  of  Wallace  Goodfellow; 
with  his  consent  it  could  not  be  wrongful.  Besides  fhis,  the 
evidence  would  not  support  an  allegation  of  prevention.    The 
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ijiedical  attendant  was  discharged  by  WViHace  Goodfellow  him- 
self, and,  whilst  it  is  plain  that  the  accused  were  opposed  to 
medical  treatment,  the  evidence  of  the  prosecutrix  herself 
shews  that  they  did  not  prevent  it,  that  if  she  would  she  could 
have  supplied  it,  but  instead  of  doing  so  she  was  content  with 
threatening  the  accused  with  the  law  if  their  treatment  failed. 

The  verdict  illustrates  the  insufficiency  of  the  indictment. 
It  was  not  a  general  verdict  of  **  guiltv ''  but  was  "  we  find 
all  the  defendants  guilty  of  conspiracy/^  Conspiracy  to  do 
what?  Which  of  the  several  WTongs  which  it  is  contended  are 
disclosed  in  the  lirst  count  ?  To  what  conspiracy  is  punishment 
to  be  fitted  ?  Of  what  conspiracy  will  the  conviction,  if  sus- 
tained, be  a  bar  to  conviction  in  another  prosecution  ? 

The  second  count  was  quashed,  but  tlie  question  whether 
it  was  rightly  quashed  was  reserved  at  the  instance  of  the 
Crown.  It  is  not  so  complicated,  but  is  quite  as  objectionable 
as  the  first  count.  That  which  lias  been  said  respecting  the 
allegation  as  to  the  cause  of  de/ith  applies  to  this  count  as 
well  as  the  other.  Then  there  is  no  sort  of  statement  of 
facts  constituting  a  crime ;  nor  any  averment  that  the  accused 
had  committed  any  specified  crime.  "  Unlawful  and  im- 
proper means"  may  mean  almost  anything.  The  count  is 
little  better  than  one  charging  the  accused  witli  having  com- 
mitted unlawful  and  improper  acts  or  being  guilty  of  unlaw- 
ful and  improper  conduct  would  be.  It  gives  no  indication 
of  the  crime  or  wrong  intended  to  be  relied  upon.  The  words 
may  mean  witchcraft  or  sorcery  or  many  other  things  which 
are  crimes — see  sec.  IU)()  of  the  Criminal  (-ode — or  they  may 
mean  many  things  which  are  not  crimes.  What  was  meant 
was  declared  by  counsel  for  the  Crown,  at  the  trial,  to  be 
"this  treatment  of  so  called  Christian  Science.''  If  so,  and 
if  so  stated  in  the  indictment,  the  count  would  be  clearly 
bad  without  anything  to  shew  that  such  treatment  was  un- 
lawful. 

The  second  count  was  therefore  rightly,  and  the  first 
count  ought  to  have  been,  quashed. 

The  object  of  a  criminal  prosecution  ought  not  to  be  to 
procure  some  sort  of  a  conviction  anyway,  but  ought  to  be  to 
procure  a  conviction  of  the  offence  believed  to  have  been  really 
committed  only.  The  difficulties  by  which  the  prosecution 
now  finds  itself  surrounded  in  this  case  seem  to  have  arisen 
fro]n  a  desire  to  ^Gt  some  kind  of  a  conviction  anyway.  A 
resort  was  made  to  the  uncertain  law  of  conspiracy  to  make 
the  bill  of  indictment  more  palatable  to  a  jrmnd  jury  which 
had  ignored  a  bill  charging  that  offence  whidi  was  believed 
to  have  been  really  committed  and  upon  which  the  prosecu- 
tion had  been  instituted  and  upon  Avhich  the  accused  had  been 
sent  for  trial,  instead  of  sending  tlic  snnu^  bill  to  another 
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grand  jury.  The  practice  of  resorting  to  a  charge  of  criminal 
conspiracy  when  there  is  no  evidence  except  such  as  proves 
the  actual  committing  of  the  crime  by  all  the  persons  accused 
and  of  flying  to  its  uncertainty  merely  as  a  "  cure  all "  for 
all  obstacles,  real  or  feared  only,  in  the  way  of  a  prosecution, 
in  tlie  ordinary  way,  for  the  ollence  itself,  is  not  to  be  com- 
mended. Fairness  to  the  accused  should  be  of  the  essence 
of  every  prosecution  in  the  nublic  interests  and  in  the  name 
of  the  Sovereign.  One  may  well  doubt  the  perfect  fairness 
of  a  prosecution  for  conspiracy  to  commit  a  crime  supported 
by  nothing  whatever  but  evidence  of  the  actual  committing 
of  the  crime  itst^lf  by  all  the  accused.  To  try,  convict,  and 
punish  to-day  for  conspiracy  *to  commit  a  crime,  and  to- 
morrow, upon  precisely  the  same  evidence,  for  tlie  crime 
itjielf,  or  in  the  one  case  to  have  a  verdict  of  conviction  or 
acquittal  and  in  the  other  the  opposite  verdict,  to  have  one  jury 
discredit  the  evidence  in  the  one  case  and  the  other  to  credit  it 
in  the  other  case,  because  the  one  crime  may  be  thought  less 
serious  than  the  other,  and  the  punishment  in  the  one  likely 
to  be  light  in  comparison  with  that  in  the  other,  cannot  be 
the  fairest  and  most  satis  factory^  way  of  administering  the 
criminal  law:  see  liegina  v.  Boulton,  1:;^  Cox  C.  C.  at  p.  93. 
The  whole  evidence  shews  that  if  the^  accused  were  guilty 
of  any  indictable  offence  it  was  not  conspiracy,  but  was  man- 
slaughter, or  the  lesser  crime  of  the  like  character  before 
mentioned,  for  which  they  are  yet  liable  to  further  prosecu- 
tion; but  this  indictment  should  be  wholly  quaslied  and  the 
accused  discharged  from  any  custody  under  it. 


January  22nd.  190(). 
C.A. 

Re  HARSHA. 

Exirndition — Forgery — Evidence  of  Commission  of  Offence — 
Identificalion  of  Forced  D'ocumerit — Failure  of  Testimoni/ 
— Indictment  not  Evidence — Proof  of  Foreign  Law — Tr- 
rt-gularity  of  Exiradiii&n  Proceedings — Absence  of  Infor- 
maiion  and  of  Foreign  Warrant — Report  to  Minister  of 
Justice, 

Appeal  by  F.  Harslia  from  order  of  Teetzel,  J.,  in  Cham- 
berjs,  upon  habeas  corpus,  remanding  the  appellant  to  cus- 
tody under  a  warrant  of  extradition  to  the  State  of  Illinois 
to  answer  a  charge  of  forgery  of  certain  tickets  of  admission 
to  an  entertainment. 

TOL.  VII.  O.W.R.    NO.  3—7 
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The  appeal  was  heard    by    Moss,    (\J.()..  Osler,  Gar- 
row,  Maclarex,  and  Meredith,  JJ.A. 
J.  B.  Mackenzie,  for  the  appellant. 
E.  W.  Kyro,  for  the  State  of  Illinois. 

Osler,  J.A.:— The  prisoner  was  api^rehended  upon  a 
warrant  dated  10th  November,  1905,  issued  by  a  Judge  under 
the  Extradition  Act,  and,  after  several  remands,  was  on  2-lth 
November,  1905,  finally  committed  by  the  said  Judge  for 
extradition  for  the  oifence  as  set  forth  in  the  warrant,  for 
that  he,  the  said  F.  Harsha,  in  the  month  of  September  la^st, 
in  the  city  of  Chicago,  in  Cook  county,  State  of  Illinois,  one 
of  the  United  States  of  America,  and  within  the  jurisdic- 
tion of  the  State  of  Illinois,  did  unlawfully  make  a  false 
document,  to  wit,  tickets  of  admission  to  an  entertainment 
of  the  Policemen's  Benevolent  Association  incorporated,  of 
the  value  of  $1  each,  totalling  in  value  the  sum  of  $600, 
knowing  the  same  to  be  false,  with  the  intention  that  they 
should  be  used  and  acted  upon  as  genuine,  to  the  prejudice 
of  the  Policemen's  Benevolent  Association  incorporated,  and 
did  thereby  commit  the  crime  of  forgery,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  (sic). 

The  prisoner  was  brought  before  Teetzel,  J.,  on  a  writ 
of  habeas  corpus,  and  his  discharge  was  moved  for  on  various 
grounds.  The  learned  Judge  refused  to  discharge  him.  He 
now  appeals  to  this  Court,  and  the  following  among  other 
objections  to  his  detention  were  argued  before  us: —  • 

(1)  That  no  ofTence  was  proved  under  the  laws  of  the 
demanding  State. 

(2)  That  th(  re  was  no  proper  evidence  of  the  commission 
of  the  alleged  offenie  or  identifying  the  document  with  the 
forgery  of  which  the  prisoner  is  charged. 

(3)  That  the  extradition  Judge  acted  without  jurisdic- 
tion, and  that  all  the  proceedings  before  him  were  void,  be- 
cause the  warrant  of  apprehension  issued  by  him  was  not 
founded  upon  any  information  or  complaint  laid  before  him 
or  on  proof  of  any  foreign  warrant  issued  for  the  arrest  of 
the  fugitive  offender. 

The  second  objecti(m  ,is  the  only  one  which  I  find  it 
nec^essary  to  consider. 

From  a  certified  copy  of  an  indictment  returned  with 
othor  papers  which  wore  lie  fore  the  extradition  Judge,  the 
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prisoner  appears  to  have  been  indicted  by  a  grand  jury  of 
Cook  eounty,  in  the  State  of  Illinois,  in  the  October  term  of 
the  Criminal  Court  of  that  county,  for  the  offence  of  forgery 
and  uttering  of  '^  a  ticket  of  admission  to  an  entertainment 
for  which  admission  was  charged,  which  said  ticket  was  in 
the  words  and  figures  following,  that  is  to  say :  '  The  annual 
entertainment  of  the  Policemen's  Benevolent  Association  will 
be  held  at  the  Auditorium  two  weeks,  commencing  October 
'ind,  1905.  George  Cohan  and  company,  in  the  musical  com- 
edy Little  Johnny  Jones,  consisting  of  twelve  night  perform- 
ances and  Wednesday  and  Saturday  matinees,  tickets  one 
dollar.  This  ticket  is  exchangeable  at  box  office  on  and  after 
September  25th.  76.  Precinct  1.  1154.'  On  the  back 
appear  the  words  and  figures  following:"  setting  out  what 
seems  to  be  the  copy  of  an  impression  of  the  seal  of  the  as- 
sociation. 

Annexed  to  this  copy  of  the  indictment  is  what  purports 
to  be  a  copy  of  a  document  called  a  "  forthwith  capias," 
dated  3rd  November,  1905,  both  being  vouched  or  certified 
as  true  copies  by  a  certificate  of  the  clerk  of  the  Court,  dated 
9th  November,  1905,  but  not  further  authenticated  by  the 
proper  State  and  Federal  officials  until  the  13th  and  17th 
Xorember,  and  therefore  not  before  the  extradition  Judge 
when  he  issued  his  warrant  for  the  apprehension  of  the  of- 
fender on  10th  November,  or,  as  it  would  appear,  earlier  than 
the  24th  November,  when  the  prisoner  was  finally  remanded 
for  extradition.  The  original  foreign  warrant  appears  not 
to  have  been  before  the  Judge  at  any  time,  and  the  only  in- 
formation fcr  complaint  before  him  during  the  pendency  of 
the  proceedings  was  the  information  of  one  Mackie,  described 
as  ''police  detective,"  taken  before  the  Judge  on  11th  No- 
vember, the  day  after  the  arrest.  No  evidence  was  taken  in 
this  country,  and  the  only  evidence  produced  consisted  of  5 
depositions  or  affidavits  sworn  in  Chicago  before  a  notary 
pnblic  of  the  State  of  Illinois.  The  caption  of  each  is  "  State 
of  Illinois,  county  of  Cook."  Three  of  them  appear  to  be 
sworn  on  the  9th  and  2  on  the  10th  November,  1905,  and 
each  of  the  deponents  describes  himself  as  "  one  of  the  wit- 
nesses named  in  the  annexed  and  attached  indictment,'' 
which  is  the  copy  of  the  indictment  already  referred  to,  on 
the  back  of  which  the  names  of  3  of  them  are  indorsed. 
These  affidavit*^,  which  appear  to  be  duly  authenticated,  con- 
sist in  great  part  merely  of  hearsay  statements  made  by  other 
persons  to  the  deponents,  not  in  the  presence  of  the  accused. 
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.  The  following  is  a  concise  statement  of  the  only  relevant 
facts  which  can  be  said  to  be  proved  by  them.  Michael 
Dennehy,  who  describes  himself  as  the  president  of  the 
Policemen's  Benevolent  Association  of  Chicago,  a  corporation, 
&c.,  says  that  the  association  ordered  that  their  annual  enter- 
tainment be  given  at  the  Auditorium  two  weeks  commencing 
2nd  October,  1905,  and  that  he  gave  an  order  to  the  Work- 
man Manufacturing  Company  to  print  60,000  tickets  for  tlie 
said  entertainment,  which  were  to  read  as  follows  (setting 
out  the  words,  "  The  annual  entertainment"  to  ''  September 
2oth"  as  they  appear  on  the  alleged  forgery  as  set  forth  in 
the  copy  of  the  indictment),  and  that  the  said  ticket  should 
also  shew  certain  numerals  indicating  the  number  of  the 
ticket  and  the  number  of  the  precinct  from  which  they  were 
sold;  that  the  Workman  Company  printed  and  delivered  the 
said  60,000  tickets  to  deponent.  Then  he  sets  forth  conver- 
sations between  himself  and  the  ticket  exchanger  at  the 
Auditorium  Theatre,  and  the  secretary  of  the  Workman  Com- 
pany. In  consequence,  as  it  may  be  inferred,  of  what  he 
heard  from  them,  he  interviewed  one  John  Cox.  Then  he 
sets  forth  a  conversation  with  Cox  and  what  Cox  said  to  him 
of  himself  and  of  what  tw^o  other  persons  had  said  to  Cox. 
That,  in  consequence,  as  it  may  be  also  inferred  of  what  Cox 
said  to  him,  he  went  to  Cox's  house  and  got  certain  tickets 
there,  or  from  him  there.  That  the  tickets  shew^n  to  Byers, 
Miller,  and  Workman,  the  other  deponents,  are  the  tickets  the 
deponent  received  from  Cox.  As  a  conclusion  the  deponent 
believes  that  Harsha  forged  a  ticket  in  the  words  and  figures 
set  forth  in  the  deposition,  with  intent  to  defraud,  &c.,  the 
Policemen's  Benevolent  Association.  None  of  the  genuine 
or  of  the  alleged  forged  tickets  were  produced  or  identified 
by  the  deponent. 

James  Byers,  who  is  in  the  printing  business  in  Chicago, 
states  that  Cox  came  into  his  plaxje  of  business  about  24th 
September,  1905,  and  asked  him  for  "  a  seal  of  the  Police- 
men's Benevolent  Association;"  one  of  his  employees  found 
one,  and  deponent  gave  it  to  Cox.  Deponent  lias  been  shewn 
a  forged  ticket  of  admission  to  the  entertainment,  and  says 
that  the  seal  printed  on  the  back  of  the  said  forged  ticker 
is  similar  to  the  seal  given  to  Cox,  whom  deponent  knew  as 
a  policeman. 

Tlio  document  spoken  of  by  the  witness  is  not  identified 
or  produced  by  him,  thouo^h  the  witness  Dennehy  says  it  is 
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one  of  those  he  got  at  Cox's  home,  nor  does  Dennehy  pro- 
duce or  identify  it. 

Cloyd  E.  Miller  (whose  name  is  not  on  the  indictment) 
states  that  he  is  employed  by  the  firm  of  Messenger  &  Co., 
dealers  in  paper  in  Chicago;  that  about  22nd  September, 
1905,  a  man  calling  himself  Harsha  came  into  their  place 
of  business  and  ordered  of  deponent  20  sheets  of  No.  50  Bris- 
tol cardboard  cut  to  a  certain  size,  according  to  a  sample  then 
given  to  him.  The  cardboard  was  cut  according  to  order, 
and  deponent  delivered  it  to  Harsha.  Several  tickets  have 
been  shown  to  deponent  which  are  printed  on  the  same  card- 
board as  deponent  delivered  to  Harsha.  Dennehy  says  these 
were  those  he  obtained  at  Cox's  house,  but  they  were  not 
produced  or  identified  by  the  witness  or  Dennehy. 

Charles  Workman  (whose  name  is  not  on  the  indictment) 
is  secretary  of  the  Workman  Manufacturing  Company.  He 
speaks  of  the  order  given  by  Dennehy  for  printing  60,000 
tickets  and  of  their  having  been  printed  and  delivered  to 
Dennehy ;  that  on  2nd  October  Dennehy  brought  to  deponent: 
several  tickets,  and  deponent  then  said  that  these  tickets  were 
forgeries  and  had  not  been  printed  in  his  establishment  or  by 
the  authority  of  the  company. 

These  tickets  were  not  produced  or  identified  by  the  wit- 
ness. Dennehy  says  they  are  those  he  obtained  at  Cox's 
house,  but  they  were  not  produced  or  identified  by  him. 

Benjamin  Ejrohn,  a  person  in  the  employment  of  the 
Western  Card  and  Calendar  Company  of  Chicago,  states  that 
a  man  whom  lie  afterwards  learned  to  be  John  Cox,  an  ex- 
policeman,  came  to  his  place  of  business  and  asked  him  if 
he  was  the  printer.  Deponent  said  he  was  not,  and  referred 
him  to  Fred.  Harsha,  who  was  in  the  next  room.  He,  Cox, 
had  a  conversation  with  Harsha  and  left.  Harsha  then  came 
to  deponent  and  told  him  he  had  a  chance  to  make  a  piece  of 
easy  money;  that  if  he  did  make  it,  nothing  could  be  done  to 
him;  that  somebody  was  going  to  get  him  the  seal  of  the 
Policemen's  Benevolent  Association  of  Chicago  to  print  a 
number  of  tickets  for  said  John  Cox,  and  the  only  thing  he 
was  afraid  about  was  that  he  might  got  into  trouble  with  the 
Union  if  he  put  the  Union  label  on  when  they  were  not 
printed  in  a  Union  shop;  that  about  24th  September,  1905, 
deponent  saw  Harsha  printing  a  number  of  tickets  which  read 
as  follows — setting  forth  the  words  from  "  the  annual  en- 
tertainment"  to  "  September  25th ;"    marked    at    the  side 
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"  Precinct  1  ;"*  with  certain  numerals  to  indicate  the  number 
of  the  ticket;  but  saying  nothing  of  the  copy  of  the  seal  on 
the  back;  that  Harsha  afterwards  told  deponent  that  he  had 
printed  about  fiOO  tickets  for  Cox  and  had  received  $25  for 
the  job. 

These  deposition^,  loosely  as  they  are  drawn,  raise,  it  may 
be  said,  a  strong  suspicion  against  the  prisoner  of  having 
forged  something — of  having  committed  an  offence  which,  if 
committed  in  this  country,  would  be  forgery  at  common  law, 
as  well  as  under  the  Criminal  Code  of  Canada,  sees.  419,  421, 
423  C.   (a). 

The  main  difficulty  which  lies  in  the  way  of  supporting 
the  order  for  extradition  is  one  which  need  never  have  arisen 
had  the  proceedings  been  conducted  with  the  most  ordinary 
care.  If  it  was  worth  while  to  apply  for  the  extradition  of 
the  accused,  it  surely  was  wortli  while  to  have  taken  pains 
either  to  have  sent  forward  a  witness  with  a  genuine  ticket 
and  one  of  the  alleged  forgeries,  or  at  the  very  least  depo- 
sitions or  copies  of  depositions  drawn  with  some  regard  to 
what  is  necessary  to  be  proved  in  a  case  of  this  kind.  The 
statute  expressly  requires  that  evidence  is  to  be  given  to  shew 
the  truth  of  the  charge,  and  it  has  been  constantly  held  that 
such  evidence  must  be  legal  evidence.  There  is  indeed  no 
pretence  for  saying  that  anything  less  will  do:  Clarke's  Law 
of  Extradition,  3rd  cd.,  p.  218. 

The  accused  is  entitled  to  insist  that  the  charge  shall  bo 
made  out — a  prima  facie  case  is  no  doubt  sufficient — ^but 
made  out  by  proper  evidence;  and  here,  in  my  opinion,  it 
fails  because  that  has  not  been  done.  Much  of  whut  is  stated 
in  the  depositions  is  hearsay,  and  of  course  quite  inadmis- 
sible: Re  Parker,  9  P.  R.  332;  but  the  plain  defect  in  the 
proceedings  is,  that  neither  a  genuine  ticket  nor  one  of  those 
with  the  forging  of  which  the  prisoner  is  charged  was  pro- 
duced to  either  of  the  deponents  on  making  his  deposition, 
or  was  verified  or  identified  by  any  of  them,  or  otherwise  pro- 
duce d  or  identified  before  the  extradition  Judge.  That  is 
the  initial  step  in  a  prosecution  for  forgery  unless  the  genuine* 
or  forged  instrument  has  been  lost  or  dastroyed,  which  is 
evidently  not  the  case  here:  Re  John  Wesley  Parker,  19  0. 
R.  612.^ 

Even  if  we  could  look  at  the  indictments  and  assume  that 
the  instrument  set  forth  in  or  attached  to  it  is  one  of  the 
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alleged  forgeries,  yet  even  that  is  not  spoken  of  or  identified 
as  STieh  in  any  one  of  the  5  depositions  referred  to. 

The  indictment  itself  is  not  evidence,  as  was  long  since 
held  in  Be  Browne,  31  C.  P.  484,  6  A.  R.  386. 

On  this  ground,  therefore,  the  prisoner  is  entitled  to  his 
discharge. 

Even  if  all  that  is  necessary  to  be  found  are  facte  which 
would  constitute  the  offence  of  forgery  according  to  the  law 
of  this  country,  and  it  is  then  to  be  presumed,  unless  the 
contrary  is  shewn  by  the  accused,  that  the  foreign  law  in  that 
respect  is  the  same  as  our  own  (as  to  which  I  reserve  my 
opinion),  yet  the  evidence  in  the  present  case  does  not  come 
up  to  what  is  required  and  would  not  have  justified  the  magis- 
trate in  committing  the  prisoner  had  the  offence  been  com-  - 
mitted  in  this  country.  If  presumptions  be  discarded,  thcrj 
is  in  fact  no  evidence  of  the  foreign  law,  but,  as  I  liave  said, 
1  am  not  disposing  of  the  case  on  that  ground. 

It  is  hardly  necessary  to  observe  that  when  the  prosecu- 
tion ^o^ts  entirely  upon  depositions  taken  in  the  absence  of 
the  accused,  upon  which  he  has  had  no  opportunity  of  cross- 
examining  the  deponents,  he  is  a  fortiori  entitled  to  urge  to 
the  fullest  extent  any  defect,  formal  or  otherwise,  in  the  case 
as  presented  by  them. 

The  grave  irregularity  of  the  proceedings  before  the  ex- 
tradition Judge  ouglit  not  to  bo  overlooked.  His  warrant  for 
the  apprehension  of  the  accused  seems  to  have  been  issued 
wit!  out  any  information  or  complaint  taken  in  this  country, 
or  a  foreign  warrant  duly  autlienticated,  having  been  before 
him.  Either  of  these  simple  preliminaries  would  have  been 
sufficit'nt,  but  both  were  omitted. 

The  prisoner  seems  to  have  been  arrested  on  the  streni^tii 
of  a  telegram,  and  the  depositions  on  which  he  was  committed 
were  not  forthcoming  pending  their  authentication  until  the 
day  when  the  order  was  made  remanding  him  for  extradition. 
Whether  the  principle  of  such  cases  as  Rex  v.  Whitesides,  S 
0.  L.  R.  fi22,  4  0.  W.  R.  113,  237,  and  Re  Walton,  G  0.  W. 
R.  005,  recently  before  us,  would  support  the  jurisdiction  of 
the  extradition  Judge,  the  accused  being  in  actual  custody, 
to  make  the  final  order  for  extradition,  need  not  now  be  de- 
termined. See  The  Queen  v.  Hanz,  9  Q.  B.  D.  93,  102 ;  Kx 
p.  Terraz,  4  Ex.  D.  63.  Section  (>,  sub-sec.  (2),  of  the  Ex- 
tradition Act  requires  the  Judge  to  report  forthwith  to  the 
Minister  of  Justice,  not  merely  the  fact  of  the  issue  of  th.3 
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warrant  of  apprehension,  but  also  certified  copies  of  the  evi- 
dence and  foreign  warrant,  information  or  complaint,  on 
which  he  has  issued  it.  .  I  do  not  see  how  this  provision  could 
have  been  complied  with  in  the  present  case. 

For  the  reasons  I  have  mentioned,  viz.,  that  the  evidence 
was  not  competent  to  prove  the  alleged  forgery,  the  prisoner 
must  be  discharged,  though  I  must  add  that  it  ought  to  be 
of  very  little  service  to  him,  as  1  am  not  aware  that  there  is 
anything:  to  jirevent  fresh  proceedings  from  being  taken 
against  him,  which  may  be  instituted  by  an  information 
properly  taken  in  this  country  or  otherwise  as  provided  by 
the  Act. 

Oil  the  question  of  the  necessity  for  actual  proof  that  the 
crime  is  an  extradition  crime,  as  well  by  the  laws  of  the  de- 
manding State  as  of  our  own,  the  cases  of  In  re  Murphy,  26 
0.  R.  1G3,  U  A.  R.  386,  and  Rex  v.  Governor  of  Holloway 
Gaol,  Ex  p.  Silletti,  87  L.  T.  R.  332,  may  be  referred  to. 
In  the  present  state  of  the  authorities  in  this  country,  an 
extradition  Judge  will  act  with  prudence  who  requires  it,  and 
does  not  act  upon  presumptions. 

Moss,  C.J.O.,  Garrow,  and  Maclaren,  JJ.A.,  con- 
curred. 

Meredith,  J.A.,  dissented,  giving  reasons  in  writing. 

January  22nd, -1906. 
C.A. 

Re  WAKEFIELD  MICA   CO. 

KIXC/S   AXD   JOHNSON'S   CASES 

Company  —  Winding-up — Contrihutories — Subscriptums  for 
Shares — Payment  —  Transfer  of.  Properly  —  Defective 
Organization  of  Company, 

Appeal  of  Ernest  A.  Larmonth,  the  liquidator  of  the  com- 
pany, from  an  order  of  Anglin,  J.,  4  0.  W.  R.  535. 

In  the  proceedings  for  winding  up  the  company  the  local 
blaster  at  Ottawa,  to  whom  it  had  been  referred  to  settle 
the  list  of  contrihutories,  placed  the  respondents,  J.  S.  King 
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and  C.  A.  Johnson  the  elder,  on  the  list  as  joint  contribu- 
tur.es  in  respect  of  $12,484.86.  Thereupon  King  and  Johir 
stni  api^ealed  and  their  appeal  was  allowed  by  Anglin,  J. 

W.  M.  Douglas,  K.C.,  and  T.  A.  Beament,  Ottawa,  for  the 
appellant. 

W.  N.  Tilley,  for  the  respondents. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  and  Maclarkn,  JJ.A.),  was  delivered  by 

Moss,  CJ.O. : — .  .  .  For  the  appellant  it  was  cou- 
tended  that  the  decision  of  Anglin,  J.,  proceeded  on  the 
ground  that  the  company  was  never  regularly  organized,  bnt 
this  doe:i  not  appear  to  be  wholly  the  case. 

It  is  true  the  learned  Judge  dwells  on  the  fact  that  the 
only  meeting  of  shareholders  at  which  there  appears  to  havo 
b(en  an  election  of  directors  took  place  on  13th  June,  1903, 
whereas  the  letters  of  incorporation  bear  date  the  22nd  of 
the  same  month,  and  that  no  other  meeting  of  shareholders 
or  directors  was  ever  held.  But  he  also  discusses  the  facts 
in  re^^ard  to  the  allied  subscription  for  shares  by  King  and 
Johnson  before  the  incorporation,  and  comes  to  the  conclu- 
sion that  they  were  not  bound  as  shareholders  by  reason  ot 
the  action  of  C.  A.  Johnson  the  younger  in  subscribing  in 
his  own  name  for  148  shares  of  $100  each. 

It  is  not  necessary  to  discuss  fully  the  extent  of  the 
authority  of  the  provisional  directors,  or  to  determine  whe- 
ther before  the  organization  of  the  company  they  could  deal 
with  the  issue  of  stock  certificates  and  the  transfer  of  shares 
as  if  tliey  were  directors  duly  elected  by  the  shareholders. 

[Reference  to  Michie  v.  Eric  and  Huron  R.  W.  Co.,  2(5 
C.  R  566,  at  pp.  574,  576.] 

In  view  of  the  duty  imposed  upon  provisional  directors 
by  se:-.  1()  of  the  Ontario  Companies  Act  to  call  a  general 
meeting  of  the  company  to  be  held  within  2  months  of  thf 
date  of  the  hitters  patent  for  the  purpose  of  organizing  the 
company  for  the  commencement  of  business,  it  may  be  well 
doubted  whether  iv  was  intended  to  repose  in  provisional 
directors  absolute  power  to  deal  with  such  important  matter- 
as  determining  who  are  or  are  not  shareholders,  the  issuing 
of  stock  certificate's,  and  the  allowance  of  transfers  of  share?* 
in  the  company's  books.     These  are  matters  usually  dealt 
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with  by  by-laws  duly  passed  by  a  properly  elected  board  of 
directors  and  confinnod  by  the  body  of  shareholders. 

But  in  the  present  case  the  plaintiffs  cannot  rely  upofi 
what  was  assumed  to  be  done  after  the  is-ue  of  tbe  letters 
of  in.  orix) ration,  for  it  was  not  the  act  of  the  board  of  pro- 
visional directors,  but  of  another  body  irregularly  and  impro- 
perly elected  as  a  board  of  directors  on  13th  June,  1903. 
And  it  was  probably  in  this  sense  that  the  Judge  spoke  when 
he  said  *'  the  issue  of  stock  certificates  and  their  subsequent 
transfers  through  supposed  officers  of  the  company  to  Messrs. 
King,  Johnson  sen.,  and  others,  were  all  alike  unauthorized 
and  mere  nullities.*^ 

It  is  to  be  regretted  that  when  the  local  Master  discoverel 
the  date  of  the  meeting  at  which  the  supposed  election  ot 
directors  was  held,  he  did  not  before  making  his  report  en- 
deavour to  get  some  explanation. 

It  is  true  that  Holland,  one  of  the  provisional  directors, 
and  another  witness,  seemed  positive  that  13th  June  was  the 
day.  On  the  other  liand,  the  minutes  of  the  shareholders' 
meeting  contain  the  statement  that  "  The  Chairman  then 
stated  that  the  letters  patent  of  the  company  may  be  in- 
spected by  the  shareholders,''  which  could  not  be  correct  un- 
less the  meeting  was  after  22nd  June. 

However,  on  the  evidence  as  it  stands,  the  only  conclusion 
can  be  that  this  statement  was  either  not  correct  or  was  not 
made,  and  has  been  inserted  in  the  minutes  in  error.  Tlie 
result  is,  that  the  company  never  was  organized,  but  its 
affairs  were  not  conducted  by  the  provisional  directors.  Two 
of  them,  H.  'M.  Johnson  and  T.  R.  Kennedy,  had  assumed 
to  retire,  and  their  places  had  been  taken  by  J.  S.  King  and 
C.  A.  Johnson  sen.,  neither  of  whom  was  named  as  provi- 
^ionjii  director. 

But  upon  another  ground  the  order  of  the  Judge  is  right. 
As  he  determined,  King  and  Johnson  cannot  be  held  liable  as 
subscribers  for  shares.  The  ground  taken  for  the  appellant 
is  that  C.  A.  Johnson  jun.,  in  subscribing  for  148  shares, 
acted  as  the  agent  for  King  and  Johnson,  and  it  is  said  that 
this  was  admitted.  But  the  varying  statements  of  Johnson 
in  the  course  of  his  evidence  and  even  his  assent  to  his  coun- 
sel's  question  '\vou  are  a  shareholder  in  the  Wakefield  Mica 
Com])any,  Limiterl?  A.  Yes,  T  was,"  should  not  overbear 
the  actual  facts  as  shewn  bv  the  testimonv. 


RE  WAKEFIELD  MIVA  CO.  107 

H,  M.  Johnson  and  C.  A.  Johnson  jun.  were  nieaibers  of 
the  fimi  of  Johnson,  Willetts,  &  Co.  That  firm  was  indebted 
to  King  and  Johnson,  and  was  desirous  of  paying  them 
through  the  medium  of  the  stock  of  mica  mining  machinen' 
and  other  property  owned  by  the  firm.  But  it  was  never 
intended  that  the  payment  sliouid  be  effected  by  a  transfer 
in  specie  of  the  property  to  King  and  Johnson.  The  pro- 
posal for  the  formation  of  the  company  and  the  arrangement 
for  the  transfer  to  it  of  Johnson,  Willetts,  &  Co.'s  property 
were  based  on  the  intention  that  for  the  property  Johnson, 
Willetts,  &  Co.  should  receive  paid-up  shares,  and  that  the 
shares  when  received  should  be  handed  to  Messrs.  King  and 
Johnson  in  the  proportion  in  which  they  were  interested  in 
the  debt.  Obviously  H.  M.  Johnson  and  C.  A.  Johnson  jun. 
subscribed  the  memorandum  and  application  for  the  letters 
of  incorporation  as  representing  Johnson,  Willetts,  &  Co., 
and  as  the  persons  entitled  to  receive  the  shares  to  represent 
the  proT)erty  belonging  to  them.  T.  R.  Kennedy  was  their 
nominee  and  not  the  nominee  of  King  and  Johnson. 

Upon  this  state  of  facts,  and  having  regard  to  sec.  10, 
sub-sec.  4,  of  the  Ontario  Companies  Act,  these  persons,  and 
not  King  and  Johnson,  must  be  held  to  be  the  subscribers 
for  the  shares.  An  examination  of  the  cases  cited  on  behalf 
of  the  appellant  for  the  proposition  that  King  and  Johnson 
could  be  held  as  subscribers  through  the  agency  of  the  actual 
signatories,  shews  that  in  each  case  the  agent  signed  not  his 
own  name  but  that  of  the  person  who  was  sought  to  be  mado 
liable.  And  the  questions  were,  whether  an  authority  to 
sign  was  required  to  be  under  seal,  and  whether  there  was 
authority  in  fact.  And  the  finding  of  liability  proceeded 
upon  the  familiar  principle  qui  facit  per  alium  facit  per  se. 

In  the  present  case  King  and  Johnson  never  intended  to 
subscribe  and  never  authorized  any  person  to  subscribe  for 
them.  Even  if  they  had  done  so,  it  would  not  assist  the  ap- 
pellant, for  the  subscription?  were  signed  in  the  names  of 
the  agents,  and  they  are  tlie  only  persons  whom  the  company 
or  the  appellant  can  regard  as  subscribers. 

Then  the  shares  were  issued  as  paid-up  shares,  and  un- 
doubtedly King  and  Johnson  never  intended  to  take  other 
than  paid-up  shares.  Their  intention  was  to  receive  pay- 
ment of  their  debt  from  Johnson,  Willetts,  &  Co.,  not  to  in- 
cur liability  in  respect  of  unpaid  shares.  The  certificates 
issued  to  H.  M.  Johnson  and  C.  A.  Johnson  jun.  do  not  state 
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that  the  shares  are  paid  up.  On  the  other  hand,  they  do  not 
state  that  any  sum  is  payable  upon  the  shares;  and,  so  far 
as  the  entries  in  the  books  make  any  intelligible  shewing, 
they  shew  that  the  shares  were  considered  and  treated  as 
paid-up  by  transfer  of  property.  Neither  King  and  John- 
son's possession  of  these  certificates,  nor  the  other  facts  and 
circumstances  disclosed  in  the  evidence,  are  sufficient  to 
convert  them  into  holders  of  unpaid  shares  in  the  company. 
Iheir  intention  and  the  intention  of  all  concerned  was  that 
wlien  the  company  was  duly  incorporated  and  organized,  an 
agreement  would  be  entered  into  whereby  the  terms  of  tho 
preliminary  arrangement  would  be  carried  into  effect  in  a 
binding  manner.  If  the  company  has  not  been  bound, 
neither  ought  King  and  Johnson,  who  certainly  never  in- 
tended to  be  bound  unless  the  company  was,  to  be  held  to 
occupy  a  position  in  which  it  was  never  contemplated  they 
should  be. 

'J'he  appeal  should  be  dismissed. 


January  22nd,  1906. 
C.A. 

Ke  WAKEFIELD  MICA  CO. 

CHUBBUCK'S  AND  HOLLAND'S  CASES. 

Compaiiy  —  WinrHiig-up — Contributories — Subscriptions  for 
Shares — Payment — Transfer  of  Property. 

Appeal  arising  out  of  the  same  series  of  transactions  as 
those  in  question  in  the  previous  case.  The  difference  be- 
tween the  two  cases  Avas  that  in  this  the  local  Master  refuse*! 
to  place  Chubbuck  and  Holland  on  the  list  of  contributories, 
and  Angltn,  J.,  on  appeal  (4  0.  W.  R.  535),  affirmed  the 
Master^s  ruling.     The  liquidator  appealed.  * 

W.  N.  Tilley,  for  the  appellant. 

A.  W.  Eraser,  K.  C,  for  the  respondents. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  and  Maclaren,  J  J.  A.)  was  delivered  by 

Moss,  C. J.O. : — On  the  argument  of  this  appeal  no  valid 
reason  was  advanced  against  the  judgment,  and  on  considera- 
tion we  are  unable  to  see  any  ground  for  interfering  vnih  the 
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conclusions  arrived  at  by  the  local  Master  and  Anglin,  J. 
Chubbnck  and  Holland  fully  performed  their  part  of  the 
arrangement,  by  virtue  of  which  they  were  to  receive  and 
become  the  owners  of  260  fully  paid-up  shares  in  the  capital 
>tock  of  the  company,  and  the  company  obtained  the  full 
benefit  and  advantage  thereof.  The  property  which  the  com- 
pany ^acquired  as  the  consideration  for  the  shares  has  been 
sold  in  the  liquidation  proceedings  for  the  benefit  of  the 
creditors.  It  is  now  beyond  the  power  of  the  company  or  the 
liquidator  to  restore  the  parties  to  tlieir  former  position. 

The  present  proceeding  seems  very  like  an  attempt  on  the 
part  of  the  company  or  the  liquidator,  while  deriving  the  full 
advantage  of  that  side  of  the  bargain  to  be  performed  by 
Messrs.  Chubbnck  and  Holland,  to  utterly  ignore  or  evade 
the  other  side. 

The  appeal  must  be  dismissed  with  costs. 


January  22nd,  1906. 
C.A. 

ELGIN  LOAN  AND  SAVINGS  CO.  v.  LONDON  GUAK- 
ANTEE  AND  ACCIDENT  CO. 

Principal  and  Surety — CHiaraniee  Policy — Fidelity  of  Man- 
ager of  Loan  Company — Misappropriation  of  Moneys — 
Release  of  Sv/rety — Untrue  Statements — Conditions  of 
Policy — Necessity  for  Setting  forth  in  Policy — Incorpor- 
aiion  by  Reference  to  Application — Change  in  Duties  of 
Manager. 

Appeal  by  plaintiffs  from  order  of  a  Divisional  Court 
(5  0.  W.  B.  349,  9  0.  L.  R.  569),  affirming  judgment  of 
MacAEahon,  J.  (4  0.  W.  R.  99,  8  0.  L.  R.  117),  dismissing 
action  upon  a  guarantee  policy  issued  by  defendants  in  favour 
of  plaintiffs  (an  incorporated  loan  company)  to  secure  the 
fiddity  of  one  George  Rowley  as  manager  of  that  company. 
The  guarantee  was  for  the  sum  of  $2,500  against  loss  by 
embezzlement  during  the  continuance  of  the  agreement.  Tho 
defendants  alleged  that  there  was  no  proper  audit  of  Row- 
ley's accounts,  as  was  required  by  the  terms  of  the  policy,  and 
that  a  change  had  been  made  in  the  duties  of  Rowley  with- 
out notice  to  defendants. 

W.  K.  Cameron,  St.  Thomas,  for  plaintiffs,  appellants. 

J.  B.  Clarke,  K.C.,  and  C.  Swabey,  for  defendants,  re- 
spondents. 


ll( 


THE  oyTARIO  Wl^JEKLY  HtJPURTEli. 


Titf  j'ud;  Hint  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
now.  ldACL.\REN,  JJ.A.,  and  Teetzel,  J.),  was  delivered  by 

-.RRC'U',  .T.A.:—  .  .  .  Since  the  decision  of  the 
V'.>>rtnf/.  Court,  the  case  of  Hay  v.  Employers'  Liability 
A^---.  r.'^T^»n„  6  0.  W.  R.  459,  was  before  this  Court,  in 
T  ']:  :i  vfis  determined  that  plaintiff's  proposal  and  the 
^\r'm"n:<  therein  contained  are,  by  reference  thereto  in  the 
-»,  >i:^uitntly  incorporated  therewith,  and  are  therefore 
tmr  '•:'  "^  contract  between  the  parties. 

'"'»f  wicv  now  in  question  refers  to    the    proposal  and 

^\  -n*  :.:  of  plaintiffs  delivered  to  defendants  by  plaintiffs, 

'  <^    '  t:£  forth,  among  other  things,  the  duties  and  remuner 

'\t-<L  C-:  the  employee,  the  moneys  to  be  intrusted  to  him, 

.,  .,    >^  1  hecks  to  be  kept  upon  his  accounts,"  and  states  that 

v;>.jt:  ^>  have  consented  that  such  declaration  and  statement 

^n?*     fv^nn  the  basis  of  the  contract,  limited  to  such  state- 

^T   T  -  as  are  material.     This,  in  my  opinion,  sufficiently  re- 

tp>  TO  and  incorporates  the  statement  sent  in  to  defendants 

|.    :,aintiffs'  president,  D.   McLarty,  when  the  application 

t.^  under  consideration.     And  I  also  am  of  opinion  that  such 

-,y::nient  was  binding  upon  plaintiffs,  although  apparently 

T'  M  authorized  by  any  resolution  of  the  directors.     Mr.  Mc- 

Ijittv's  statement  is  dated  19th  February,  1897.    Rowley  hod 

:iiyai  in  plaintiffs'  employment  from  1st  May,  1879,  and  in 

:>.is  respect  the  case  differs  from  Hay  v.  Employers'  Liabilit}'^ 

Ai«.e.  Corpn.,  where  the  employee  was  just  entering  upon 

his  duties  when  the  application  was  made.     In  these  circmn- 

stanees,  it  was  held  in  that  case  that  the  statements  as  to 

the  mode  of  business  and  the  various  checks  to  detect  dishon- 

t^ty  mentioned  in  the  employer's  statement,  could  not  be  said 

to  have  been  untrue  when  made,  but  were  merely  in  the 

nature  of  declaratiohs  of  intention,  and  the  judgment  really 

proceeded  upon  the  change  of  employment,  which  was  held 

to  be  fatal  to  plaintiff's  recovery. 

The  circumstances  of  this  case  require,  I  think,  a  differ- 
ent construction  of  the  employer's  statement.  The  checks 
by  audit  and  otherwise  stated  in  the  employer's  declaration, 
in  the  case  of  an  employee  already  in  the  service  and  re- 
quiring a  new  surety  in  the  place  of  one  retired  or  dead, 
ought,  I  thing,  to  be  regarded  not  as  more  statements  of  ic- 
tontion,  but  as  representations  of  an  existing  course  of  busi- 
ness, embracing  both  the  past  and  the  future,  which,  ff 
materially  untrue,  should  be  held  to  vitiate  the  contraci 
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Any  other  conclusion  would  be  manifestly  unjust  to  the 
guarantor,  who  is  not  in  a  position  to  otherwise  ascertain  the 
facts,  so  obviously  material  to  be  known  by  him  in  order  to 
cr^timate  the  risk  about  to  be  undertaken.  And  it  is  or  ought 
to  be  no  hardship  upon  an  employer  to  hold  him  implicitlv 
10  the  truth  of  the  statement  so  made,  which  from  the  cir- 
cumstances he  must  have  known,  even  if  he  had  not  been 
told,  as  he  was,  that  the  contract  in  question  would  form  the 
l)aflis  of  the  contract. 

This  reduces  the  matter  to  the  simple  question  of  fact — 
were  the  statements,  or  any  of  them,  made  by  or  on  behalf 
of  plaintiffs  upon  the  application  for  the  policy  in  question, 
materially  untrue  when  made — a  question  which,  without 
any  hesitation,  must,  I  think,  be  answered  in  the  affirmative, 
for  the  very  full  and  satisfactory  reasons  set  forth  in  the 
judgment  of  MacMahon,  J.,  and  the  Divisional  Court. 


Jv\NUARY  22nd,  1906. 
C.A. 

BANK  OF  HAMILTON  v.  JOHNSTON. 

Company — Shareholder — Action  hy  Assi^ee  of  Company  to 
Recover  Value  of  Shares  Svbscribed  for — Conditional  Sub- 
scriplion — Allotment  —  Not  ice — Written  Offer — Conduct 
— Estoppel — Director.  * 

Appeal  by  plaintiffs  from  judgment  of  Teetzel,  J.,  at  th? 
trial  without  a  jury,  dismissing  action  brought  to  recover  from 
defendant  $3,000,  the  par  value  of  30  shares  of  preference 
stock  in  the  United  Electric  Company,  Limited,  for  which 
they  alleged  defendant  subscribed  on  or  about  30th  May,  1902, 
and  that  the  claim  to  recover  payment  had  been  assigned  by 
the  company  to  them. 

L.  G.  McCarthy,  K.C.,  and  Britton  Osier,  for  appellants. 
H.  Cassels,  K.C.,  and  J.  T).  Falconbridge,  for  defendant. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O. : — Defendant  does  not  admit  that  he  sub- 
?«ribed  or  became  a  shareholder  in  respert  of  the  shares,  but 
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he  alleges  that  any  subscription  made  was  subject  to  certain 
conditions,  and  was  made  in  faith  of  certain  things  to  be 
done  and  performed  by  one  Oscar  W.  Rogers,  which  were  not 
done;  that  no  shares  were  ever  allotted  and  no  notice  of  allot- 
ment was  ever  given;  that  his  name  w^as  not  entered  on  the 
list  of  shareholders  in  the  stock  register  ledger,  or  other  book 
of  the  company.  There  are  other  defences  pleaded,  but  at 
the  trial  the  main  defence  was  that  defendant  never  was  ji 
shareholder,  and  it  was  upheld  by  the  trial  Judge. 

On  30th  May,  1902,  defendant,  upon  the  application  and 
solicitation  of  one  W.  A.  Johnston,  the  president  and  chief 
shareholder  of  the  company,  signed  a  paper  in  the  following 
words:  "Toronto,  May  30th,  11)02.  I,  Charles  A.  Johnson, 
of  Toronto,  hereby  make  application  for  thirty-one  hundred 
dollar  shares  in  the  preference  stock  of  the  United  Electric 
Com|)any,  Limited,  of  Toronto,  and  agree  to  pay  for  same 
at  par  at  60  days  from  this  date,  on  the  understanding  that, 
at  the  time  of  payment,  I  am  to  receive  J  of  one  hundred 
dollar  share  of  the  common  stock  for  each  and  every  share 
of  preference  stock  so  purchased.  The  preference  to  be 
cumulative  7  per  cent.  The  common  stock  to  be  fully  paid 
and  non-assessable.^'     .     .     . 

This  was  addres.sed  to  W.  A.  Johnj^ton,  and  beneath  were 
written  the  words,  '^Accepted  W.  A.  Johnston,''  and  "Accept- 
ed The  United  Electric  Company,  Limited,  W.  A.  Johnston, 
President  and  General  Manager,"  which  wctc  shewn  to  have 
been  written  by  Mr.  W.  A.  Johnston. 

A  meeting  of  the  shareholders  of  the  company  was  being 
held  on  the  day  in  question.  Mr.  \V.  A.  Johnston  reported 
to  the  meeting  that  certain  persons  were  desirous  of  acquiring 
and  were  acquiring  stock,  and,  after  the  meeting  had  agreed 
io  amend  a  by-law,  it  was  adjourned  for  an  hour.  Durinor 
the  adjournment  a  meeting  of  directors  was  held,  at  which 
it  is  said  W.  A.  Johnston  and  his  wife  were  present,  they 
being  two  out  of  the  three  directors.  W.  A.  Johnston  pre- 
sented a  report  setting  forth  a  statement  of  the  subscribers 
for  stock  "paid  for  or  satisfactorily  agreed  to  be  paid  for." 
The  defendant's  name  was  incl\ided  in  the  list,  but  the  terms 
of  his  subscription  were  not  set  forth,  nor,  as  far  as  appear?*, 
was  his  application  produced.  The  directors  resolved  that 
the  statement  was  satisfactor}',  and  that  it  be  referred  to  the 
shareholders'  meeting  with  a  recommendation  that  the  share- 
holders be  admitted  to  the  adjourned  annual  meeting  and 
take  part  in  the  business  of  the  company.     The  shareholders' 
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meetiug  was  resumed,  and  Mr.  W.  A.  Johnston  submitted  th.3 
statement  and  recommendation  agreed  to  by  the  directors,  and 
it  was  adopted.  It  was  furtlier  resolved  that  certain  named 
persons,  including  the  defendant,  be  admitted  to  take  part 
in  the  business  of  the  meeting  and  qf  the  company.  It  does 
not  apjjear  that  defendant's  application  was  produced  or  sub- 
mitted or  its  terms  stated  to  the  meeting.  The  defendant 
was  present,  and  was  elected  a  director,  and  imuiediately 
thereafter  attended  a  meeting  of  the  directors,  when  he  was 
appointed  one  of  an  excHrutive  board  and  took  part  in  the 
transaction  of  other  business.  Subsequently  he  took  part  in 
the  final  proceedings  at  the  sliareholders',  meeting  continue! 
on  the  same  day. 

But  he  never  thereafter  took  any  part  in  tlie  affairs  of 
the  eonipanv.  lie  attended  no  meetings  either  of  directors 
or  shareholder '.  \V.  A.  Johnston  testified  that  notices  of  the 
meetings  of  shareholders  in  1903  and  1904  were  mailed  to 
liini  />iit  he  denies  having  received  them  or  cither  ol  theni. 
Xo  demand  for  ]»ayment  of  the  amount  was  made  upon  Imiu 
tmtil  .'i^rd  March,  1901,  about  the  time  when  the  assignuient 
was  uLiulc  to  the  plaintiffs.  He  immediately  repudiated 
ihiou^h  his  solicitors,  and  was  then  informed  of  the  assign- 
went.  The  action  was  commenced  on  31st  March,  1904,  aud 
9im\  after,  and  lie  says  for  the  first  tim(\  he  rwoived  a  no- 
tice of  a  diiectorv'  meeting  to  bo  held  on  5th  April,  1904,  to 
which  he  rej)licd  disclaiming  any  position  in  the  company. 
The  entries  in  the  book  required  by  the  Companies  Act  do 
not  assist  plaintiffs'  contention  that  there  was  an  allotment 
nf  shares  to  defendant.  The  first  entry  (p.  81)  appears 
under  the  head  of  '•  Register  of  Transf(T.s/'  and  shews  the 
ilefrndant  as  a  transfercHj  from  W.  A.  Johnston,  under  date 
'!M  January,  1904.  The  next  entry,  under  the  head  of 
"Reg'ster  of  Suiiscribers  to  Stock  ''  (p.  88),  gives  the  de- 
fendant's name  and  thi^  date  of  30th  May,  1902.  The  third 
and  iinal  entrj-  is  in  what  appears  lo  be  the  '*  Stock  Ledger 
Account''  (p/l04).  It  is  headed  '' Chas.  A.  Johnston.  St. 
^rtorge  Street,  Toronto.'''  In  the  date  colutnn,  ''  April  2."), 
1904."  In  the  column  headed  "  I'o  or  from  whom,"  app(^ars 
"W,  A.  Johnston."  And  in  other  columns,  "Shares  oO." 
"Amount  3,000." 

The^e  entries,   made  apparently   not    earlier    than   *^5tl'i 
April,  15104,  after  the  commencement  of  the  action,  and  not 
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improbably  with  a  view  to  the  preparation  of  the  certificates 
used  as  evidence  at  the  trial,  indicate  that  there  was  no  allot- 
ment bv  the  company  up  to  that  date,  and  that  the  only 
means  there  were  of  placing  shares  at  defendant's  credit  was 
by  transfer  by  W.  A.  Johnston  of  some  part  of  his  holding. 
But  no  transfer  executed  by  him  is  proved,  and  there  is  no 
explanation  of  the  entries.  Whatever  may  have  led  to  their 
being  made  a.<  they  appear,  they  do  not  prove  an  allotment  by 
the  company  to  defendant. 

It  is  contended  for  plaintiffs  that  defendant  is  liable,  first, 
upon  the  written  offer  or  agreement  to  take  shares  dated  30th 
May,  1902,  and,  secondly,  irrespective  of  that  paper,  by 
reason  of  defendant's  acts  and  conduct,  coupled  with  the 
dealings  of  the  company  as  shewn  by  their  books. 

Although  the  company  are  not  the  plaintiffs,  this  case  is 
not  to  he  dealt  with  in  an}'  way  differently  than  if  the  com- 
pany w(?re  suing.  It  is  not  a  proceeding  under  the  Winding-up 
Acts,  in  which  it  is  sought  to  make  defendant  liable  as  a 
contributory.  No  special  rights  of  creditors  intervene,  and 
the  case  is  to  be  regarded  as  one  in  which  the  company  are 
suing  to  recover  against  a  defaulting  shareholder. 

The  i)aper  of  80th  May,  1902,  was  the  initiation  of  the 
dealings  between  the  company  and  the  defendant.  It  con- 
tains an  offer  and  agreement  to  take  30  shares  of  preference 
stock  U|)on  certain  terms.  The  company  could  not  adopt  it 
in  part  and  reject  the  remainder  unless  they  first  succeeded 
in  obtaining  defendant's  assent  to  the  variation.  And,  in 
suing  upon  the  paper,  plaintiffs  are  placed  in  this  position; 
either  the  company  accepted  the  offer  as  a  whole  and  ac- 
cording to  its  terms,  or  they  did  not,  but  procured  a  differ- 
'ent  engacrement  from  defendant. 

if  the  first  is  the  true  position,  plaintiffs'  case  fails,  for 
Ihe  reason  given  by  the  trial  Judg(\  viz.,  that  the  agreement 
was  one  for  the  accpiisition  of  the  shares  by  defendant  at  a 
discount,  and  there  was  no  by-law  authorizing  a  sale  of  the 
> hares  at  a  discount,  and  for  the  further  reason  that  plaintiffs 
have  neither  offered,  nor  shewn  themselv(\<  in  a  position,  to 
comply  with  the  terms  of  the  agreement  by  giving  to  defen- 
dant 15  $100  shares  of  the*  common  stock  fullv  paid  up  and 
lon-asspssahle :  Pellatt's  Case,  L.  K.  2,  Ch.  .127.  at  p.  536. 

If,  on  the  otlier  hand,  y)laintiffs  rely  on  another  agree- 
nu^nt  for  the  unconditional  taking  of  30  shares  of  the  prefer- 
ence stock,  the  evidence  does  not  support  any  agreement  to 
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that  effect.  There  is  nothing  whatever  to  shew  that  defend- 
ant ever  assented  or  agreed  to  any  variation  of  the  terms  of 
his  offer.  It  is  not  attempted  to  be  shewn  that  it  was  stated 
TO  him  or  in  his  presence  that  his  offer  would  only  be  ac- 
cepted as  one  to  take  the  30  shares  to  be  paid  for  in  full  with- 
out any  right  to  rCv-eive  tlie  shares  of  the  common  stock  for 
which  he  stipulated,  and  that  he  agreed  to  that  variation  of 
his  offer.  The  silence  of  the  report  upon  the  persons  sub- 
^c^ibill^  for  stock  made  by  W.  A.  Johnston  to  the  directors 
and  again  to  the  shareholders  does  not  evidence  any  bargain 
by  defendant  in  variation  of  his  offer.  He  was  entitled,  in 
the  absence  of  anything  said  to  the  contrary,  to  rely  upon 
the  paper  signed  by  him  as  evidencing  the  agreement  upon 
which  he  wa^  to  become  a  shareholder.  W.  A.  Johnston  was 
the  agent  of  the  company  in  procuring  the  agreement.  He 
liad  assumed  to  accept  the  offer  in  the  terms  in  which  it  was 
made,  and  defendant  was  quite  justified  in  believing,  in  the 
absence  of  any  notice  to  the  contrary,  that  the  company  was 
meptin^  his  offer  as  made.  There  does  not  appear  to  be 
the  A  ighte^Jt  ground  for  supposing  that  he  had  any  reason 
to  suppose  the  contrary.  It  was  suggested  in  argument  that 
the  arrangement  for  receiving  the  common  stock  was  a  pri- 
vate one  between  W.  A.  Johnston  and  defendant,  whereby, 
in  consideration  of  the  latter's  agreement  to  take  and  pay 
for  tlie  30  preference  shares,  the  former  was  to  make  over  to 
him  15  shares  of  common  stock.  But  there  is  nothing  in 
the  e:vidence  to  support  this  argument.  The  only  pretext  for 
it  was  the  fact  that  W.  A.  Johnston  was  the  owner  of  a 
krgo  part  of  the  common  stock,  but  in  his  testimony  he  did 
not  throw  out  the  slightest  hint  that  the  nature  of  the  bar- 
.eain  was  as  now  suggested.     ... 

[Beference  to  Chapman  v.  Great  Central  Freehold  Mines, 
22  Times  L.  K.  90.] 

Plaintiffs  cannot  enforce  the  agreement  contained  in  the 
paper  of  30th  May,  1902,  and  they  have  failed  to  prove  any 
modification  or  variation  of  it,  agreed  to  and  accepted  by 
defendant. 

Then  as  to  the  effect  of  defendant's  acts  and  conduct  and 
the  entries  in  the  books.  He  only  attended  the  meetings  on 
30th  May,  1902,  and  in  respect  to  them  he  must  be  taken  to 
have  attended  only  as  a  shareholder  upon  the  terms  of  his 
^ffer,  and  as  between  him  and  the  company  it  cannot  be  said 
that  his  doing  so  operated  in  any  way  to  the  prejudice  of 
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<he  company,  or  induced  them  to  take  a  position  or  engage 
in  acts  which  otherwise  they  would  not  have  done.  In  other 
words,  there  was  no  estoppel.  The  entries  in  the  books  ap- 
pear to  establish  nothing,  but  in  any  case  they  were  no  more 
than  prima  facie  evidence.  There  is  nothing  in  them  incon- 
sistent with  the  position  taken  by  defendant.  They  are  no 
more  conclusive  than  the  fact  of  his  attending  the  meetings 
on  30th  May,  1902. 

The  cases  cited  for  plaintiffs  on  this  question  only  go  to 
illustrate  the  well-worn  rule  that  each  case  must  depend 
upon  and  be  governed  by  its  own  circumstances.  The  pay- 
ment of  money  on  account  of  shares,  the  active  participation 
in  the  affairs  of  the  company,  the  knowingly  allowing  the 
name  to  appear  as  a  shareholder  or  director,  and  the  like, 
have  always  been  considered  as  important  but  not  conclusive 
elements.  None  of  them  occur  in  the  present  case,  and  the 
facts  proved  remove  any  impression  unfavourable  to  defendant 
that  his  conduct  on  the  one  day  and  the  entries  in  the  books 
might  create,  if  left  wholly  unexplained. 

The  appeal  fails  and  ought  to  be  dismissed. 


January  22nd,  1906. 
C.A. 

A]iIE8   V.   SrTHKRLAXD. 

Broker — Sh ares — Pledge  for  A drnnces — Margins — Specuhtive 
Shares — Fall  in  Price — Sale  wUliout  Notice  to  Customer 
— Laches — Measure  of  Damages — Intention  of  Customer  to 
Retain  Shares — Price  at  Tiine  of  Trial. 

Appeal  by  defendant  from  order  of  a  Divisional  Court 
(6  0.  W.  R.  20,  9  0.  L.  R.  631),  dismissing  defendant's  ap- 
peal from  judgment  of  Street,  J.  (5  0.  W.  R.  328),  in 
favour  of  plaintiffs,  in  an  action  to  recover  moneys  advanced 
by  plaintiffs,  as  defendant's  brokers,  to  protect  400  shares 
of  Dominion  Coal  Co.'s  stock  bought  by  plaintiffs  for  de- 
fendant on  margin.  Plaintiffs  sold  defendant's  stock,  as  was 
held  by  the  Divisional  Court,  wrongfully,  but  it 
was  also  hold  that  defendant  was  not  entitled  to  recover 
damages  for  the  sale,  because  the  Court  concluded,  upoa 
the  evidence,  that  defendant   would   have  held   the  stock  if 
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it  had  not  been  sold,  and  at  the  time  of  the  trial  it  could 
have  been  bought  very  much  below  the  prices  at  which  it 
was  sold  by  plaintiffs. 

S.  C.  Biggs,  K.C.,  for  defendant. 

W.  X.  Tilley,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  and  3^1kredith,  J  J.  A.),  was  delivered  by 

Meredith,  J.A.  : — The  contentions  on  behalf  of  the  ap- 
pellant are:  (1)  that  the  respondents  never  had  any  cause 
of  action  against  him;  (2)  that,  being  unable  to  restore  the 
pledge  held  as  security  for  the  moneys  advanced  by  them, 
they  cannot  enforce  payment  of  the  debt;  and  (3)  that  the 
appellant  was  entitled  to  substantial  damages;  all  of  which 
are  substantially  questions  of  fact. 

The  respondents  admittedly  paid  for  the  appellant,  at  his 
request,  the  sum  of  money  of  which  that  in  question  forms 
part,  and  so  had  the  usual  right  of  action  at  law  on  the  com- 
Di(m  count  for  money  paid. 

It  is  also  not  in  accordance  with  the  fact  that  the  re- 
spondents were  or  are  unable  to  restore  the  pledge ;  they  could 
at  any  time  have  acquired  in  the  market  400  shares  of  the 
stodc  which  they  had  sold,  as  readily  as  they    could    have 
bought  400  bushels  of  any  particular  grade  of  wheat,  or  any 
other  marketable  commodity;  and  any  400    shares    of  the 
same  stock  would  have  answered  the  appellant^s  demand  for 
redemption  as  well  as  the  actual  400  which  had  been  negli- 
gently sold;  indeed  he  never  had  any  knowledge  what  those 
shares  actually  were,  if  in  truth  any  defined  shares  were  actu- 
ally transferred  to  the  respondents  for  him  under  his  order 
to  them  to  purchase  for  him.     The  appellant  was  not  bound 
to  seek  to  redeem ;  he  might  treat  the  respondents  as  wrong- 
doer?— as  guilty  of  a  conversion  of  his  stock,  if  it  ever  as- 
sumed that  state;  but  when    his  claim    is  based    upon  an 
inability  to  restore  the  pledge,  under  his  second  contention, 
it  is  to  be  met  upon  that  ground.     If  he  desired  to  redeem, 
it  was  his  duty  to  pay  or  tender  the  debt,  but  that  he  never 
did;  to  do  so  would  put  the  respondents  in  a  much  better 
position  than  they  have  assumed  in  this  action,    the    stock 
having  not  long  after  the  sale  gone  down  in  price  much  be- 
low that  at  which  it  was  sold  and  ever  since  so  remaining. 
I  find  it  difficult  to  perceive  how  anything  is  to  be  made  out 
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of  tlie  second  contention.  The  assignment  of  the  brokers 
would  not  have  prevented  them  or  their  assignees  receiving 
payment  of  the  debt  and  giving  the  400  shares  which  would 
be  acquired  out  of  part  of  the  payment.  Not  having  sought 
and  been  denied  redemption,  how  can  the  appellant  answer 
for  the  respondents  that  tkey  would  not  have  restored  the 
shares  ? 

The  last  contention  covers  the  real  question  upon  this 
appeal.  Treating  the  respondents  as  wrong-doers,  or  as 
guilty  of  a  breach  of  contract,  is  the  appellant  entitled  to 
damages  greater  in  amount  than  the  price  for  which  the 
shares  were  actually  sold  and  with  which  they  have  credited 
him?  The  trial  Judge  and  the  Divisional  Court  have  found 
that  he  sustained  no  damages  beyond  that  amount.  What 
should  be  the  measure  of  his  damages?  Surely  the  measure 
of  his  loss  through  the  acts  of  which  he  complains.  It  is  not 
a  ca.'^e  in  which  the  respondents  can  but  will  not  supply  the 
means  by  which  the  damages  can  be  accurately  estimated, 
and  there  are  no  other  available  means  of  doing  so;  and  the 
ease  is  otherwise  free  from  some  of  the  difficulties  which  fre- 
quently beset  cases  of  this  kind;  there  is  reasonable  evidencir 
as  to  what  the  appellant  would  have  done  if  the  shares  had 
not  been  sold.  The  appellant  leaves  in  much  doubt  the  time 
when  he  first  learned  of  the  sale  he  now  complains  of;  lii.^ 
best  effort  at  fixing  the  time  was  that  it  was  not  on  9th  Jun.j' 
nor  till  some  time  afterwards.  So  he  makes  it  plain  that 
until  some  time  after  9th  June  he  had  no  intention  of  sell- 
ing. The  finding  hitherto  has  been  that  he  would  still  have 
retained  them  "  on  margin/'  and  so  gained,  instead  of  losing, 
by  the  sale;  and  that  finding  is  well  supported  by  the  evidence. 
His  testimony  is  that  he  did  not  desire  to  sell,  that  he  had 
other  \Qry  large  holdings  of  the  same  stock,  which  he  still 
holds,  and  that  he  was  so  desirous  of  retaining  these  shares 
that  he  would  rather  have  let  400  shares  of  his  other  holding 
go,  if  he  could  not  have  kept  both;  and  this  testimony  as  to 
the  tenacity  of  his  intention  is  supported  by  the  fact  that  he 
did  not  sell  at  a  time  when  he  might  have  sold  at  a  great 
profit,  soon  after  buying.  I  cannot  doubt  that  the  finding, 
upon  this  question  of  fact,  in  the  other  two  Couri^j,  was  right. 

The  case  has  boon  dealt  with  throughout  as  one  of  'i 
pledge  of  goods,  and  doubtless  such  was  its  true  character, 
thouirh  T  have  bfU'n  unable  to  find  sufficient  in  the  evidence 
to  shew  that  the  shares  in  question  ever  assumed  a  sufficiently 
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<lefinite  shape  to  be  the  subject  of  a  pledge  and  of  trover; 
hut  if  the  case  were  to  be  treated  as  one  of  contract  between 
Krokor  and  speculating  customer  onl}-,  the  same  result  would 
lie  reached  with  even  less  contention. 

I  would  dismiss  the  appeal. 


January  22nd,  1906. 
C.A. 

CITY      OF     TORONTO     v.     TORONTO     ELECnUO 
LIGHT  CO. 

CITY  OF  TORONTO  v.  INCANDESCENT  LIGHT  CO. 

OF  TORONTO,  AND  TORONTO  ELECTRIC 

LIGHT  CO. 

Appeal  in  Pvivij  CouncU — Mnlion  io  Allow  Security — Leave  to 
Appeal — Jurisdiction  of  Court  of  Appeal — Amount  in 
Controversy — Bight  of  Appeal. 

Motion  by  plaintiffs  to  allow  security  on  proposed  appeal 
by  them  from  the  judgment  of  this  Coiirt  (6  0.  W.  R.  443) 
to  the  Judicial  Committee  of  the  Privy  Council. 

The  motion  wa<  heard  by  ^foss,  C.J.O.,  Osler,  (Jar- 
Kow,  Maclaren,  and  Mkredith,  JJ.A. 

J.  S.  Fullerton,  K.C.,  for  plaintiffs. 

E.  F.  B.  Johnston,  K.C,  and  J.  S.  Lundy,  for  defendants, 
opposed  the  motion,  on  the  ground  that  the  appeal  was  not 
competent,  the  case  not  being  within  R.  S.  0.  1897  ch.  48, 
ail  Act  respecting  .Vppeals  to  His  Majesty  in  FTis  Privy 
Council. 

Osler,  J.A.:— In  Gillett  v.  Lumsden,  [1005]  A.  C.  (iOl, 
it  was  said  by  the  Judicial  Committee  that  it  was  clear  to 
their  Lordships,  on  considering  the  Ontario  Act,  that  an 
allowance  of  the  appeal  was  contemplated,  and  that  such 
allowance  must  be  one  by  the  Court  of  Appeal  for  Ontario — 
that  it  waf;  essential  that  the  appeal  should  be  admitted  by 
the  Court,  and  that  the  Court  was  bound  to  exercise  its  jutl.s:- 
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ment  in  coiusidering  whether  any  particular  case  was  appeal- 
able or  not.  I  do  not  understand,  however,  from  anything 
that  was  said  in  that  case  that  anything  which  this  Court 
could  do  or  say  would  make  an  appeal  competent  in  a  case  not 
within  the  Act,  though  I  infer  that  where  the  appealable  value 
may  be  said  to  be  uncertain,  the  »rudicial  Committee  would 
be  dis])osrd  to  entertain  the  appeal  where  this  C'ourt  had  pass- 
ed upon  the  subject  and  had  decided  that  it  was  competent, 
and  liad  allowed  the  security  upon  that  footing.  All  that  we 
are  bound  to  do  is  to  exercise  our  judgment  upon  the  question 
whether  the  case  is  within  the  Act  or  not.  If  we  should 
think  that  it  is,  we  ought  to  approve  the  security  if  satisfac- 
tory and  thus  allow  the  appeal.  If  we  should  think  otherwise 
we  should  refuse  to  do  so  and  leave  the  party  to  petition  for 
leave  to  appeal,  a  leave  which  we  have  no  jurisdiction  to  give. 
Our  jurisdiction  is  confined  to  allowing  the  security,  though 
in  doing  so  we  decide  quantum  valeat  that  the  case  is  ap- 
pealable under  the  Act. 

In  Allan  v.  Pratt,  13  App.  Cas.  780,  a  Quebec  appeal  by 
the  defendant  in  an  action  where  no  more  than  $1,100  had 
been  recovered,  though  $5,000  had  been  claimed,  the  Court 
below  "admitted'^  the  apj)eal  (an  expression  not  used  in  the 
jurisprudence  of  this  province),  though  the  recovery  was  for 
a  sum  below  the  appealable  amount.  The  validity  of  their 
order  was  obj(Hted  to,  and  the  appeal  was  dismissed  on  the 
ground  that  the  case  was  governed  by  Macfarlane  v.  Le- 
Claire,  15  Moo.  P.  C.  181,  on  the  question  of  value,  i.e.,  that 
it  was  the  amount  recovered,  not  the  amount  claimed,  which 
ruled,  and  that  it  was  not  at  all  affected  by  the  circumstance 
that  the  Court  below  did  not  give  effect  to  the  objection,  but 
gave  leave  to  appeal,  as  they  seem  formally  to  have  done. 
*'  It  has  been  decided  in  former  cases,"  said  the  Committee, 
''  that  leave  so  given  does  not  make  the  thing  right  if  it 
ought  not  to  have  been  done.'^ 

It  appears  to  me  that  the  appeal  in  the  present  case  is  not 
comi)etent,  that  is  to  say,  that  the  case  is  not  appealable  under 
the  Act.  The  right  of  appeal  is  defined  and  limited  by  sec. 
1.  An  appeal  shall  lie  to  His  Majesty  in  His  Privy  Council 
only  "where  the  matter  in  controversy  exceeds  the  sum  or 
value  of  $4,000,  as  well  as  in  any  case  where  the  matter  in 
qiu^stion  relates  to  the  taking  of  any  annual  or  other  rent, 
customary  or  other  duty  or  fee,  or  any  like  demand  of  a  gen- 
eral or  public  nature  affecting  future  rights." 
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Here  the  action  \s  brought  for  a  declaration  that  the 
rights  conferred  upon  the  defendants  the  Toronto  Eiectrij 
Light  Company  for  laying  down  and  operating  their  under- 
ground wires,  conduits,  and  appliances  in  the  eity  streets 
under  their  agreement  with  plaintiffs  of  13th  November, 
1889,  have  been  forfeited  by  the  amalgamation  of  the  com- 
pany with  their  co-defendants,  the  Incandescent  Light  Com- 
pany of  Toronto,  contrary  to  one  of  the  terms  of  the  agree- 
ment, and  the  action  has  been  dismissed.  Clearly  that  is  not 
a  matter  in  question  within  the  last  branch  of  the  section, 
if  for  no  other  reason  than  because  there  is  no  annual  or  other 
rout  payable  by  defendants  to  plaintiffs  in  respect  of  the 
.  rights  conferred  by  the  agreement.  Whether  the  words  "  sum 
or  value"  in  the  first  branch  are  confined  to  cases  in  which 
**  the  matter  in  controversy^^  is  of  a  pecuniary  nature,  may  be 
an  arguable  question.  But  however  that  may  be,  the  whole 
matter  in  controversy  at  the  trial  was  whether  the  Toronto 
Electric  Light  Company  had  forfeited  their  rights  by  amal- 
gamation with  their  co-defendants.  This  was  the  only  claim 
made,  the  only  contention  put  forward,  at  the  trial,  and  there 
is  nothing  before  us  to  shew  that  such  a  matter  is  or  can  be 
of  value  to  plaintiffs  of  more  than  $4,000  or  of  any  sum  or 
value  capable  of  being  ascertained  or  defined.  Defendants 
would  be  in  a  different  position  if  they  were  the  parties  de- 
siring to  appeal,  but  from  plaintiffs'  point  of  view  (and  that 
is  what  is  now  to  be  considered,  see  Macfarlane  v.  Leclaire, 
supra,  p.  187),  all  that  is  sought  is  the  destruction  of  de- 
fendants^ franchise.  The  plaintiffs  are  not  seeking  to  ac- 
quire it.  They  seek  only  to  be  freed  from  it.  What  they 
might  be  able  to  do  in  that  event  by  dealing  with  another 
company  or  by  handling  the  electric  lighting  business  them- 
selves, is  not  the  matter  in  controversy,  nor  are  such  inciden- 
tal or  possible  consequences  elements  to  be  taken  into  con- 
sideration in  determining  the  value,  giving  that  word  it** 
widest  meaning,  of  what  is  really  in  contention  between  the 
parties. 

Motion  dismissed. 

Moss,  C.J.O..    Garrow    and    Maclarkx,    JJ.A.,  con- 
curred. 

Meredith.  J. A.,  dissented,  for  reasons  given  in  writing. 
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January  23rd,  1906. 

DIVISIONAL  COURT. 

Re  McINTYRE. 

Surrogate  Court — Passing  Accounts  of  Administrator — Credi- 
tor's Claim — Refusal  of  Administrator  to  Pay — Allowance 
by  Surrogate  Judge — Jurisdiction. 

Appeal  by  Marv  Dean,  sist(M-  of  Archibald  A.  Mclntyre, 
intestate  docoasecl,  from  order  of  Judge  of  Surrogate  Court 
of  Elgin,  upon  passing  accounts  of  administrator,  assumins^ 
to  disallow  in  part  the  claim  of  the  appellant  for  payment 
by  the  administrator  of  a  sum  of  $792  alleged  to  be  due  to 
appellant  upon  a  bond.  Appellant  claimed  as  a  creditor  of 
the  estate;  and  had  not  been  paid  by  the  admini.strator. 

J.  A.  Robinson,  St.  Thomas,  for  the  appellant. 

S.  Price,  St.  Thoma.^,  for  the  administrator. 

The  Court  (:\tKRtDrru,  C.J.,  Tkktzel,  J.,  'Mabkk,  J.) 
held  that  the  Surrogate  J  urge  had  no  jurisdiction,  upon 
pa>s  ng  the  accounts,  to  allow  or  disallow  the  claim,  which 
did  not  form  ])art  of  the  administrator's  account. 

Ap})eal  allowed  as  to  this  claim,  upon  the  ground  of  Avant 
of  jurisdiction  in  the  Court  below. 


Cartwrigiit,  Mastkr.  January  24:TH,  190C. 

CHAMBERS. 

HAIGITT  V.  MEXZIE  WALL  PAPER  CO.    AND  T.  S. 
PATILLO  CO. 

Writ  of  Summons — Serrirr  out  of  Jurisdiction — Joint  Causp, 
'if  Action — Tlulc  1(12  (g) — One  Defendant  in  Jurifidiction 
— Xecessary  Party  out  of  Jurisdiction — Joinder  of  De^ 
fendants. 

Motion  by  defendants  the  T.  S.  Patillo  Co.,^  whose  head 
(  ffice  was  in  Xova  Scotia,  to  set  aside  order  permitting  plain- 
tiff to  serve  the  ap])licants  with  the  writ  of  summons  out  of 
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the  jurisdiction,  and  to  set  aside  the  writ  and  service  thereof ; 
and  motion  by  defendants  the  Menzie  Wall  Paper  Co.  to  com- 
pel plaintiff  to  elect  against  which  defendant  company  he 
would  proceed. 

W.  X.  Ferguson,  for  defendants  the  Patillo  Co. 

Strachan  Jolmston,  for  defendants  the  Menzie  Co. 

A.  W.  Ballantyne,  for  plaintiff. 

The  'Master  : — As  appears  from  the  statement  of  claim 
as  amended,  plaintiff  is  a  traveller  who  was  engaged  by  the 
Menzie  Co.  for  1905  at  $1,000  a  year  and  expenses.  Tn  May 
<»f  that  year  plaintiff  was  sent  by  the  Menzie  Co.  to  Truro, 
X.S.,  with  instructions  that  for  the  rest  of  the  year  he  was 
to  travel  imder  the  direction  of  the  Patillo  Co.,  as  agent  of 
the  Menzie  Co.,  and  the  Patillo  Co.  was  to  pay  his  salary 
and  expenses  as  such  agent.  Plaintiff  accordingly  went  to 
Truro  and  sold  the  goods  of  the  Menzie  Co.,  under  the  in- 
>truetions  of  the  Patillo  Co.,  until  15th  July,  when  he  was 
wrongfully  dismissed  by  both  defendants,  and  he  seeks  to 
recover  from  them  a  balance  of  salary  and  damages  for  such 
wrongful  dismissal. 

Tn  support  of  the  fir.^^t  motion  it  was  argued  by  Mr.  Fer- 
jnison  that  the  Patillo  Co.  was  not  a  necessarj'  and  proper 
party  to  this  action  under  Rule  168  (g).     .     .     . 

[Reference  to  Witted  v.  Galbraith,  [1893]  1  Q.  B.  577; 
The  "Due  D'Aumale,''   [1903]   P.  18,] 

These  cases  seem  to  shew  that  the  motion  must  fail,  as 
the  amended  statement  of  claim  on  its  face  alleges  a  joint 
caus»»  of  action,  and  to  this  plaintiff  must  be  confined. 

For  the  same  reason,  I  think  the  motion  requiring  plain- 
tiff to  elect  also  fails.  Such  a  motion  can  only  succeed 
where  the  matter  lies  on  the  face  of  the  statement  of  claim, 
as  in  Baines  v.  City  of  Woodstock,  6  0.  W.  R.  601,  and  that 
class  of  ca.-es. 

Here  plaintiff  sets  up  a  joint  cause  of  action.  Whether 
he  can  prove  it  is  something  which  cannot  now  be  considered. 

The  agreement  with  the  Patillo  Co.  produced  on  the  mo- 
tion ...  is  dated  at  Toronto,  which  would  seem  to 
bring  these  defendants  within  Rule  102  (e)  as  to  their  sep- 
arate contract  with  him.  But  that  is  not  in  question  now. 
The  present  action  is  on  a  joint  hiring  by  both  defendants, 
involving  a  joint  liability. 
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If  it  was  any  advantage  to  the  Patillo  Co.,  they  perhaps 
might  enter  a  conditional  appearance.  But  it  was  conceded 
on  the  argument  that  nothing  would  be  gained  by  so  doing. 
If  the  claim  was  an  alternative  one,  as  in  Langley  v.  Law- 
Society  of  Upper  Canada,  3  0.  L.  B.  246,  such  an  appearance 
would  be  a  benefit,  if  a  defendant  could  shew  that  any  agree- 
ment was  not  such  as  to  bring  Bule  162  into  operation.  There 
would  then  be  only  a  separate  cause  of  action  against  one  of 
the  defendants,  but  against  which  he  could  recover,  plaintiff 
might  be  in  doubt,  as  in  Tate  v.  Natural  Gas  Co.,  18  P.  K. 

As  the  matter  is  not  clear,  the  costs  of  these  motions  will 
be  in  the  cause. 


Boyd,  C.  January  24th,  1900. 

TRIAL. 

DUN  DAS  v.  DIXXICK. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Spen'fk 
Performance — Relief  from  Contract — Hardship — Equit- 
able Terms — Pai/menf  of  Damarjes  and  Costs — Evidence  of 
Contract. 

Action  against  the  trustees  under  a  trust  conveyance  from 
one  \V.  W.  Farley  for  specific  performance  of  a  contract, 
dated  22nd  August,  1904^,  made  by  defendants  as  trustees, 
with  plaintiff,  as  alleged,  to  sell  certain  lands  and  houses  for 
$1,200. 

R.  McKay,  for  plaintiff. 

11.  E,  Rose,  for  defendants. 

Boyd,  C.  : — The  terais  of  the  contract  are  made  out  with 
certainty,  and  there  is  no  dispute  as  to  what  was  agreed  upon 
by  all  ])arties.  The  difficulty  is,  that  considerable  hardship 
and  probable  loss  will  be  brought  upon  defendants  if  the  con- 
tract is  to  be  enforced  in  specie.  In  all  the  circumstances, 
they  should  be  relieved  from  this  position,  on  the  equitable 
terms  of  making  good  to  the  purchaser  the  outlay  and  costs 
incurred  by  him,  that  is,  such  damages  as  would  be  given  for 
breach  of  the  contract  at  law.     This  can  he  worked  out  in 
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the  one  suit:  Casey  v.  Hanlon^  21  Gr.  445;  Tarnplin  v.  James, 
lo  Cli.  D.  223.  There  is  sufficient  evidence  of  the  contract 
to  bring  all  letters  and  documents,  including  deed  signed  in 
i^scrow,  into  consideration,  as  forming  one  transaction:  Gil- 
iatley  v.  White,  18  Gr.  1;  Hubbard  v.  Hatch,  174  Mass.  291). 

Action  dismissed,  upon  defendants  returning  deposit  with 
interest^  paying  $26  for  outlay  to  solicitor  of  purchaser,  and 
co:5ts  of  action. 


January  24th,  1906. 
divisional  court. 
WALKER-PARKEK  CO.  v.  THOMrSON. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Author- 
iiy  of  Agent  to  Contract  for  Vendor — Misapprehension  a^ 
to  Instructions — Specific  Performance — Refusal  to  Enforce. 

Appeal  by  defendant  Minnie  Hammerton  from  judgment 
of  Teetzel,  J.,  in  favour  of  plaintiffs  in  an  action,  so  far  as 
the  appellant  was  concerned,  for  specific  performance  of  ar 
alleg^  contract  made  by  her,  a^  vendor,  for  the  sale  to  plain- 
tiffs of  a  house  and  lot  in  Wellington  street  west  in  the  city 
of  Toronto.  The  appellant  gave  defendants  the  Real  Estate 
Agency  Co.,  an  incorporated  company,  a  written  authority  to 
sell  the  property,  and  the  agreement  which  plaintiffs  sought 
to  enforce  was  signed  by  defendant  J.  Enoch  Thompson,  who 
was  in  fact  manager  of  that  company,  as  agent  for  the  ap- 
I>e]lant.     The  latter  set  up  that  she  was  not  bound. 

IT.  H.  Dewart,  K.C.,  for  appellant. 

E.  E.  A.  DuVemet  and  T.  L.  Church,  for  plaintiffs. 

The  judgment  of  the  Court  (Boyd,  C,  Clute,  J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  : — I  think  all  the  evidence  leads  to  the  conclu- 
sion that  the  reason  for  the  appellant  deciding  to  sell  the 
property  in  Toronto  was,  that  out  of  the  proceeds  she  might 
be  able  to  purchase  another  property  in  Cuba  (or  the  South). 
She  was  apparently  in  ill  health  at  and  after  the  transaction 
in  question  in  this  action,  and  discussed  the  change  with  Mr. 
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Thompson,  in  whom  she  liad  confidence,  and  from  whom  she 
thought  of  buying  a  place  in  Havana.  She  says:  "I  gave 
authority  to  sell  under  these  circumstances  and  with  these 
instructions,  that,  if  1  bought  property  in  Cuba,  I  was  to  sell 
the  property  here.  ...  1  thought  they  would  let  m*^ 
know  if  they  got  a  purchaser  before  signing  an  agreement." 
She  did  not  want  to  leave  her  house  in  Toronto  till  the 
autxunn,  intending  apparently  to  spend  the  early  spring 
months  in  the  South  and  return  to  her  Toronto  home  when 
it  got  too  warm  in  the  South.  She  eays  she  told  Thompson 
that  if  she  got  the  property — Cuba — she  would  not  have 
enough  money  to  set  her  up,  and  that  "  I  would  then  sell  the 
property  in  Toronto— that  is  how  the  whole  matter  came 
up  with  Thompson.^'  Thompson  said  to  her,  "  Are  you  going 
to  sell  that  property  if  you  buy  in  Cuba?''  And  she  said 
"  Yes,''  and  then  he  said,  ^'  Well,  put  it  in  my  company's 
hands.''  She  said,  '*  \'er}'  well,"  and  then  her  signature  was 
put  to  the  paper  authorizing  the  Real  Estate  Agency  Co.  to 
sell.     That  is  her  version. 

■  Thompson  says :  *^  She  told  me  she  had  decided  to  sell 
the  property  here  on  account  of  the  winters  here,  and  she  said 
she  would  let  me  have  the  property  to  sell  exclusively." 

The  power  to  sell  was  signed  by  her  while  ill  in  bed  and 
without  any  consideration  of  its  terms,  and  she  was  under  the 
impression  that  it  was  not  so  drawn  as  to  give  power  to  con- 
clude a  sale  without  reference  to  her. 

The  power  was  signed  9th  February,  1905,  and  next  day 
she  started  for  the  South,  from  which  she  did  not  return 
until  after  this  action  was  begun  (which  was  4th  April,  1905). 
On  being  advised  of  the  sale,  she  despatched  a  hurried  answer 
by  wire  from  Jacksonville,  5th  March,  saying,  "  Cannot  give 
up  place  till  the  fall;"  and  in  a  letter  soon  after  says,  in 
answer  to  Thompson's  letter  (in  which,  on  4th  'March,  he 
says,  "  Better  come  back  and  dose  deal  and  dis|)ost^  of  fur- 
niture, then  YOU  will  have  money  to  buy  what  you  want 
down  south*') :  "About  the  house,  I  will  not  give  it  up  till 
1st  2^ovember,  so,  if  thev  won't  wait  till  then,  it  is  off. 
,  .  .  Anyway  I  can't  give  it  up  till  then."  This  was 
written  in  a  hurry  to  catch  the  post,  and  it  explains  truthfully 
why  she  was  disiip]H>inti\i  in  the  sale. 

In  letter  of  11th  March  TliiMunson  de feuds  himself  and 
says:  "You  said  nothiuir  alw^ut  ktH^nintr  the  house  on,  or  I 
wouM  have  ma«V?  that  a  cO!idition."     To  \>h.Toh  t^io  ai^pellaTit 
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telegraphs  on  14tli  March:  "You  should  have  submitted 
offer  to  me;  won't  pay  rent;  must  stand  till  I  return  or  won't 
sell."  Thompson's  answer  is  dated  15th  March :  *'  I  cannot 
tell  you  how  annoyed  I  am  with  myself,  but  I  thought  I  was 
following  your  instructions  to  close  for  $6,000  cash,  as  you 
wanted  to  get  out  of  the  business." 

1  think  that  the  misapprehension  arose  from  his  failing 
to  note  that  she  did  not  want  to  sell  forthwith,  but  only  con- 
ditionally, and  that,  even  in  the  event  of  an  acceptable  sale, 
she  was  not  prepared  to  go  out  of  possession  at  once  of  her 
hous<»  and  furniture  in  Toronto.  I  do  not  think  that  any 
writing  signed  by  her  precludes  her  from  setting  up  this  hon- 
est misapprehension  of  her  position  on  the  part  of  the  agent, 
as  a  reason  to  induce  the  Court  not  to  enforce  specific  per- 
formance, even  if  the  authority  to  sell  had  haen  given  to 
Thompson  himself. 

This  was  the  last  letter  she  received  from  Thompson  when 
absent,  and  it  was  not  answered  till  5th  April,  when  by  a  tele- 
gram from  New  Orleans  she  explained  the  delay — ''  Been  ill ; 
leaving  to-night ;  do  nothing  till  I  arrive."  But  on  the  day 
before  (4th  April)  this  action  had  been  commenced  for  spe- 
cific performance. 

I  do  not  think  blame  is  to  be  cast  on  Thompson  for  sug- 
gesting the  defence  of  this  action.  Before  the  letter  written 
by  him  on  12th  April,  in  which  he  refers  to  the  "  Real  Estate 
Agemy  not  being  on  the  agreement,"  she  had  returned  to 
Toronto,  and  had  seen  a  lawyer — had  apparently  received  a 
copy  of  the  written  authority,  and  had  been  told  that  the  sale 
i  ould  not  be  forced  against  her  or  Thompson.  See  her  let- 
ter, ilated  '•  Wednesday"  only,  beginning,  *'  Will  you  kindly 
let  me  have  the  paper  I  signed,"  wliich  from  internal  evidence 
would  seem  to  be  prior  to  Thompson's  letter  of  12th  April, 
though  it  may  have  been  written  earlier  on  that  day.  I  do 
not  think  the  enhanced  price  had  anything  to  do  with  the 
refusal  to  carry  out  the  transaction;  for  that  offer  of  $7,000 
was  not  made  till  well  on  in  April,  after  action  begun.  And 
she  th(  n  offers  it  to  plaintiffs  at  an  advance  of  $500  if  she  is 
left  in  possession  till  October,  and  before  this  the  matter 
mi«rht  have  been  settled  if  plaintiffs  had  acceded  to  her  wish 
to  be  left  in  possession  rent  free  till  the  autumn. 

There  is  no  doubt  that  on  the  documents  the  duly  author- 
ized agent  for  sale  was  the  company,  and  not  defendant 
Thompson.  He  purported  to  act  on  that  written  authority. 
shewing  it  to  the  purchaser,  but  he    made  the    mistake  of 
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signing  the  contract  of  sale  in  his  own  name  as  agent  for  the 
appellant.  I  think  the  affirmative  evidence  of  the  appellant 
as  to  what  occurred  with  defendant  Thompson  is  to  be  pre- 
ferred to  his  absence  of  recollection  on  the  point,  and  her 
conduct  confirms  her  truthfulness.  1  think  also  the  weight 
of  evidence  is  in  affirmation  of  the  writing  that  the  company 
was  constituted  her  agent  and  not  defendant  Thompson  indi- 
vidually. Now,  if  the  agent  was  the  company,  Thompson 
had  no  right  of  his  own  motion  to  sign  so  as  to  represent  or 
liiiid  that  eomj)any.  The  company  was  not  a  nonentity, 
though  not  of  great  material  substance — having  a  little  land 
and  a  president.  But  Thompson  does  not  assume  to  sign  for 
die  company;  he  signs  for  himself  as  agent;  and,  unless  his 
signature  is  sufficient  under  the  Statute  of  Frauds,  it  cannot 
be  said  that  the  contract  of  sale  has  been  signed  by  or  on  he- 
half  of  the  constituted  agent — the  Real  Estate  Agency  Co. 
T.'pon  this  ground,  I  think  there  is  no  contract  signed  by  or 
for  the  owner  within  the  meaning  of  the  statute. 

Could  Thompson  be  regarded  as  a  collateral  agent,  on  the 
oral  testimony  I  thmk  there  would  be  a  good  equitable  de- 
fence as  against  him,  that  he  failed  to  carry  out  the  instruc- 
tions given  as  to  the  manner  of  sale — that  she  did  not  con- 
template or  direct  an  immediate  sale  or  an  immediate  re- 
linquishing of  possession,  and  that  there  was,  at  the  least, 
improvidence  if  not  carelessness  on  the  part  of  the  agent, 
which  should  induce  the  Court  to  hold  its  hand  and  not  spe- 
cifically ])erform  the  contract  against  the  unwilling  owner. 
It  is  not  without  hesitation  that  I  have  reached  this  result, 
but  it  seems  to  me  preferable  to  the  view  taken  by  Mr.  Justice 
Teetzel. 

Appeal  allowed  without  costs,  and  action  dismissed  with- 
out costs. 


Jaxuarv   24Tn,   1906. 

DIVISIONAL   COURT. 

"  IMPERIAL  CAP  CO.  v.  COHEX. 

Sale  of  Goods — dmiraci — Slatute  of  Frnuih — Order  Taken 
by  Travelling  Sahanuni  of  Vendor — Menwrandnm — An- 
ihority  of  Salesman  a.s*  Agent  of  Purchaser — Correspond- 
ence— Recognition  of  Order. 

Ap|)eal   l)y  defendant  from  judiinient  of    District  Court 
of  Algoma  in  favour  of  ])lain tiffs  upon  the  fourth  claim  made 
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in  the  action^  which  was  for  the  price  of  a  bill  of  goods  alleged 
to  have  been  ordered  by  defendant  and  shipped  to  her.  De- 
fendant said  that  she  countermanded  the  goods  before  they 
reached  her,  and  then  refused  to  accept  them,  and  she  pleaded 
the  Statute  of  Frauds.  Plaintiffs^  traveller  took  the  order 
from  defendant.     There  was  no  signature  by  defendant. 

J.  E.  Jones,  for  defendant,  contended  that  there  was  no 
evidence  to  support  a  finding  that  plaintiffs'  traveller  was 
authorized  to  sign  the  order  for  defendant,  relying  on  Ben- 
jamin on  Sales,  4th  ed.,  p.  241,  and  cases  there  cited. 

W.  E.  Middleton,  for  plaintiffs,  contended  that  the  order 
in  writing  defining  the  goods,  the  invoice  of  the  goods  sent, 
and  the  subsequent  letters  refusing  to  take  the  goods,  and 
recognizing  the  order,  were  sufficient  to  satisfy  the  statute, 
and  also  that  the  order  written  by  plaintiffs'  traveller  was  in 
itself  sufficient. 

The  judgment  of  the  Court  (Boyd,  C,  Street,  J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  : — ^TJpon  the  state  of  facts  disclosed  in  the  evi- 
dence the  last  word  in  point  of  law  appears  to  be  spoken  in 
1875  by  the  Court  in  Murphy  v.  Beven,  L.  R.  10  Ex.  126, 
which  appears  to  have  settled  the  law  down  to  that  time,  and 
it  has  not  since  been  modified  or  disturbed  by  any  more  re- 
cent decisions.  The  upshot  of  all  the  cases  as  there  deter- 
mined is  that  the  traveller  or  salesman  of  a  wholesale  dealer 
is  presumably  not  authorized  by  the  persons  why  buy  from 
him  to  sign  a  contract  for  them  as  purchasers.  And  the 
presumption  is  not  rebutted  by  the  memorandum  of  the  order 
being  made  up  in  the  purchaser's  presence  in  duplicate — one 
part  being  given  to  the  buyer  and  the  other  part  forwarded 
to  the  wholesale  house.  The  entry  of  the  name  of  the  buyer. 
as  in  this  case  ^'Miss  H.  Cohen,'^  made  by  the  salesman,  is 
not  evidence  per  se  of  his  agency  to  sign  unless  some  further 
facts  are  given  to  shew  that  he  was  acting  in  the  premises 
as  the  agent  of  the  purchaser.  Upon  that  point  there  is  no 
evidence  reported  to  us  by  the  Judge  or  set  forth  in  any  way 
on  which  such  a  conclusion  of  law  could  be  based. 

The  letters  put  in  evidence  do  not  eke  out  what  is  insuf- 
ficient, for  they  in  no  way  identify  this  contract,  but  speak 
of  goods  generally.  The  cases  relied  on  are  those  in  which 
the  letter  had  enclosed  in  it  or  in  some  other  way  identified 
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the  particular  contract,  as  in  Elliott  v.  Dean,  1  Cab.  &  Ell. 
283,  based  on  Wilkinson  v.  Evans,  L.  R.  1  C.  P.  407. 

The  appeal  is  allowed  with  costs  of  appeal.  The  judg- 
ment below  will  be  reduced  by  this  bill  of  goods  $191.75,  and 
the  costs  of  this  appeal  set  off  against  the  reduced  judgment 
below  and  costs  of  Division  Court  to  plaintiff. 

January  24th,  190(j. 

DIVISIONAL   COURT. 

ROBTNSOX  V.  ENGLAND. 

Costs — Taxation — Appeal — Omission  to  FiU  Written  Objec- 
tions before  Certificate  Signed — Slip  of  Solicitor — Relief — 
Setting  aside  Certificate — Extension  of  Time. 

Appeal  by  defendant  from  order  of  Magee,  J.,  auto  47. 
Joseph  Montgomery,  for  defendant. 
J.  C.  Hamilton,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Street,  J.,  Ma- 
bee,  J.),  was  delivered  by 

Boyd,  C.  : — In  a  carefully  edited  book  of  practice,  In  re 
Fnrber,  [1898]  2  Ch.  538,  is  cited  for  this,  that  where  there 
was  a  blunder,  and  in  order  to  prevent  miscarriage  of  justice, 
the  Master's  certificate  may  be  set  aside  and  re-signed  and 
dated  as  of  a  later  date  so  as  to  enable  objections  to  be  car- 
ried in  as  to  his  taxation:  Yearly  Practice  for  1905, 
p.  709.  This  rule  is  justified  by  the  report  as  given  in 
[1898]  W.  N.  at  pp.  303  and  313.  It  is  said  in  Campbell 
v.  Baker,  9  0.  L.  E.  295,  5  0.  W.  R.  372,  that  where,  owing: 
to  the  mistake  of  a  solicitor,  objections  have  not  been  car- 
ried in,  it  is  very  difficult  to  obtain  any  relief.  Difficult  it 
may  be,  but  not  impossible  according  to  the  well  understood 
principles  and  practice  of  the  Court.  Thus  it  was  said  in 
an  early  case  that  there  is  no  general  rule  with  respect  to 
the  practice  of  the  Court  that  will  not  yield  to  the  demands 
of  justice:  Kennedy  v.  Wakefield,  18  W.  R.  884;  Burrell  v. 
Nicholson,  6  Sim.  213.  The  general  power  of  the  Court  to 
relax  its  rules  exists,  and  it  only  depends  on  whether  a  suffi- 
cient special  case  is  made  out  to  warrant  its  exercise.  This 
is  recognized  by  Jessel,  M.R.,  in  In  re  Pilcher,  11  Ch.  D.  907. 

Here  the  mistake  is  one  of  pure  form,  arising  out  of  the 
solicitor's  slip,  which  he  sought  to  repair  on  the  day  of  its 
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occurrence.  The  matters  as  to  the  allowance  or  disallowance 
of  the  coste  of  the  commission  were  all  brought  and  argued 
bt'iore  the  taxing  oflBcer,  and  he  passed  upon  them  deliber- 
ately— so  that  all  that  remained  to  be  done  formally  was  to 
put  the  objections  to  his  ruling  in  writing,  that  he  might 
answer  them  in  writing — and  this  could  well  be  done 'nunc 
pro  tunc,  after  the  signing  of  the  allocatur  as  before.  But 
the  solicitor  omitted  to  file  his  objections,  and  before  he 
could  do  so  the  certificate  was  signed,  and  technically  the 
Master  was  functus  officio.  But  upon  application  to  the 
Judge  who  tried  the  case  he  is  evidently  of  opinion  tliat  the 
costs  of  the  commission  jBvidence  should  have  been  taxed,  as 
contended  for  by  Mr.  Hamilton,  and  so  made  the  order  for 
opening  up,  now  under  appeal.  We  think  he  had  the  power 
to  intervene,  and  that  the  exercise  of  his  discretion  should 
not  be  touched  on  appeal. 
Affirm  order,  but  no  costs. 


January  2.4th,  1906. 

DIVISIONAL  COURT. 

JONES  V.  REID. 

Pr^missfiry  Note — Alteration  after  Signature  of  Maker — In- 
seriion  of  Interest  Clause — Material  Alteration — Avoidance 
of  Instrument — Subsequent  Conduct  of  Maker — Estoppel 
— Ratification, 

Appeal  by  plaintiff  from  judgment  of  MacMahon,  J., 
6  0.  W.  R.  608,  dismissing  action  as  against  defendant  John 
M.   Reid. 

J.  B.  Mackenzie,  for  plaintiff. 

A.  H.  Clarke,  K.C.,  for  'defendant  John  M.  Reid. 

The  Court  (Meredith,  C.J.,  Anglin,  J.,  Mabee,  J.), 
dismksed  the  appeal  with  costs. 


Street,  J.  January  26th,  1906. 

CHAMBERS. 

Re  HODGE  AND  KERR. 

Prohibition — Magistrate — Crimina  1      PrnspcuHon — Motion  — 
Forum — Jurisdiction  of  Magistrate — Submission, 

Motion  by  Frederick  Kerr  for  prohibition  to  a  magistrate 
to  prohibit  him  from  proceeding  to  hear  a  complaint  against 
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the  applicant  for  an  offence  against  the  Eailway  Act,  upon 
the  ground  of  want  of  jurisdiction. 

B.  D.  Gunn,  K.C.,  for  the  applicant. 

Frank  Ford,  for  the  complainant. 
« 

Street,  J.,  held  that  there  was  no  jurisdiction  in  Cham- 
bers to  prohibit  a  magistrate  in  respect  of  a  criminal  prose- 
cution, and  adjourned  the  motion  into  the  Weekly  Court, 
where  it  was  dismissed  on  the  ground  that  the  applicant  had 
a]^|H»arod  and  submitted  to  the  jurisdiction. 


Street,  J.  January  26th,  1906. 

CHAMBERS. 

ONTARIO  LUMBER  CO.  v.  COOK. 

Pariii  ulars  —  Staianeni     of     Claim  —  SeifJemeni     of     Ac- 
couni;i — AUrga*ions  of  Error — Specifi''afions  of  Error. 

Appeal  bv  plain niTs  irom  order  of  Master  in  Chambers, 
ante  58,  requiring  phiintiffs  to  give  particulars  of  the  Sth 
paragraph  of  the  statement  of  claim. 

A.  G.  F.  Liiwrem^,  for  plaintiffs. 

A,  H.  Marsh,  K.C.,  for  defendants. 

Street,  J.,  disir.issed  the  api^eal  with  costs. 


Brittox,  J.  January  26th,  19CN5. 

TRIAI. 

HOVEXDEX  T.  O.  C.  HAWKES  LIMITED. 

Principal  :  •iJ  - 1  ,^ -  •* •'  — ^4  :f n  f ,<  T  > •  •  m  issio •#  on  5:7^  o^  G^y  •  ^< — 

Ttsp^^'^'iC^ — Pr.  "i^".'  *y^  S'^\r'fs  Sen:  to  Ajfi'. 

Act: on  for  m  comnrlss'.on  on  the  sale  of  £r(»i?  bj  plain- 
tiff   as  iLpem  for  def^ni^nis-     CoTinierc'aiin    f?r  pr.c-e  of 

J.  K.  •'^ones.  for  p'i:n::ff. 

W.  K  M  ddlf- .n  and  R,  G.  H^i-rer.  for  drferidants. 
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Britton,  J. : — PlaintiflE  was  for  a  time  agent  in  Ontario 
for  tlie  sale  of  goods  of  defendants,  and  this  action  is  brought 
for  commission  on  sales.  At  the  close  of  the  case  only  3 
things  remained  in  controversy: — 

1st.     The  time  when  commission  became  due. 

2ni  The  right  of  plaintiff  to  charge  full  commission  on 
order  from  Krug  Bros. 

3rd.     The  liability  of  plaintiff  for  samples  sent  out  to* 
him  by  defendants. 

(1)  I  am  of  the  opinion,  and  so  find,  that  the  letter  of 
7th  August,  1903,  was  not  intended  to  postpone  and  did  not 
in  fact  postpone  the  payment  of  commission  until  at  or  after 
ihe  receipt  by  defendants  of  the  price  for  goods  sold.  The 
interpretation  put  upon  this  letter  by  defendants  is  (1)  in- 
consistent with  the  part  of  same  letter  which  provides  fo.* 
payment  of  commission  monthly.  That  must  mean  raont'  ly 
after  commission  earned.  The  commission  was  earned  \vh(  n 
order  was  sent  in  by  plaintiff  and  accepted  by  defendants. 
(2)  With  the  dealings  between  the  parties  as  to  commission. 
Defendants^  acted  upon  and  in  accordance  with  plaintiff':* 
contention. 

The  principal  witness  for  defendants  is,  1  think, in  error  in 
stating  that  the  commission  was  paid  before  receipt  of  pur- 
chase money,  because  plaintiff  was  hard  up,  and  pressing  for 
pay.  The  correspondence  put  in  does  not  bear  out  this  state- 
ment. Plaintiff  did  not  say  money  would  be  acceptable,  but 
it  was  not  put  as  asking  grace — or  a  favour.  Defendants 
are  clearly  wrong  in  supposing,  if  they  do  suppose,  as  Bad- 
deley  says,  that  there  would  be  no  commission  payable  in 
case  of  a  customer's  insolvency,  or  in  any  case  where  the  cus- 
tomer did  not  from  any  cause  pay  for  the  goods  sold  on  order 
to  plaintiff.  Non-liability  in  case  of  insolvency  was  not  con- 
tended for,  at  the  trial.  The  fair  reading  of  the  letter  shews 
that  the  words  "net  amount  received"  were  used  to  deter- 
mine the  amoxmt  of  plaintiff's  commission  and  not  the  time 
when  commission  became  payable.  The  word  received  means 
in  that  letter  "  receivable,"  or  *'  to  be  received."  If  defend- 
ants' contention  that  the  strict  reading  of  the  letter  must 
govern  be  correct,  then  it  might  be  argued  that  3  per  cent. 
wonid  be  payable  only  when  price  received  for  bevelled  and 
silvered  plates,  and  all  kinds  of  glass,  and  the  6  per  cent,  on 
other  manufactured  goods,  would  be  payable  as  earned.  That 
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clearly  was  not  the  intention.  There  is  nothing  in  the  cor- 
respondence or  conduct  of  the  parties  to  indicate  any  dif- 
ference as  to  the  time  of  payment  of  commission  or  how- 
computed  on  the  different  kinds  of  goods. 

In  the  present  case  there  was  no  insolvency  of  purchasers, 
and  all  the  goods  have  now  been  paid  for — the  only  differ- 
ence is  that  if  defendants'  contention  prevail  the  action  was 
.commeuced  prematurely. 

(2)  it  :seems  clear  to  me  that  it  was  not  proposed  or  in- 
tended by  plaintiff  to  allow  half  of  his  commission  on  the 
Kruc^  ordc',  and  plaintiff  never  assented  to  defendants'  pro- 
po>iiion  that  plaintiff  should  accept  only  3  per  cent,  on  this 
order.  Tliere  is  no  evidence  of  fraud  either  in  representa- 
tion or  concealment  on  the  part  of  plaintiff  in  this  Kru;Jj 
matter.  Plaintiff  and  defendants  were  dealing  with  one 
another  directly,  and  there  was  no  misunderstanding  between 
them.  It  is  a  matter  of  no  importance  that  Krug  did  not 
understand  the  arrangement  as  plaintiff  and  defendants  did. 
This  is  simply  between  plaintiff  and  defendants,  and  plain- 
tiff's letter,  of  19th  December,  1904,  put  the  thing  plainly. 
Plaintiff,  by  giving  2^  per  cent,  off,  took  the  risk  of  defend- 
ants not  accepting  the  order.  Defendants  so  understood  it. 
If  they  had  understood  that  plaintiff  would  allow  to  Krug 
any  j)art  of  plaintiff's  commission,  there  would  have  been  an 
end  of  the  discussion,  and  defendants  would,  no  doubt,  hav? 
thanked  plaintiff. 

The  correspondence,  so  far  as  material,  about  the  Krug 
order,  begins  with  plaintiff's  letter  of  12th  September,  1904, 
enclosing  telegram  from  Krug,  and  informing  defendants 
that  plaintiff  had  offered  2  per  cent,  reduction.  Defendants 
refused- by  cable  of  23rd  December,  and  by  letter  of  same 
(late  declined  to  allow  this  discount.  Plaintiff  wrote  on  15th 
enclosing  further  order  for  950  plates.  Defendants  replied 
to  this  by  letter  of  28th  December,  accepting  this  order,  bur 
confirming  cable  and  letter  of  23rd  as  to  any  further  orders 
except  at  net  rates.  On  3l8t  December  defendants  received 
plaintiff's  letter  of  19th,  and  then  distinctly,  contrary  to 
their  letter  of  23rd,  accepted  the  order,  acknowledged  it  to 
Krug  Brothers,  and  asked  them  for  specifications  for  the  2,500 
plates,  so  as  to  enable  defendants  to  deliver.  Then,  having 
■•  ceepted  the  order  allowing  to  Krug  Bros,  the  discount  of 
2i  per  cent,  from  net  rate,  defendants  asked  plaintiff  to  be 
content  with  3  per  cent,  commission.     Plaintiff  declined  to 
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accept  the  3  per  cent,  commission,  resented  defendants'  ad- 
vice about  being  more  firm,  tendered  his  resignation  as  agent, 
and  drew  for  amount  of  commission.  The  defence,  in  my 
opinion,  fails  as  to  this  2  per  cent,  commission  deduction 
from  the  Krug  order. 

(3)  As  to  samples.     Plaintiff  by  his  letter  of  1st  Sep- 
lember,  1903,  asked  for  advertising  samples  similar  to  plates 
969,  971,  and  973,  and  anything  else  in  that  line  that  de- 
/endants  might  think  of  that  would  help,  and*  either  deduct 
the  price  of.  these  from  commissions,  or  draw  for  them  at 
sight.    I  confess  to  a  little  difl&culty  in   understanding  why 
plaintiff  offered  to  pay.     Samples  of  goods  sold  by  agents 
are  not  usually  paid  for  by  agents.     They  remain  the  prop- 
erty of  the  principals,  and  would  only  be  charged  as  a  mat- 
ter of  keeping  a  record  of  them,  and  of  having  them  account- 
ed for.    From  the  correspondence  and  what  has  taken  place 
between  the  parties,  I  do  not  think  that  plaintiff  expected 
to  pay  for  these  samples  or  that  defendants  intended  to  exact 
payment  for  them.     Defendants  sent  a  large  amount,  most  oi 
them  absolutely  useless  to  plaintiff  as  a  traveller,  for  the 
purpose  of  assisting  him  in  making  sales — all  admittedly  of 
no  commercial  value.     They  were  not  intended  for  sale,  and 
could  not  be  sold  except  possibly  for    a   trifle.     Defendants 
sent  invoices  of  these  samples  to  enable  plaintiff  to  have  the 
goods  pass  the  customs,  and  duty  was  paid  on  them  by  plain- 
tiff, and  plaintiff  also  paid  the  freight,  but  defendants  after- 
wards refunded  to  plaintiff  without  question  the  amount  of 
freight  and  duty  so  paid.     Plaintiff  says  he  did  not  expect  to 
pay  for  these  samples,  and  that  in  writing  the  letter   men- 
tioned, he  was    only  "jollying"    defendants.     That    is  no 
answer,  and  I  hold  plaintiff  to  the  fair  meaning  and  intent  of 
that  letter.     There  was  no  warrant  or  authority  in  that  letter 
to  defendants  to  send  the  greater  part  of  such  samples  as 
were  sent.     That  letter  in  part  reads :  "  I  am  also  after  the 
brewers  and  distillers*  and  hope  to  get  some    orders    from 
them.    Their  advertising  **fad^^  just  now  is  finger  or  push 
plates  of  bevel  plate,  about  3x7  or  3^x8^,  with  their  names 
and  business  thereon,  with  4  holes  for  screws  to  fasten  up, 
and  similar  in  design    to    Nos.  969,  971,  973.     If  I  had 
samples  of  your  plates  here  I  could  get  orders  easily,  so 
kindly  furnish  me  with   all  the  information    possible,  to- 
gether with  some  advertising  samples,  similar  to  969,  971, 
973,  and  anything  else  in  that  line  you  can  think  of  that 
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would  help,  and  either  deduct  from  my  commission '  or  draw 
at  sight/' 

Defendants  sent  no  special  information,  but  sent,  of  their 
own  choosing,  a  lot  of  samples  not  within  the  fair  meaning 
of  plaintiffs  request.  The  evidence  is,  that  the  value  of  the 
samples  that  would  fairly  come  under  the  description  in 
plaintiff's  leti or,  would  be  about  £4.  I  will  allow  $20 
for  these.  Plaintiff  does  not  want  these — puts  no  value  upon 
them — and  he  does  not  own  and  is  not  entitled  to  any  of  the 
others,  so  defendants  must,  as  against  the  plaintiff,  be  held 
entitled  to  get  free  of  any  charge  for  storage  all  the  samples 
sent  to  plaintiff.  Defendants  are  not  entitled  to  anything 
for  the  freight  or  duty  paid  by  plaintiff  and  refunded  by  de- 
fendants. 

Plaintiff  is  entitled  to  5  per  cent,  on  the  $5,661.64, 
amounting  to  $283.08,  and  deducting  the  amount  allowed 
to  defendants,  $20,  leaves  $263.08. 

Plaintiff  is  entitled  to  interest  from  commencement  of 
action,  11  months,  at  5  per  cent.,  $12.02.  Judgment  for 
plaintiff  for  $275.10,  with  costs. 

Counterclaim,  except  as  to  the  sum  of  $20  allowed,  as 
above,  dismissed  without  costs. 


Ma  BEE.  J.  January  9th,  1906. 

CHAMBERS. 

GARDIXEE  V.  BEATTIE. 

Vcufie — ('haivie^-TConvenience — Witnesses — Cause    of   Action. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers,  6 
0.  W.  R.  975,  changing  venue  from  Toronto  to  Milton. 

C.    II.   Porter,  for  plaintiff. 

W .  I.  Dick,  Milton,  for  defendants. 

Mabee,  .].,  dismissed  the  appeal  with  costs  to  defend- 
ants in  any  event. 
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BEADLBY  v.  ELLIOTT. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Specific 
Performance — Authority  of  Agent — Execution  of  Contract 
for  Vendor — Statute  of  Fra/uds — Memorandum  in  Writing 
— Name  of  Vendor  not  CUven — Delay — Inadeqimcy  of 
Price. 

Appeal  by  defendant  from  judgment  of  PALCONBRiDGEy 
C.J.,  of  3l8t  October,  1805,  in  favour  of  plaintiff  in  an  action 
by  an  allied  purchaser  to  compel  specific  performance  or  for 
damages  for  breach  of  a  contract  for  the  sale  to  plaintiff  of 
land  owned  by  defendant., 

H.  L.  Drayton  and  A.  Q.  Slaght,  for  defendant,  contended 
that  the  price  was  grossly  inadequate;  that  one  Black,  who 
pmported  to  maJke  the  agreement,  was  not  authorized  by  de> 
fendant  to  do  more  than  find  a  purchaser,  and  received  a  secret 
commission  from  the  purchaser;  and  that  the  vendor  was  not 
described  in  the  written  contract;  and  relied  on  the  Statute 
of  Frauds.  They  also  contended  that  the  suit  was  defective 
for  want  of  parties,  because  plaintiff's  associates  in  the 
alleged  purchase  were  not  made  parties. 

W.  S.  Middleboro,  Owen  Sound,  for  plaintiff. 

▼OL.  vn.   O.W.R.  NO.  4 — 10 
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The  judgment  of  the  Court  (Boyd,  C,  Clute,  J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  : — The  contract  sued  on  by  Bradley  is  evidenced 
by  the  following  memorandum  of  its  terms  in  the  shape  of  a 
receipt,  thus:  "Owen  Sound,  Nov.  9th,  1903.  Received  from 
Bradley  $100  in  part  payment  of  lot  16,  12th  con.  Albe- 
marle; balance,  $1,175,  to  be  paid  on  the  delivery  of  satis- 
factory deed.     P.W.  Black,  agent.'' 

The  name  of  the  vendor  or  owner  is  not  given  or  referred 
to;  Black  signs  the  receipt  as  agent;  but  agent  for  whom? 
To  arrive  at  that,  extrinsic  parol  evidence  is  sought  to  be 
<rivei>,  which  is  against  the  provisions  of  the  Statute  of 
Frauds.  Dart  says :  *'  When  the  parties  to  the  contract  ap- 
pearing in  the  memorandum  are  agents,  the  names  of  their 
principals  may  be  proved  by  parol  evidence,  but  this  will 
only  be  so  if  the  agents  contracted  as  principals.  If  an 
agent  contracts  as  agent,  the  memorandum  must  sufficiently 
identify  his  principal:'"  7th  ed.,  p.  235.  The  leading  case 
is  Porter  v.  Duffield,  L.  K.  18  Eq.  4,  in  which,  like  this,  there 
was  a  memorandum,  wath  one  of  the  contracting  parties 
neither  named  nor  described,  and  Jessel,  M.R.,-  says :  "  I 
fchould  be  thrown  upon  parol  evidence  to  decide  who  sold  the 
estate,  who  was  the  party  to  the  contract,  the  Act  requiring 
that  fact  to  be  in  writing :"  p.  8,  That  case  is  approved  and 
followed  in  Jarrett  v.  Hunter,  34  Ch.  D.  184,  and  10  years 
later  in  Filby  v.  Hunsell,  [1896]  2  Ch.  741.  Here  you  can- 
not gather  from  the  receipt  (signed  by  agent  Black)  the 
identity  of  one  of  the  contracting  parties.  The  agent  him- 
self does  not  purport  to  be  the  contracting  party,  but  merely 
the  reci])ient  of  the  money,  and  one  will  have  to  find  out  by 
verbal  and  conflicting  evidence  for  whom  the  property  was 
sokl.  This  seems  to  be  a  fatal  legal  objection  at  the  outset 
to  the  success  of  the  plaintiff:  see  White  v.  Tomalin,  19 
0.  R.  573. 

The  defendant  was  out  of  the  country  when  this  sale  was 
made  by  Black,  and  she  appears  not  to  have  returned  till 
after  the  action  was  begun  on  27th  July,  1904.  She  writes 
a  letter  from  California  on  11th  July,  1904,  saying  she 
is  going  to  return  at  the  end  of  the  month.  She  had  no 
interview  with  the  purchaser  nor  any  correspondence  with 
him,  and  there  were  no  papers  available  te  plaintiff  to  supply 
the  defect  in  the  memorandum  under- the  Statute  of  Frauds, 
as  to  the  name  of  the  other  contracting  party. 
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Then  to  deal  with  the  merits.  Whatever  negotiations 
occurred  prior  to  the  first  letter  in  evidence,  8th  September, 
11)(12,  in  which  "Mrs.  Elliott  sends  Black  a  list  of  lots,  in 
which  this  one,  16  in  12,  Albermarle,  appears,  at  the  price 
of  $1,800,  they  came  to  nothing,  and  should  not  enter  into 
consideration  in  order  to  construe  the  correspondence  which 
arose  the  next  year,  in  July,  1903.  The  matter  is  opened  by 
Black  writing  to  her  in  California :  "  Have  you  sold  the 
Harrison  lot  (the  one  in  question) ;  have  sent  a  lumber  man 
to  see  this  lot,  and  he  reports  it  worth  about  $1,000.  The 
timber  is  small,  and  Harrison  took  the  oak  off  before  selling 
it  to  Mr.  Elliott.  Supposing  I  can  get  $1,200  cash,  would 
YOU  lake  it  ?  An  answer  at  your  eariiest  convenience  would 
iblige." 

Answer  is  24th  September,  1903,  from  California:    "In 
reference  to  that  lot  you  wrote  me  some  time  ago,  I  mislaid 
it  somehow,     l^ow  here  is  my  best  offer,  $1,275.     I  have  for- 
gotten those  parties^  names  whom  you  wrote  me  about,  but 
I  know  timber  is  certainly  more  valuable  than  when  Mr. 
Elliott  bought." 

No  answer  was  sent  to  this,  but  on  9th  November,  1903, 
Biack  undertook  to  sell  to  Bradley  for  $1,275,  and  advised 
defendant  by  telegram  of  same  day,  post  card  dated  10th 
November,  and  lawyer's  letter  of  12th  November,  enclosing 
a  deed  for  her  signature.  On  19th  November  she  writes 
Black,  objecting  to  the  form  of  the  deed,  that  it  should  be 
"an  administratrix  deed  ...  so  there  is  no  use  wasting 
money,  and  I  will  wait  till  I  hear  from  you.  1  was  just 
HTiting  you  to  take  it  off  the  market  when  I  got  the  cable- 
gram; because  my  valuator  must  have  been  away  out  far." 
Xo  reply  to  this  apparently. 

On  27th  November  she  writes  again :..."!  have 
decided  not  to  sell  that  lot  unless  I  get  more  money.  Had 
I  received  it  shortly  after  I  wrote  you,  I  had  a  chance  to  in- 
vest here,  but  now  I  think  it  just  as  safe  in  timber.  I  wrote 
you  in  reference  to  deed.  Had  I  known  I  would  have  had 
you  prepare  papers  in  Chosley,  but  I  feel  I  made  a  mistake 
to  sell  for  that,  so  I  have  signed  no  paper  nor  will  until  I 
hoar  of  more  money.'^ 

And  sent  telegram  of  28th  November:  "Will  not  sell 
for  what  I  offered ;  mistake  in  deed." 
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Black's  answer  is  of  2nd  December,  1903,  in  which  he 
says :  ^*  I  sold  the  lot  on  the  authority  of  your  letter  of  24th 
September — took  a  deposit,  gave  a  receipt  therefor.  Deed 
made  out,  but  I  don't  like  to  be  doing  business  in  this  way. 
If  all  the  heirs  of  your  late  husband  have  signed  off,  the  deed 
is  all  right/'  Black  himself  therefore  places  his  authority 
on  the  letter  of  24th  September,  1903,  and  in  that  all  that 
is  said  by  the  owner  is:  "Here  is  my  best  offer,  $1,275." 
That  gave  the  opportunity  to  Black  of  accepting  that  offer  on 
his  0^11  behfrlf  or  on  behalf  of  another — but  no  right  to  dose 
a  sale  without  submitting  the  offer  of  the  owner.  That  is 
what  she  says  in  her  evidence  she  expected  to  be  done  (p.  37). 
an.  I  that  is  tlie  sound  legal  position.  True,  in  her  later  letter, 
iiiTei  Black  sends  deed,  she  writes  as  if  Black  might  sell,  but 
s?ic  r»:<rht  not  to  be  held  too  strictly  to  her  comments  on  what 
had  happened,  as  if  she  were  acting  under  advice.  No 
authority  was  given  except  in  the  letter,  and  that  cannot  be 
rightly  construed  as  giving  plenar}'  power  to  sell  and  con- 
clude the  bargain  without  reference  to  her.  Indeed  I  should 
be  disposed  to  think  it  would  be  open  to  her  to  resile  from 
the  offer  after  the  long  delay — it  should  be  accepted  promptly 
and  a  delay  of  less  than  a  month  has  been  held  unreasonable 
and  fatal:'  Thornbury  v.  Bennett,  1  Y.  &  C.  C.  C.  563. 

She  repudiates  the  sale  in  the  letters  to  Black,  and  sus- 
pects his  fidelity  to  her  interests  in  dealing  with  the  prop- 
eri.y,  both  in  lowering  the  value  in  his  letter  to  her  prior  to 
the  sale,  and  in  his  receiving  a  sum  for  commission  from  the 
purchaser  without  her  privity.  Apart  from  the  l^al  objec- 
tion, I  think  the  Court  should  be  slow  to  enforce  the  specific 
performance,  in  the  circumstances,  when  the  land  is  about 
double  the  value  of  what  the  purchaser  gets  it  for  from  Black. 
But  on  the  want  of  a  sufficient  memorandum,  I  would  dismiss 
the  action  and  allow  the  appeal  with  costs    to  defendant. 

As  to  this  being  not  an  authority  to  sell,  the  cases  are 
iH)llevtid  in  Rosenbaum  v.  Belson.  [1900]  2  Ch.  267,  and 
perhaps  the  nearest  to  this  is  Prior  v.  Moore,  3  Times  L.  R 
♦i24,  where  the  agent  was  told  to  put  the  lot  on  his  list  and 
was  given  the  lowest  price. 
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January  12th,  1906. 
U.A. 

Re  (JUALIPICATION  OF  TEACHEES  IN  ROMAJST 
CATHOLIC  SEPARATE  SCHOOLS  IN  ONTARIO. 

Separate  Sdiooh — Qualifications  of  Teachers — Status  of  Mem- 
bir  of  Religious  ComrnuniHes — Covstrudion  of  Statutes 
—''Persons'' — History  of  Legislation. 

Case  stated  by  the  Lieutenan1>Govemor  of  Ontario  by 
order  in  council  of  18th  August,  1905,  for  hearing  and  con- 
sideration by  the  Court  of  Appeal. 

The  case  stated  that  certain  religious  communities  for 
educational  purposes,  including  the  Brothers  of  the  Christian 
Schools,  and  certain  religious  communities  composed  of  per- 
soib  of  the  female  sex,  including  the  Community  General 
Hospital,  Alms  House,  and  Seminary  of  Learning  of  the 
Sistere  of  Charity  of  Ottawa  (commonly  called  the  "  Grey 
Xuns"),  were  in  the  year  1860,  and  had  been  for  several 
wars  prior  thereto,  engaged  in  educational  work  in  the 
province  of  Lower  Canada,  and  the  members  of  such  com- 
munitiee  were  at  the  time  of  the  passing  of  the  British  North 
America  Act,  18*7,  exempt  from  undergoing  an  examination 
as  teachers  in  the  province  of  Quebec  under  the  provisions 
of  C.  S.  L.  C.  1860  ch.  15. 

And  the  question  submitted  was:  Having  regard  to  the 
larious  [)re-con federation  provincial  enactments  relating  to 
the  subject  of  education  in  the  late  provinces  of  Upper  and 
Lower  Canada,  and  to  the  terms  of  the  British  North 
Ammca  Act,  and  to  tlie  enactments  of  the  province  of  On- 
tario since  Confederation,  and  especially  to  the  provisions 
contiiined  in  the  following  statutes,  viz. :  C.  S.  L.  C.  ch.  15, 
sec.  110,  sub-sec.  10,  paragraph  5;  26  Vict.  ch.  5,  sec.  13 
(C.) ;  the  British  North  America  Act,  1867,  sec.  93,  sub- 
sec.l;  R.  S.  0.  1877  ch.  206,  sec.  30;  49  Vict.'  ch.  46,  sec. 
62  (0.);  R.  S.  0.  1887  ch.  294,  sec.  36:— Are  members  of 
tt^e  above-montioned  communities  who  became  members  of 
such  conununities  since  the  passing  of  the  British  North 
America  Act,  1867,  to  be  considered  qualified  teachers  for 
the  purposes  of  the  Separate  Schools  Act,  and  therefore 
eligible  for  employment  as  teachers  in  the  Roman  Catholic 
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Separate  Schools  within  the  province  of  Ontario,  when  such 
members  have  not  rec^eived  certificates  of  qualification  to 
teach  in  the  public  schools  of  the  province? 

The  case  came  on  for  hearing  on  10th  October,  1905,  and 
was  presented  by  counsel  without  argument. 

6.  P.  She|)ley,  K.C.,  for  the  religious  communities. 

6.  F.  Henderson,  Ottawa,  for  lay  teachers. 

W.  D.  McPherson,  for  the  Ontario  Department  of  Edu- 
cation. 

The  Court  expressed  the  opinion  that  the  question  must  be 
answered  in  the  negative,  but  withheld  the  formal  pro- 
nouncing of  an  opinion  in  order  to  prepare  the  certificate 
to  the  Lieutenant-Governor  in  council,  and  the  reasons  there- 
for, as  required  by  the  statute. 

The  following  is  extracted  from  the  certificate  of  the 
Court,  dated  12th  Januar>\  190(),  and  is  the  opinion  of  the 
Court  (Moss,  C.J.O.,  Osler,  Garrow,  Maclaren,  JJ.A.), 
delivered  by 

Moss,  C.J.O. : — A  question  very  similar  to  this  arose  in 
an  action  inter  partes,  and  was  dealt  with  by  MacMahon,  J., 
and  afterwards  by  this  Court,  in  Grattan  v.  Ottawa  Separate 
School  Trustees,  8  0.  L.  R.  135,  9  0.  L.  R.  433,  4  0.  W.  R. 
58,  389. 

The  legislation  bearing  on  the  question,  including  the 
Acts  specially  referred  to  in  the  stated  case,  was  fully  con- 
sidered in  the  course  of  that  case,  and  for  present  purposes 
a  brief  reference  to  some  of  the  Acts  will  suffice. 

The  present  statute  law  of  Ontario  respecting  the  quali- 
fication of  teachers  of  separate  schools  is  contained  in  R.  S. 
0.  1897  ch.  294.  Section  36  declares  that  ''the  teachers  of 
a  separate  school  under  this  Act  shall  be  subject  to  the  same 
examinations  and  receive  their  certificate  of  qualification  in 
the  same  manner  as  public  school  teachers  generally;  but 
the  persons  qualified  by  law  a'*  teachers,  either  in  the  nrovince 
of  Ontario,  or  at  the  time  of  the  pa^^sing  of  the  British  Xorth 
America  Act,  1867,  in  the  province  of  Quebec,  shall  be  con- 
sidered qualified  teachers  for  the  purposes  of  this  Act.^' 

Under  the  Public  Schools  Act,  R.  S.  0.  189r  ch.  292,  a 
person  must,  in  order  to  qualify  as  a  public  school  teacher. 
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besides  being  not  less  than  18  years  of  age  and  of  good 
moral  character^  have  passed  the  examinations  prescribed 
by  the  Education  Department  and  received  a  first,  second,  or 
third  class  certificate,  according  to  the  standards  required  by 
^uch  examination  (sec.  78),  and  no  person  engaged  to  teach 
a  public  school  shall  be  deemed  a  qualified  teacher  who  does 
not  at  the  time  of  entering  into  an  agreement  with  the  trus- 
tees, and  during  the  whole  of  such  agreement,  hold  a  legal 
certificate  of  qualification:  sec.  77  (3). 

Looking  at  these  enactments,  it  will  be  seen  that,  save  in 
80  far  aa  the  proviso  or  saving  clause  at  the  end  of  sec.  36 
of  the  Separate  Schools  Act  has  application,  teachers  of 
separate  schools  must  qualify  by  undergoing  examinations 
and  rtHjeiving  certificates.  The  purpose  of  the  stated  case  is 
to  ascertain  the  meaning  and  extent  of  the  proviso  or  saving 
clause  as  it  now  appears  in  the  section.  It  was  first  enacted 
—though  not  precisely  in  its  present  form — in  1863  by  the 
legislature  of  the  then  united  provinces  of  Upper  and  Lower 
Canada  as  sec.  13  of  the  Act  26  Vict.  ch.  6,  which  reads  as 
follows:  "The  teachers  of  separate  schools  under  this  Act 
shall  be  subject  to  the  same  examinations  and  receive  their 
certificates  of  qualification  in  the  same  manner  as  common 
school  teachers  generally;  provided  that  persons  qualified 
by  law  as  teachers  either  in  Upper  or  Lower  Canada  shall 
be  considered  qualified  teachers  for  the  purposes  of  this 
Act.''  This  Act  applied  only  to  the  separate  schools  of 
Upper  Canada.  It  is  next  found  revi.sed  and  re-(»nactod  as 
ch.  208  of  R.  S.  0.  1877,  sec.  30  of  wliich  reads  as  follows: 
"The  teachers  of  separate  schools  under  this  Act  shall  be 
^ubject  to  the  same  examinations  and  receive  their  certificates 
of  qualification  in  the  same  manner  as  public  school  teachers 
generally;  but  the  persons  qualified  by  law  as  teachers  shall 
be  considered  qualified  teachers  for  the  purpose  of  this  Act." 
The  difference  between  this  and  sec.  13  of  26  Vict.  ch.  6  is 
the  omission  of  the  words  "  either  in  Upper  or  Lower  Can- 
ada,'^ contained  in  sec.  13.  And,  obviously,  the  effect  was 
•to  confine  the  operation  of  the  saving  clause  to  persons  quali- 
fied by  law  as  teachers  in  Ontario.  And  so  the  enactment 
remained  until  the  year  1886,  when  the  Act  49  Vict.  ch.  46 
was  passed,  repealing  R.  S.  0.  1877  ch.  206,  and  enacting 
instead  thereof  the  Separate  Schools  Act,  1886.  Section  62 
of  the  latter  Act  took  the  place    of   sec.  30  of  the  revised 
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statute^  and  is  in  substance  the  same  as  sec.  36  of  the  revised 
statutes  of  1897. 

When  the  Act  26  Vict  ch.  5  was  passed,  there -were  per- 
ijons  qualified  by  law  as  teachers  in  Upper  Canada  under  the 
provisions  of  C.  S.  D.  C.  ch.  65,  sec^  28,  and  evidently  the 
persons  aimed  at  in  this  province  were  those  individuals.  At 
tlio  same  time  there  was  in  force  in  Lower  Canada,  ch.  15 
of  C.  S.  L.  C.  1860,  applicable  exclusively  to  Lower  Canada. 
By  this  Act  boards  of  examiners  were  created,  whose  duty  it 
was,  amongst  other  things,  to  subject  all  candidates  for  the 
position  of  school  teacher  to  a  prescribed  examination.  By 
>ec.  110,  sub-sec.  10,  all  teachers  .  .  .  were  required  to 
undergo  an  examination  before  one  of  the  boards  of  exam- 
iners, and  to  be  provided  with  a  certificate  of  qualification, 
and  School  commi^ioners  and  trustees  and  all  persons  in- 
trusted with  the  management  of  schools  were  inhibited  from 
emploWng  as  teachers  any  other  than  persons  who  were  pro- 
vided with  such  certificate.  Then  followed  an  exception  in 
these  words:  "Nevertheless  ever}'  priest,  minister,  ecclesi- 
astic, or  person  I'oruiing  part  of  a  religious  community  in- 
stituted for  educational  puri'oses,  and  every  person  of  the 
female  sex  being  a  member  of  any  religious  community,  shall 
be  in  every  ease  exempt  from  undergoing  an  examination 
before  any  of  the  said  boards.^' 

It  >e  m^  c.ear  that  sec.  30  of  R,  S.  0.  1877  cK  206  ex- 
iei^tcd  from  i:s  general  operation  no  others  than  persons* 
qualifi'd  bv  law  a-  toaeiiers  in  Ontario.  But  it  is  urged 
that  the  pr^-seiit  provision  brings  in  all  the  persons  mentioned 
in  the  statel  casc',  i.«-..  all  persons  now  members  of  the  various 
conmiun  ties  and  b^xlies  Mientioned.  and  not  merely  those  who 
at  tlie  time  of  the  pa.-sing  of  the  B.  N.  A.  Act  were  qualified 
by  law  as  t«achers  in  (^>uel>ec. 

Why  the  dare  of  the  passing  of  the  B.  X,  A.  Act  and 
not  the  tlare  of  the  passing  of  26  Vict.  eh.  5  was  chosen,  is 
not  ^er\-  ap  an-nt.  It  may  Iv  tiiat  the  laniraaje  t»f  -eo.  03 
(1)  of  the  B.  X.  A.  Act  suirgested  it,  or  it  may  be  that  it 
w::s  c.^i.sidred  a  convenient  time  to  fix.  In  any  case  it 
cou'd  soart-e'y  have  been  t":oug!:t  t!  at  tlir  persoiuu  or  in- 
»i:\"idu;il  exmp:!on  from  r.n  exaraim.ti-^n  for  q:;a  ::"e*ition  as 
a  U-acher  fell  within  the  terms  of  sec.  93  (1)  of  the  B.  X. 
A.  Act-  That  does  not  appear  to  apply  to  individuals  who^ 
by    vimie   of   tr.'Jr   pre^:.y    or   C'.civsiasrio   oiSce,    whether 
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Catholic  or  Protestant^  or  their  coimectioii  with  some  institu- 
tion, were  accorded  a  personal  right  or  privilege  in  regard  to 
qualification  as  teachers.  And  the  matter  resolves  itself  into 
(he  question^  to  whom  by  its  terms  is  the  present  section  made 
to  apply?  It  speaks  of  the  persons  qualified  by  law  at  a  par- 
ticular date,  and  gives  them  a  special  standing.  Their  status 
38  individuals  exempt  from  the  operation  of  the  general 
policy  of  the  enactment,  because  of  the  earlier  provision  re- 
garding them,  is  recognized  and  preserved.  It  is  evident 
that  it  was  considered  that  there  were  some  persons  who, 
by  virtue  of  26-  Vict  ch.  6,  were  entitled  to  exemption  whose 
claims  wore  overlooked  by  the  legislation  of  R.  S.  Q.  1877 
ch.  206,  and  it  was  thought  proper  to  continue  their  excirip- 
tion. 

It  is  to  be  observed  that  in  all  these  enactments  the  word 
*  persons''  is  employed  indicating  individuals,  and  in  con- 
struing these  enactments  the  word  "  persons  "  ought,  unless 
there  appears  to  be  some  good  reason  to  the  contrary,  to  be 
given  the  same  meaning  in  its  application  to  both  provinces. 
And,  as  already  pointed  out,  the  persons  aimed  at  in  Upper 
Canada  were  persons  having  certificates  of  qualification 
under  C.  S.  U.  C.  ch.  65,  that  is,  individuals  in  being  when 
the  Act  26  Vict.  ch.  5  took  efl!ect.  And  there  is  no  good 
reason  for  extending  the  signification  of  the  term  as  applied 
to  Ix)wer  Canada  so  as  to  include  more  than  the  individual 
at  that  time  entitled  to  engage  in  teaching  without  under- 
going examination. 

There  is  nothing  else  to  restrict  the  general  and  com- 
prehensive terms  of  the  earlier  portions  of  the  present  sec- 
tion or  extending  exemption  to  others  than  the  individuals 
entitled  to  exemption  at  the  specified  date.  ■ 

If  there  was  an  intention  to  place  a  greater  restriction 
upon  the  plain  unambiguous  declaration  as  to  the  qualifica- 
tion required  in  general,  we  would  expect  to  find  it  so  ex- 
pressed in  unmistakable  language. 

The  legislative  authority  of  the  province  in  relation  to 
education,  involving  as  it  does  the  power  of  establishing  pub- 
lic schools  for  the  education  of  the  youth  of  the  country, 
necessarily  includes  the  power  to  declare  and  prescribe  the 
quality  of  the  teaching  to  be  given  to  the  pupils  attending 
them,  and,  as  necessary  and  incident  thereto,  the  control  of 
the  qualification  of  the  teachers  in  the  schools.  The  general 
policy  shewn  in  the  legislation  is  the  requiring  from  persons 
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engaged  as  teachers  in  the  public  schools,  separate  or  other- 
wise, the  qualifications  obtained  by  the  courses  and  examin- 
ations prescribed  under  the  Public  Schools  Act,  R.  S.  0. 
189?    ch.  292. 

And,  giving  to  the  language  of  the  latter  part  of  sec.  3  of 
B.  S.  0.  1897  ch.  294,  the  fair  and  natural  meaning  that 
should  be  attributed  to  it,  tliere  is  nothing  in  it  requiring 
any  greater  restriction  upon  the  earlier  part  than  is  neces- 
sary to  protect  the  rights  of  those  persons  who,  at  the  date 
mentioned,  were  entitled  to  exemption  from  such  examina- 
tions. 


Brixton,  J.  January  29th,  1906. 

TRIAL. 

WHITE  V.  CAMPBELL. 

Fraudulent  Conveyance — Husbo/nd  and  Wife — Parent  and 
Child — Gift — Absence  of  Insolvency  and  Fraudulent  In- 
tent— Business  Carried  on  by  Wife  —  Attempt  to  luwe 
Stock  in  Trade  Declared  Available  for  Husband's  Credi- 
tors— Remedy — Sheriff — Interpleader. 

Action  to  set  aside  as  fraudulent  certain  conveyancee  of 
land  and  to  have  it  declared  that  a  liquor  business  carried  on 
at  Windsor  in  the  name  of  defendant  Julia  Campbell  was  in 
reality  the  business  of  defendant  John  R.  Campbell,  plaintiff 
being  the  assignee  of  a  judgment  against  the  latter,  and 
having  an  unsatisfied  execution  for  about  $500  in  the  hands 
of  the  sheriff  of  Essex. 

F.  D.  Davis,  Windsor,  for  plaintiff. 

R.  F.  Sutherland,  K.C.,  for  defendants. 

Britton,  J.:—  ...  On  24th  April,  1895,  defend- 
ant John  R.  Campbell  was  the  owner  of  a  very  considerable 
amount  of  property  in  Windsor,  and  on  that  day  he  con- 
veyed to  his  wife,  defendant  Julia  Campbell,  2  parcels  of 
land,  having  3  houses  thereon.     .     .     . 

On  27th  May,  1895,  Campbell  conveyed  to  his  daughter, 
defendant  Esther  Drouillard,  another  parcel  of  land  with 
a  house  upon  it. 


WHITE   p.   CAMPBELL.  147 

Both  conveyances  were  registered  ...  on  6th  June, 
1895. 

It  is  alleged  that  defendant  John  K.  Campbell  was  then 
in  insolvent  circumstances  and  unable  to  pay  his  debts  in  full, 
and  that  these  conveyances  were  in  fraud  of  creditors;  .  . 
that  these  conveyances  were  made  without  consideration  and 
.  .  .  with  the  intent  of  allowing  defendant  John  R. 
Campbell  to  incur  liabilities,  and  of  hindering  or  defeating 
those  who  might  become  creditors  in  recovering  their  debts. 

[Eeview  of  evidence.] 

I  find  that  John  R.  Campbell  was  not  in  insolvent  cir- 
cumstances at  the  time  of  making  the  impeached  convey- 
ances. .  .  .  The  attack  upon  the  conveyance  to  Julia 
Campbell  must  fail,  upon  the  grounds  that  it  was  for  value, 
that  defendant  John  R.  Campbell  was  solvent  when  the  con- 
reyance  was  made,  that  plaintiff  is  a  subsequent  creditor, 
that  there  is  no  evidence  of  fraudulent  intent  on  the  part  of 
dth-er  husband  or  wife.     .     .    . 

The  conveyance  to  the  defendant  Esther  Drouillard  was 
volnntary.  The  property  was  a  wedding  present  from  her 
father  when  he  was  in  a  position  to  make  such  a  present. 
Esther  was  married  on  6th  June,  1895,  and  very  soon  after 
that  date  she  and  her  husband  went  upon  the  property  to 
reside,  and  the}-  have  resided  there  ever  since,  making  per- 
manent improvements  thereon.  Their  right  was  never  ques- 
tioned until  the  commencement  of  this  action,  almost  10 
years  after  the  conveyance.  Plaintiff  must  have  known  of 
this  conveyance  and  of  the  Drouillard  occupation.  .  .  . 
There  was  no  intent  to  defeat  or  defraud  or  hinder  creditors 
or  those  who  might  become  creditors,  and  I  do  not  see  that 
Esther  had  any  reason  to  suspect  any  scheme  or  plan  or  con- 
trivance on  the  part  of  her  father.  I  am  of  opinion  that  the 
conveyance  to  Esther  must  stand. 

Upon  the  last  branch  of  the  case,  plaintiff  cannot  succeed 
in  this  action.  The  writ  of  fi.  fa.  was  placed  in  the  sheriff's 
hands  on  10th  June,  1897.  Some  time  after  that  date  the 
sheriff  made  a  seizure  of  goods  then  upon  the  premises  where 
the  liquor  business  was  carried  on ;  no  property  was  removed ; 
it  was  claimed  by  defendant  Julia  Campbell;  her  claim  was 
leported  to  plaintiff's  solicitor,  and  plaintiff  declined  to 
interplead.  The  seizure  was  then  abandoned.  The  propertv 
then  seized  by  the  sheriff  has,  in    the    ordinary  course  of 
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buainesSy  probably  since  been  sold  and  removed.  At  all  events 
there  is  no  evidence  that  the  property  seized  now  remains, 
and  there  is  no  evidence  as  to  any  particular  goods  and 
chattels  on  the  premises  upon  which  the  ownership  can  be 
determined.  It  seems  to  me  it  would  be  quite  improper  to 
declare  upon  the  evidence  before  me  that  the  goods  and 
chattels  in  the  liquor  store  mentioned  at  the  time  of  the  issue 
of  the  writ  in  this  action,  or  that  the  goods  and  chattels  now 
there,  were  or  are  liable  to  seizure  under  plaintiff's  execution 
by  the  sheriff  of  Essex.  The  proper  way  to  determine  the 
question  of  ownership  of  particular  goods  is  by  interpleader 
at  the  instance  of  the  sheriff,  or  by  an  action  against  the 
sheriff.  My  present  decision  will  not  prevent  plaintiff  from 
testing  the  right  of  defendant  Julia  Campbell  to  any  goods 
in  the  possession  of  defendant  John  R.  Campbell,  if  there 
are  any  such,  and  if  a  seizure  is  made  of  them  by  plaintiff. 

The  evidence  before  me  is,  that  at  the  time  of  the  failure 
of  Scott  &  Co.,  defendant  Julia  Campbell  purchased  the 
stock  in  trade,  whatever  there  was  there,  of  that  firm,,  and 
she  did  this  with  what  must  be  considered  her  separate  prop- 
erty, and  she  then  became  the  owner  of  the  premises  where 
the  business  was  continued ;  that  new  goods  were  bought  upon 
her  credit;  and  the  business  was  carried  on  in  her  name. 
The  case  so  far  would  be  within  Dominion  Savings  Co.  v. 
Kilroy,  15  A.  E.  487. 

If  plaintiff  can  shew  upon  any  interpleader  issue,  or  in 
any  action  as  to  goods  that  may  hereafter  be  seized,  that  such 
goods  have  been  paid  for  out  of  the  proceeds  and  profits  of 
the  business,  and  if  for  that  reason  plaintiff  is  entitled  to 
recover,  my  present  decision  would  not,  in  my  opinion,  be 
a  bar  to  his  doing  so. 

Defendant  Julia  Campbell  complained  that  the  attack 
after  so  many  years  was  made  upon  the  conveyance  to  her 
and  upon  the  business  she  was  carrv'ing  on,  without  first 
giving  her  a  chance  to  settle.  There  is  nothing  in  that  com- 
plaint. It  must  have  been  just  as  well  known  to  defendant 
John  R.  Campbell,  at  least,  that  this  unsatisfied  execution  wa^ 
in  the  hands  of  the  sheriff,  as  it  was  to  plaintiff  that  the* 
property  which  had  been  John  R.  Campbell's  was  in  posses- 
sion of  and  claimed  by  his  wife. 

Tlie  action  should  be  dismissed  with  costs. 
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January  29th,  1906. 
divisional  court. 

LEE  V.  NISBET. 

Chattel  Mortgage— Ownership  of  Goods — Estoppel — Fraudu- 
lent Intent  of  True  Owner — Actual  Advan^  by  Mortgagee 
— Absence  of  Knowledge. 

Appeal  by  plaintilf  from  judgment  of  Magee,  J.,  at  the 
trial  in  favour  of  defendant  John  R.  Green,  in  an  interpleader 
issue. 

The  issue  was  between  Bichard  Lee,  assignee  for  the 
beneiir  of  creditors  of  J.  B.  Hill  &  Co.,  as  plaintiffs,  and 
Richard  A.  Nisbet  and  John  R.  Green,  as  defendants.  Plain- 
tiff affirmed  that  goods  in  the  premises  occupied  by  W.  G. 
Hill,  at  St.  Thomas,  seized  by  the  sheriff  under  an  execution 
issued  by  Nisbet,  were  at  the  time  of  the  seizure  the  property 
of  plaintiff  as  against  Nisbet  and  also  against  Green,  who 
had  a  chattel  mortgage  from  W.  G.  Hill  upon  these  goods. 

The  trial  Judge  found  that  the  goods  were  the  property 
i)f  John  R.  Green  as  against  plaintiff,  holding  the  chattel 
mortgage  to  be  good.  No  finding  was  made  as  between 
plaintiff  and  Nisbet. 

F.  Amoldi,  K.C.,  for  plaintiff. 

T.  W.  Crothers,  St.  Thomas,  for  defendant  Green. 

The  judgment  of  the  Court  (Falconbridge,  C.J.. 
Brittqn  J.,  Clute,  J.),  was  delivered  by 

Britton,  J.: — Plaintiff  contends  that  the  goods  which 
W.  G.  Hill  assumed  to  mortgage  to  defendant  Green  were  in 
fact  the  goods  of  J.  B.  Hill  &  Co.,  and  that  the  doctrine  of 
estoppel  cannot  be  invoked  against  plaintiff,  who  represonts 
the  creditors  of  J.  B.  Hill  &  Go. ;  and  plaintiff  further  con- 
tends that  the  giving  of  this  chattel  mortgage  by  W.  G.  Hill 
was  a  fraudulent  scheme  and  contrivance  entered  into  he- 
tween  J.  B.  Hill,  W.  G.  Hill,  and  defendant  Green,  to  de- 
fraud the  creditors  of  J.  B.  Hill. 

J.  B.  Hill  carried  on  a  large  business  at  St.  Thomas  as 
a  dry  goods  merchant,  and  in  another  part  of  the  city  a  large 
businef^  was  being  carried  on  under  the  name  of  "  Shawns 
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'  Fair."  This  was  ostensibly  managed  by  W.  G.  Hill.  De- 
fendant Green  says  he  thought  this  business  and  the  goods 
in  Shaw's  Fair  were  the  f)roperty  of  W.  G.  Hill.  The  trial 
Judge  found,  and  there  was  abundant  evidence  to  warrant  the 
finding,  that  the  goods  in  Shaw's  Fair  were  in  fact  the 
property  of  J.  B.  Hill.  But  he  also  found  that  by  reason  of 
the  representation  and  conduct  of  J.  B.  Hill  in  allowing  W. 
G.  Hill  to  make  the  mortgage,  plaintiff  is  estopped  from 
(iisputing  W.  G.  Hill's  title,  and  that  the  mortgage  to  Green 
is  good.  The  Judge  has  not  found  that  the  mortgage  was 
vitiated  by  fraud. 

The  facts  established  compel  the  gravest  suspicions  as  to 
the  bona  fides  of  the  mortgagor  and  mortgagee. 

J.  B.  Hill  on  3l8t  December,  1904,  was  hopelessly  insol- 
vent, and  on  that  day  was  known  by  many  in  St.  Thomas  to 
be  in  financial  difficulty.  On  that  afternoon  he  applied, 
nominally  for  his  brother  W.  G.  Hill,  to  defendant  Green 
for  a  loan  of  $2,000  upon  the  goods  in  Sha\i''s  Fair.  Shortly 
after  the  J.  B.  Hill  and  Green  interview,  W.  G.  Hill  wrote 
to  Green  and  completed  the  arrangement  for  a  loan  of  $2,000 
upon  the  security  of  the  chattel  mortgage  in  question.  The 
mortgage  carried  interest  at  the  rate  of  12  per  cent,  per 
annum,  and  to  the  $2,000  was  added  $500  as  a  bonus  for 
making  this  i?o-called  '*  short  loan.''  The  loan  was  pusheJ 
through  on  Monday  2nd  Jaiiuary,  1905,  a  legal  holiday,  and 
made  when  Green  in  fact  had  only  $0.2 5  to  his  credit  in  the 
bank.  The  whole  course  of  conduct  of  defendant  Green  and 
of  his  partner  in  reference  to  the  mortgage  itself,  in  refer- 
ence to  the  goods  in  Shaw's  Fair  after  the  mortgage  was 
given,  as  to  the  application  by  W.  G.  Hill  of  the  money  whicli 
Green  gave  to  him,  as  to  the  subse(iuent  purchase  of  the  goods, 
and  sale  of  them  to  the  mother  of  the  Hills — in  fact  every- 
thing from  first  to  last  in  connection  with  this  mortgage — 
makes  it  difficult  to  regard  the  transaction  as  other  than  one 
conceived  and  carried  out  in  fraud. 

And  yet  there  is  not  evidence  of  knowledge  on  the  part 
of  Green  that  the  goods  were  really  the  goods  of  J'.  B.  Hill ; 
and  there  are  not  such  facts  established  as  warrant  the  clear 
inference  that  Green  had  that  knowledge.  Green  did  in  fact 
raise  the  money  at  the  hank,  and  did  hand  over  $2,000  to  W. 
G.  Hill.  In  the  absence  of  knowledge  on  the  part  of  Green 
or  of  facts  from  which  knowledge  may  be  inferred,  T  do  not 
fe(»l  at  liberty  to  say  that  the  trial  Judge  is  wrong. 
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Whatever  of  suspicion  there  may  be,  knowledge  ofHhe 
financial  difficulty  of  J.  B.  Hill  is  not  brought  home  to 
defendant  until  immediately  after  the  chattel  mortgage 
transaction.  Green  took  only  "  a  glance "'  at  the  stock.  .  . 
i>io  valuation  or  careful  inspection  or  estimate  was  shewn. 
Then  Green  took  a  statutory  declaration  from  W.  G.  Hill 
tJiat  he  (Hill)  was  the  owner,  and  a  paper  from  the  wife  of 
W.  G.  Hill  that  she  had  no  claim.  There  was  a  good  deal 
of  attention  to  certain  details  not  usual  in  a  business  trans- 
action   .    .    . 

Again,  $200  of  the  money  was  immediately  handed  back 
to  Green  to  pay  a  note  held  by  him  or  his  firm.  .  .  . 
W.  6.  Hill  was  not  upon  this  note.  Other  notes  were  at 
once  paid  to  the  bank  whose  manager  had  been  so  obliging 
as  to  assist  in  procuring  the  money  for  Green  on  the  holiday. 
On  3rd  January,  the  day  after  the  mortgage  was  given. 
Green's  partner,  acting  for  a  client  named  Honsinger,  went 
to  '•  Shaw's  Fair,''  and  with  the  consent  of  W.  G.  Hill  -took 
goods  from  the  store  to  the  amount  of  $479.95,  and  stored 
them  in  his  (Green's  partner's)  cellar. 

Upholdiilg  the  chattel  mortgage  in  question  seems  to 
open  the  door  to  another  means  of  getting  around  the  Act 
requiring  chattel  mortgages  to  have  the  affidavit  of  bona  fides 
of  the  mortgagee,  so  as  to  protect  creditors  of  mortgagors. 
Assume  that  this  mortgage  is  good  by  estoppel.  The 
goods  were  really  the  property  of  J.  B.  Hill.  Hifc  creditors 
were  the  persons  to  be  "protected.  The  affidavit  is  as  to  the 
creditors  of  W.  G.  Hill,  and  his  creditors  are  in  no  way  con- 
eerned. 

Holding  the  mortgage  good  by  estoppel,  and  that  is  the 
logical  result  of  the  transaction,  may  offer  an  easy  way  to 
make  a  mortgage  good  which  would  not  be  so  if  given  by  the 
owner  of  the  goods. 

It  ift  greatly  to  be  regretted  that  the  evidence  of  J.  B.  Hill 
was  not  obtained.  As  the  matter  stands,  I  do  not  feel  at  liberty 
to  interfere  with  the  findings  of  the  trial  Judge  as  to  the 
actual  advance  by  the  mortgagee  and  that  there  is  not  evi- 
dence of  knowledge  by  the  mortgagee  of  the  fraudulent  in- 
tent of  J.  B.  Hill,  the  debtor  and  owner  of  the  goods. 

It  must  be  considered  as  an  actual  advance  to  a  fraudu- 
lent debtor,  without  notice  of  any  fraudulent  intention  on  the 
pert  of  the  debtor,  and  without  fraud  on  the  part  of  the 
mortgagee. 

Appeal  dismissed  without  costs. 


152  ^^^  ONTARIO  WEEKLY  REPORTER. 

January  29th,  1906. 
divisional  court. 

MUIE  V.  GUINANE. 

Pleading — Statement  of  Claim — Non-confanmty  with  Writ  of 
Summons — Statute  of  Limitatione — Action  Begun  by  Co- 
partnership — Statement  of  Claim  in  Name  of  Incorporated 
Company. 

Appeal  by  plaintiffs  from  order  of  Mabee,  J.,  in  Cham- 
bers (ante  64),  npon  appeal  from  orders  of  Master  in  Cham- 
bers (6  0.  W.  R.  383,  844),  dismissing  motions  to  strike  out 
part  of  the  statement  of  claim  and  the  whole  amended  state- 
ment of  claim.  Mabee,  J.,  varied  the  latter  order  of  the 
Master  in  Chambers  by  providing  that  defendant  should  Im* 
at  liberty  to  plead  the  Statute  of  Ldmitations  as  against 
plaintiffs'  claim  upon  bills  of  exchange  as  if  the  action  had 
been  commenced  at  the  date  of  delivery  of  statement  of 
claim,  viz.,  7th  September,  1906. 

A.  B.  Clute,  for  plaintiffs. 

W.  C.  MacKay,  for  defendant. 

The  Court  (Mulock,  C.J.,  Teetzel,  J.,  Anglin,  J.), 
varied  the  order  by  limiting  right  to  set  up  Statute  of  limi- 
tations as  if  action  b^un  at  date  of  amended  statement  of 
claim,  to  such  acceptcinces  sued  on  as  plaintiffs  shall  at  the 
trial  fail  to  prove  were  included  in  their  claim  filed  with 
Clarkson  &  Cross,  assignees.  With  this  alteration,  appeal 
dismissed.     Costs  here  and  bdow  to  be  costs  in  cause. 


Cart  WRIGHT,  Master.  January  30th,  1906. 

CHAMBERS. 

CROIL  V.  McCULLOUGH. 

Writ  of  Summons — Service  out  of  Jurisdiction — Appearance 
— Motion  for  Leave  to  Withdraw — Attornment  to  Jurisdic- 
Hon— Apposing  Motion  for  Judgment — Declared  Intention 
to  Counterclaim. 

This  action  was  brought  to  recover  the  amounts  of  two 
promissory  notes  which  it  was  alleged  were  payable  (if  at 
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all)  only  at  Montreal,  where  defendant  resided.  An  order 
for  service  of  the  writ  of  summons  out  of  the  jurisdiction 
was  made  by  the  local  Judge  at  Cornwall  on  an  affidavit  of 
plaintitf^s  solicitor  that  the  case  came  within  Rule  162  (h). 
By  an  order  made  in  the  action  of  Campbell  v.  Croil,  6  0. 
W .  K.  933,  the  defendant  McCuilough  (the  sole  defendant  in 
this  action)  was  found  entitled  to  about  $560  of  money  now 
in  Court. 

In  this  action  defendant  duly  appeared  and  successfully 
opposed  a  motion  for  speedy  judgment.  After  this  he  moved 
to  be  allowed  to  withdraw  his  appearance  and  put  in  a  con- 
ditional appearance  as  in  Burson  v.  German  Union  Ins.  Co., 
3  O.  W.  B.  372. 

D.  W.  Saunders,  for  defendant. 

G.  A.  Stiles,  Cornwall,  for  plaintiff. 

The  Master: — It  might  be  sufficient  to  rest  a  refusal 
of  the  motion  on  the  authority  of  Sears  v.  Myers,  15  P.  R. 
381.  The  principle  of  that  decision  is  a  fortiori  as  applied 
to  the  present  case,  as  the  entry  by  defendant's  solicitor  of 
the  ordinary  appearance  was  not  in  any  sense  under  compul- 
sion. The  only  excuse  here  is  that  the  solicitor  was  not 
aware  that  the  notes  sued  on  were  payable  at  Montreal  only, 
an  defendant  contends. 

What  my  view  is  of  the  effect  of  a  bona  fide  mistake  of 
the  solicitor  is  shewn  in  Muir  v.  Guinane,  10  0.  L.  R.  367, 
6  O.  W.  E.  64. 

If  this  were  a  similar  case,  it  would  be  properly  dealt 
with  in  the  same  way. 

Here,  however,  the  fact  of  the  opposition  to  the  motion 
for  judgment  is  a  conclusive  answer.  For  in  the  affidavit 
of  defendant  on  that  motion  (which  is  his  main  material  on 
the  present  motion  also),  h€?  says  that  he  intends  to  counter- 
claim to  have  the  partnership  between  plaintiff  and  himself 
wound  uj).  This  partnership  was  of  a  business  carried  on  in 
Ontario,  and  could  only  be  wound  up  by  the  Courts  of  this 
province.  He  vnll  in  this  way  have  the  benefit  of  the  neces- 
pary  Htifration  without  having  to  give  security,  as  he  must 
do  if  he  had  to  proceed  independently. 

This  intention  to  counterclaim  of  itself  seems  a  distinct 
and  so  to  say  necessary  attornment  to  the  jurisdiction  of 
this  Court,  and  the  motion  must  be  dismissed  with  costs  to 
plaintiff  in  any  event 
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Cartwright,  Master.  January  30th,  1906. 

chambers. 

DONN  v.  TOEONTO  FEREY  CO. 

Third  Parties— Addiiion  of— Action  for  Negligence  of  Ferry 

Company — Claim  for  Relief  over  against  Municipal  Cor- 

poration — Neglect  to  Fence  Wharf — Contract — Indemnity. 

After  the  judgment  of  Meredith,  C.J.,  in  this  case,  6 
0.  W.  B.  973,  the  defendants'  motion  for  directions  as  to 
trial  of  issues  raised  between  defendants  and  third  parties 
was  renewed. 

B.  H.  Greer,  for  defendants. 

F.  R.  MacKelcan,  for  third  parties. 

D.  C.  Boss,  for  plaintiff. 

The  Master: — The  action  is  brought  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff  by  reason  of  the  al- 
leged negligence  of  the  defendant  company  in  not  having 
the  sides  of  the  Brock  street  wharf  and  the  gang-plank  fenced 
in,  so  as  to  prevent  plaintiff  from  being  pushed  into  the 
water,  and  in  not  having  a  staff  able  to  control  the  crowd 
waiting  on  the  24th  of  May  to  board  the  ferry  boat. 

The  statement  of  defence  merely  denies  the  allegations 
in  the  statement  of  claim  and  pleads  want  of  prudence,  care, 
and  caution  on  plaintiff^s  part. 

Defendants  obtained  an  order  ex  parte  to  add  the  cor- 
poration of  the  city  of  Toronto  as  third  parties,  and  the 
present  motion  is  m  effect  to  determine  whether  that  now 
should  be  rescinded  or  confirmed. 

The  usual  test  is,  I  think,  as  laid  down  in  Wade  v.  Paken- 
ham,  2  0.  W.  B.  1183,  at  p.  1185. 

Here  there  is  really  no  ground  of  contract  on  which  to 
base  any  claim  for  indemnity ;  nor  does  this  come  within  that 
class  of  cases  of  which  Sheffield  v.  Barclay,  [1905]  A.  C. 
392,  is  the  most  recent  example. 

If  there  was  any  duty  on  the  part  of  the  city  corpora- 
tion to  fence  the  wharf,  they  may  be  liable  to  an  action  by 
defendants  for  breach  of  such  duty.     But  in  such  an  action 
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the  damages  would  not  be  such  as  to  conform  to  the  rule 
laid  down  in  Miller  v.  Sarnia  Gas  Co.,  2  0.  L.  E.  646.  De- 
fendants are  trying  to  do  here  what  a  municipality  could 
not  do  until  the  power  was  given  which  now  appears  in  3 
Edw.  VII.  ch.  19,  sec.  609. 

There  is  no  evidence  of  any  contract  or  promise  of  any 
kind,  nor  does  it  follow  that  even  if  the  city  corporation 
might  be  held  liable  under  Denny  v.  Montreal  Telegraph 
Co.,  3  A.  B.  628,  as  a  general  principle,  they  would  not  be 
excused  for  any  accident  occurring  on  a  public  holiday,  on 
the  principle  of  the  decision  in  Garfield  v.  City  of  Toronto, 
22  A.  R.  128,  that  they  are  not  liable  for  damages  causal 
by  an  abnormal  rainfall.  However  that  may  be,  there  is  here 
no  ground  on  which  the  third  party  notice  can  be  supported, 
and  it  must  be  set  aside  with  costs  throughout  payable  by 
defendants. 

The  following  cases  may  be  referred  to:  Township  of 
Vespra  V.  Cook,  26  C.  P.  182;  The  Englishman  v.  The 
Australia,  [1895]  P.  212. 


Street,  J.  January  30th,  1906. 

CHAMBERS. 

Re  HARSHA. 

Extradition — Discharge  of  Pruioner — New  Information  and 
Warrant — Re-arrest  of  Prisoner — Habeas  Corpus — Rule 
Nisi. 

Application  for  a  writ  of  habeas  corpus  to  bring  before 
the  Courl  Fred.  Harsha,  who  was  in  custody  under  a  warrant 
i.-su((l  on  or  about  the  23rd  January,  1906,  by  the  senior 
Judire  of  the  County  Court  of  York,  as  a  Judge  under  the 
Extradition  Act,  upon  an  information  alleging  that  the 
prisoner  had  committed  forgery  in  the  city  of  Chicago,  in 
the  State  of  Illinois,  and  was  in  the  city  of  Toronto,  in  the 
province  of  Ontario,  as  a  fugitive  from  justice. 

In  Xovember,  1905,  the  prisoner  was  arrested  upon  a 
charge  made  in  precisely  the  same  terms  under  the  Extradi- 
tion Act:  he  was  committed  for  extradition  under  that  Act; 
he  obtained  a  writ  of  habeas  corpus,  and  was  finally  dis- 
charged by  the  Court  of  Appeal  (ante  97). 

J.  B.  Mackenzie,  for  the  prisoner,  contended  that  he  wa^ 
not  subject  to  a  second  arrest  upon  the  same  charge. 
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Street,  J.: — The  question  intended  to  be  raised  upon 
the  preient  application  is  whether  a  person  who  has  been 
discharged  upon  habeas  corpus  in  extradition  proceedings, 
after  having  been  committed  to  gaol  by  the  Extradition 
Judge,  can  properly  be  again  taken  in  custody  under  a  new 
information  and  warrant  under  the  Extradition  Act,  charg- 
ing the  same  offence. 

I  have  been  unable  to  find  any  case  in  which  a  second 
arrest  in  such  circumstances  has  been  made,  although  I  am 
inclined  to  think  that  in  the  Quebec  case  of  The  United 
States  V.  Gaynor  and  Green  it  was  done,  but  I  can  find  no 
report  of  the  second  proceedings. 

There  is  nothing  in- the  Extradition  Act  which  seems  to 
forbid  it,  and  1  cannot  see  why  upon  principle  it  is  objection- 
able, for  the  alleged  fugitive  is  not  put  upon  his  trial,  in 
any  sense,  in  the  proceedings  under  the  Act;  those  proceed- 
ings are  more  in  the  nature  of  a  preliminary  examination 
before  a  magistrate  upon  a  criminal  charge  under  the  Crim- 
inal Code.  In  such  proceedings  it  is  by  no  means  unusual 
for  a  prosecutor  who  has  failed  in  procuring  evidence  upon 
a  first  charge,  to  lay  a  new  information  for  the  same  charge 
upon  the  discovery  of  further  evidence,  notwithstanding  the 
discharge  of  the  prisoner  by  the  magistrate  upon  the  pre- 
liminary examination  upon  the  first  charge.  Nor  does  it 
seem  to  be  contrary  to  sec.  6  of  the  Habeas  Corpus  Act,  31 
Car.  II.  ch.  2,  upon  which  the  applicant  relies.  That  sec- 
tion has  been  interpreted  by  the  Privy  Council  in  Attorney - 
General  for  Hong  Kong  v.  Kwok-a-Sing,  L.  R.  5  P.  C.  179, 
at  pp.  201-2,  as  applying  only  in  two  classes  of  cases,  neither 
of  which  includes  that  which  is  found  here,  for  the  prisoner 
here,  having  been  arrasted  upon  a  charge  under  the  extradi- 
tion Act,  could  not  be  admitted  to  bail;  and  he  was  dis- 
charged, not  because  of  any  defect  in  the  warrant  of  commit- 
ment, but  for  lack  of  evidence  to  support  the  charge,  so  that 
the  question  to  be  determined  upon  a. return  to  a  writ  of 
habeas  is  by  no  means  necessarily  the  same  as  that  determined 
by  the  Court  of  Appeal  upon  the  former  writ. 

In  order  that  an  opportunity  may  be  given  to  the  author- 
ities who  are  demanding  the  extradition  of  the  prisoner  to 
shew  the  grounds  upon  which  the  second  information  was 
laid  and  the  second  warrant  issued,  counsel  for  the  prisoner 
accepts  the  convenient  practice  pointed  out  by  Sir  Henry 
James,  the  Attorney-General,  in  Regina  v.  Ganz,  9  Q.  B.  D. 
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93,  for  the  detennination  of  questions  arising  upon  habeas 
corpus  under  the  Extradition  Act,  of  a  rule  nisi  calling  upon 
the  Secretary  of  the  Department  of  State  of  the  United 
Stales  of  America,  the  Attorney-General  for  Ontario,  and 
the  senior  Judge  of  the  County  Court  of  York,  to  shew  cause 
why  a  writ  of  habeas  corpus  should  not  issue,  and  I  direct 
that  ^uch  a  rule  nisi  be  granted,  returnable  before  a  Divi- 
sional Court. 


Meredith,  CJ.  January  30th,  1906. 

chambers. 

CAMPBELL  V.  CROIL. 

Appeal — Master's  ReporU^ExUnsion  of  Tims — Delay-^Bx" 

planation — Grounds  of  Appeal, 

Appeal  by  defendant  Croil  from  order  of  Master  in 
Chambers,  ante  86,  dismissing  appellant^s  motion  for  leave 
to  appeal  and  to  extend  the  time  for  appealing  from  the 
Master's  report  of  19th  June,  1906,  which  was  confirmed  by 
consent  on  27th  June. 

6.  A.  Stiles,  Cornwall,  for  defendant  Croil. 
D.  W.  Saunders,  for  defendant  McCuUough. 
W.  E.  Middleton,  for  plaintiff. 

Meredith,  C.J.,  dismissed  the  appeal  with  costs. 


Meredith,  C.J.  January  30th,  1906. 

'weekly  court. 

WILE  V.  BRUCE  MINES  AND  ALGOMA  R.  W.  CO. 

Railway — Appointment  of  Receiver — Jurisdiction  of  Provvn- 
cial  Courts — Railway-  wholly  within  Province — Absence 
of  Federal  Legislation, 

Motion  by  plaintiff,  a  creditor  of  defendants,  whose  rail- 
way was  situate  wholly  within  the  province  of  Ontario,  for 
the  appointment  of  a  receiver. 

M.  C.  Cameron,  for  plaintiff. 

Brit  ton  Osier,  for  defendants. 

Meredith,  C.J. : — It  is  clear  that  if  the  railway  is  under 
provincial  legislative  jurisdiction,  a  receiver  may  be  appointed 
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by  the  High  Court  in  a  proper  case.  If  the  railway  is  under 
federal  legislative  jurisdiction,  being  situated  within  the 
province,  the  like  jurisdiction,  in  the  absence  of  federal 
legislation  providing  otherwise,  is  possessed  by  the  High 
Court  to  that  which  it  has  in  regard  to  railways  under  pro- 
vincial legislative  jurisdiction.  There  being  no  such  federal 
legislation,  it  is  unnecessary  to  consider  under  which  legis- 
lative jurisdiction  the  railway  falls.  .  .  .  [Reference  to. 
Grey  v.  Manitoba  and  North-Westem  R.  W.  Co.,  [1897] 
A.  C.  254,  and  Toronto  General  Trusts  Corporation  v.  Cen- 
tral Ontario  R.  W.  Co.,  6  0.  L.  R.  1,  2  0.  W.  R.  259,  8  0. 
L.  R.  3!2,  3  0.  W.  R.  910,  21  Times  L.  R.  732,  [1905]  A. 
C.  576. 

In  both  of  th^e  cases  the  railways  in  question  were  under 
Dominion  legislative  jurisdiction;  and  no  doubt  appears  to 
have  been  suggested  as  to  the  authority  of  the  provincial 
Court  to  exercise  even  a  larger  .jurisdiction  than  the  Court 
is  in  this  case  asked  to  exercise,  where  the  railway  lies  wholly 
within  the  province. 

I  am  not  to  be  understood  as  expressing  any  opinion  as 
to  the  power  of  the  Parliament  of  Canada,  in  the  case  of  a 
railway  under  its  jurisdiction,  to  take  away  the  power  of  the 
provincial  Courts  to  exercise  the  jurisdiction  exercised  in 
this  case. 

Order  made  as  asked. 


Boyd,  C.  January  30th,  1906. 

weekly  court.* 

NELLIS  V.  McNEE. 

LcMidlord  and  Tenant — Breach  of  Covenant  to  Repair — Tefi- 
anfs  Fixtures — Alteration  in  Premises — Breach  of  Cove- 
nant not  to  Assign  or  Sublet — Waiver — Acceptance  of  Bent 
— School  Taxes — Action — Scale  of  Costs. 

Appeal  by  plaintiff  from  report  of  local  Master  at  Ottawa 
in  an  action  by  landlord  against  tenant  for  rent  and  cost  of 
restoring  building  where  altered  by  defendant,  and  for  dam- 
ages for  breach  of  covenant  to  repair'  and  covenant  nqt  to 
assign  or  sublet  without  leave.  The  Master  found  plaintiff 
entitled  to  $75  for  rent  and  $2  damages  for  non-repair  of 
a  hot  air  register  and  to  costs  on  the  Division  Court  scale^ 
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with  a  set-off  to  defendant  under  Rule  1132.  Plaintifl  ap- 
pealed on  the  ground  that  damages  should  have  been  allowed 
for  breaches  of  the  covenants  mentioned. 

R.  B.  Matheson,  Ottawa,  for  plaintiff. 

M.  J.  Gorman,  K.C.,  for  defendant. 

Boyd,  C.  : — There  is  no  ground  to  disturb  the  finding  of 
the  Master  as  to  the  first  ground  of  appeal.  Granted  that  the 
piano  hoist  put  in  at  the  expense  of  the  tenant  and  with  the 
permission  of  the  landlord  was  a  tenant's  fixture,  and  was 
removable  by  him  at  the  end  of  the  term.  It  was  not  so 
removed,  but  was  left  on  the  premises,  and  it  thereby  be- 
came permanently  afOxed  to  the  property,  and  as  a  part  of 
the  freehold  could  not  be  disturbed  by  the  tenant  after  the 
expiry  of  his  term  and  his  relinquishment  of  possession. 
His  conditional  right  to  remove  disappeared  by  his  inactioa 
and  he  simply  went  out  and  left  the  building  in  its  chang€d 
state  to  be  the  landlord's  property.  It  was  not  competent 
for  the  landlord  to  remove  his  piano  hoist  and  put  in  a 
smaller  hoist  and  to  have  the  building  restored  to  its  former 
condition  and  seek  to  charge  this  to  the  tenant  on  the  theory 
that  the  tenant  had  committed  a  breach  of  the  covenant  to 
leave  the  premises  in  good  repair,  because  he  had  not  restored 
them  to  the  original  condition.  The  original  condition  had 
been  structurally  changed  at  the  expense  of  the  tenant,  and 
he  went  out,  abandoning  any  possible  right  he  might  have 
to  remove  what  he  had  put  in,  on  the  ground  of  its  being  a 
tenant's  fixture,  and  thereby  he  left  the  premises  in  good 
repair.  That  is  the  result  of  the  cases,  the  last  of  which  is 
Stack  V.  T.  Baton  Co.,  4  0.  L.  R.  335,  338,  1  0.  W.  R.  511. 

And  equally  well  founded  appears  to  be  the  Master's 
judgment  on  the  other  point  appealed.  The  covenant  not  to 
assign  without  leave  was  broken  when  an  assignment  was 
made  to  the  company  without  the  written  consent  of  the 
landlord — but,  knowing  this,  the  landlord  verbally  assented 
to  the  change,  and  afterwards  received  his  rent  from  the  new- 
comer. That  operates  as  a  waiver  of  the  covenant  and  an 
election  by  the  landlord  to  treat  the  illegal  occupier  as  a 
lawful  tenant.  This  is  an  election  for  all  purposes — ^he  can- 
not afterwards  claim  .  .  .  damages  on  a  breach  of  the 
covenant  such  as  here  set  up.  It  appears  that  the  company 
was  assessed  as  a  separate  school  supporter,  and  a  larger  as- 
t^essmont  for  taxes  was  thereby  imposed  upon  the  demised 
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pramses.  But  under  the  terms  of  the  lease  the  landlord 
was  to  pay  these  taxes^  and^  having  paid  them^  he  cannot 
sue  his  covenanting  tenant  for  the  amount  as  damages  under 
the  covenant  not  to  assign  without  written  leave.  It  was  an 
incident  of  the  tenancy  (if  by  a  separate  school  supporter) 
•  that  these  extra  taxes  should  be  paid — but  having  accepted 
the  separate  school  supporter  as  his  tenant,  there  is  no  breach 
of  the  covenant  applicable  to  the  situation.  The  Master 
founds  himself  on  Walrond  v.  Hawkins,  L.  B.  10  C.  P.  342, 
and  that  is  an  authority  recognized  as  of  decisive  weight  in 
Lawrie  v.  Lees,  14  Ch.  D.  249,    ...    7  App.  Cas.  19,  30. 

The  report  is  coniirined  with  costs,  and  judgment  to  be 
entered  for  plaintiflE  for  $77  and  Division  Court  costs,  with 
set-off  to  defendant  for  costs  on  High  Court  scale  of  action 
and  appeal  as  between  solicitor  and  client  pursuant  to  Rule 
113'^.  and  the  difiference  to  be  paid  by  the  party  indebted. 


Cartwkight,  Master.  January  31st,  1906. 

•     CHAMBERS. 

WENDOVER  V.  RYAN. 

Security  for  Costs — Rule  1198  (d) — Costs  of  Former  Pro- 
ceeding Unpaid — Merits — Discretion. 

After  the  judgment  in  Wendover  v.  Nicholson,  6  0.  W. 
R.  529,  the  plaintifiE  brought  this  action  against  Mrs.  Ryan 
to  set  aside  the  mortgage  made  to  her  by  the  defendant  in  the 
former  action. 

The  defendant  in  this  action  moved  for  security  for  costa 
under  Rule  1198  (d),  because  the  costs  awarded  against 
plaintiff  un(Jer  order  of  22nd  April,  1905,  had  not  been 
paid. 

R.  D.  Gunn,  K.C.,  for  defendant. 

W.  H.  Blake,  K.C.,  for  plaintiff. 

The  Master: — If  the  proceedings  which  were  set  asid»i 
by  the  order  of  Mr.  Justice  Teetzel  can  properly  be  considered 
as  interlocutory,  and  as  an  unsuccessful  attempt  to  enforce 
execution,  then  under  the  decision  in  Keogh  v.  Brady,  6  0. 
W.  R,  846,  the  motion  must  be  dismissed.  If,  however,  this 
is  a  wrong  view  of  the  former  proceeding,  still  on  the  merits 
I  do  not  think  the  motion  should  prevail.  The  poverty  of 
plaintiff  has  been   caused   by   the  conduct   of  defendants 
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father,  and,  so  far  as  the  facts  have  been  made  to  appear,  I 
am  of  opinion  that  plaintifl  was  justified  in  her  action,  as 
appears  from  the  disposition  of  the  costs  on  the  motion  be- 
fore me.  I  think  that  Rule  1198  (d)  was  intended  to  be 
applied  only  where  the  plaintiff  has  been  defeated  on  the 
merits  or  has  allowed  his  action  to  be  dismissed  for  default, 
and  in  such  cases  a  second  action  may  be  thought  to  be  prima 
facie  so  frivolous  or  vexatious  as  to  require  security  as  a 
term  of  beinjr  allowed  to  proceed. 

The  motion  is  dismissed;  costs  in  the  cause.  Eyen  if 
plaintiff  fails  in  this  action,  I  do  not  think  she  would  be 
condemned  in  the  costs. 


Cartwright,  Master.  January  31st,  1906. 

CHAMBERS. 

GILLAKD  V.  McKINNON. 

Tenue — Change — Convenience  —  Witnesses — Expense — Fair 
Trial — Junf — Undertaking — Costs. 

Motion  by  defendants  to  change  venue  from  Stratford  to 
Cornwall.  The  facts  are  stated  in  a  report  of  a  previous 
motion,  6  0.  W.  E.  366. 

Grayson  Smith,  for  defendants. 

B.  C.  H.  Gassels,  for  plaintiff. 

The  Master: — ^In  addition  to  what  appeared  on  the 
previous  motion,  defendants  now  set  up  a  defence  similar  to 
that  which  was  successful  in  Jones  v.  Beid,  6  0.  W.  B.  608, 
affirmed  by  a  Divisional  Court  on  24th  instant,  ante  131. 
This  may  account  for  their  swearing  to  there  being  15  wit- 
nesses necessary  to  their  case,  while  plaintiff  in  reply  swears 
to  5.  This  would  leave  a  balance  of  10  in  favour  of  defend- 
ants, involving  a  net  difference  in  expense  of  witness  fees  of 
about  $200. 

If  it  were  an  ordinary  case,  this  might  perhaps  be  thought 
a  sufScient  defence  to  justify  the  change.  But  it  is  to  be- 
remembered  that  defendants  had  allowed  judgment  to  go* 
against  them  by  default,  and  are  only  defending  as  a  matter 
of  indulgence.  The  amount  of  $200,  though  in  one  saise 
]aige  in  itself,  is  small  in  comparison  with  the  amount  in- 
volved, which  must  now  be  approaching  $12,600,  besides 
costs.     Then  nothing  is  found  by  experience  to  be  truer 

VOL.  VU.    O.W.R.  NO.  -I — 111 


16J8  THE  OSTARIO  WEEKLY  REPORTER. 

than  the  remark  of  the  Chancellor  in  one  case  of  this  kind 
that  the  number  of  witnesfies  gwom  to  on  these  motions 
''  naoaUy  shrinks  before  the  test  of  the  witness  box." 

The  defendants  have  given  a  jnry  notice,  which  is  urged 
as  a  reason  against  the  motion,  because  one  of  the  defendajits 
is  reeve  of  the  towmship  of  Lochiel. 

It  would  appear  to  be  a  case  in  which  the  jury  will  pro- 
bably be  dispenai'd  with. 

After  much  consideration  and  having  regard  to  the  special 
facts  of  the  case,  I  think  the  motion  should  not  be  granted, 
if  the  plaintiff  will  agree  to  allow  the  jury  notice  to  be  struck 
out  at  the  trial  and  let  the  difference  in  cost  of  a  trial  at 
Stratford  as  compared  with  one  at  Cornwall  be  to  defendants 
in  any  event. 

The  costs  of  the  motion  will  be  in  the  cause. 


January  31st,  1906. 
C.A. 

DBSERONTO  IROX  CO.  v.  RATHBUN  CO. 

Appeal — Third  Party — Right  of  Appeal  on  his  own  Behalf — 
Third  Party  Procedure — Directions. 

Motion  by  plaintiffs  to  quash  the  appeal  of  the  Standard 
Chemical  Co.,  third  parties,  a^  a<rain.«t  plaintiffs,  from  the 
judgment  of  Brixton,  J.,  3  0.  W.  R.  f)97.  The  motion  was 
made  upon  the  hearinof  of  the  appeal,  but  no  order  was 
then  made  uj)on  it:  see  6  0.  W.  R.  088,  r)89,  690. 

The  motion  was  renewed  after  the  judgment  in  fi  0.  W. 
R.  688,  and  was  argued  on  20th  January,  1906. 

J.  H.  Moss,  for  plaintiffs. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  the  third  parties. 

K.  D.  Armour,  K.C.,  and  C.  A.  Masten,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
ROW,  Maclarkn,  JJ.A.),  was  delivered  by 

Moss,  CJ.O. : — A  party  served  with  a  third  party  notice 
under  Rule  209,  and  in  respect  of  whom  an  order  for  direc- 
tions is  made  under  Rule  213,  giving  him  leave  to  appear  at 
the  trial  and  io  adduce  evidence  and  examine  witnesses  and 
take  such  part  therein  as  may  seem  proper  to  the  Judge 
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presiding  at  the  trial,  does  not  thereby  become  a  party  de- 
fendant to  the  action.  The  plaintiflE  is  not  entitled  to  any 
relief  against  him  except,  perhaps,  a  judgment  for  costs,  if 
it  appears,  that  he  is  the  person  who  is  really  fighting  the 
plaintiff:  Edison  and  Swan  United  Electric  Light  Co.  v. 
HoUand,  41  Ch.  D.  28.  If  the  plaintiff  is  unsuccessful,  he 
cannot  appeal  against  the  third  party.  His  appeal  can  only 
be  against  the  defendant.  The  third  party  would  be  entitled 
io  notice  of  the  appeal,  but  only  for  the  purpose  of  enabling: 
liim  to  support  the  defendant  claiming  relief  over  against 
him:  Eckensweiller  v.  Coyle,  18  P.  R.  423;  O'Sullivan  '. 
Lake,  12  P.  K,  560. 

The  order  of  directions  giving  the  third  party  the  righc 
to  appear  at  the  trial  is  not  equivalent  to  an  order  giving 
him  leave  to  defend,  which  is  only  given  upon  his  admitting 
that  in  the  event  of  the  plaintiff  succeeding  against  the  de- 
fendant, he  is  liable  to  the  defendant :  Coles  v.  Civil  Service 
Supply  Assn.,  26  Ch.  D.  529.  An  order  giving  him  the  right 
to  appear  at  the  trial,  adduce  evidence,  and  examine  wit- 
nesses, may  put  him  in  the  same  position  as  a  defendant  a« 
regards  production  and  examination  for  discovery,  but  ap- 
parently the  position  does  not  extend  beyond  the  trial :  Eden 
V.  Weardale  Iron  and  Coal  Co.,  35  Ch.^D.  287.     .     .     . 

In  the  same  case,  34  Ch.  D.  223,  it  was  decided  that  third 
parties  were  not  defendants  so  as  to  entitle  them  to  counter- 
claim against  the  plaintiffs,  and  it  seems  clear  that  in  no 
case  are  they  defendants  for  all  purposes.  See  Barton  v. 
London  and  North-\VesternR.W.  Co.,  38  Ch.  D.  144.  Their 
rights  are  defined  and  limited  by  the  Judicature  Act  and  thi. 
Rules,  and  nowher^  m  them  is  tiiere  to  be  found  given  either 
expressly  or  by  implication  a  right  to  third  parties  to  appeal 
against  a  judgment  obtained  by  the  plaintiff  against  the  de- 
fendant alone.  For  that  relief  they  must  rely  upon  such 
rights  as  they  may  have  to  require  or  compel  the  defendant 
to  appeal  for  their  benefit.  And  in  the  majority  of  cases 
this  will  be  found  to  afford  ample  protection. 

In  the  present  case  the  third  parties  were  not  given  leav3 
to  defend,  but  were  given  ample  scope  for  contesting  plain- 
tiffs^ claim,  a  liberty  of  which  they  availed  themselves  to  thj 
fullest  extent. 

Under  the  old  practice  they  would  not  have  been  necessary 
parties  to  the  action. 
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There  is  no  privity  between  plaintiffs  and  them^  and 
plaintifb  have  no  judgment  against  them^  not  even  for 
ooets.    .    •    . 

[Beference  to  The  «  MillwaU/'  [1906]  P.  165.] 
The  third  parties  in  the  present  ease  did  not  obtain  an  order 
allowing  them  to  defend  the  action.  On  the  other  hand,  they 
did  obtain  an  order  allowing  them  to  appeal,  not  in  their  own 
name,  but  in  the  name  of  the  defendants,  an  order  which  they 
acted  upon,  and  prosecuted  an  appeal  to  this  Court  in  de- 
fendants^ name. 

This  right  of  appeal  to  this  Court  is  the  extent  of  the 
third  parties'  right  here,  and  it  foUows  that  the  appeal 
launched  on  their  own  behalf  and  in  their  own  name  against 
plaintiffs'  judgment  is  not  competent.    .    .    . 

[Gaby  v.  City  of  Toronto,  1  0.  W.  E.  636,  distinguished.] 

The  motion  to  quash  should  be  granted,  but    .     .     . 
without  costs. 


*  January  31st,  1906. 
C.A. 

EEX  V.  BURDELL. 

Criminal  Law — Burglary — Corwiction — Motion  for  Leave  to 
Appedt — PoUing  Jury — Disagreement — Sending  Jury  hack 
— Subsequent  Agreement — Comment  upon  Pailu/re  of  Pris- 
oner to  Testify — Evidence  as  to  OuiU  of  Prisoner — Or- 
eumstances  Warrofniing  Inference  of  OuiU — Lapse  of  Time 
— Presumption. 

Motion  on  behalf  of  prisoner  for  leaye  to  appeal  (and  for 
a  direction  to  state  a  case)  from  the  conviction  of  prisoner 
by  Street,  J.,  and  a  jury  at  London,  for  burglary  of  Jacob 
Obemesser's  hotel  in  London.  A  verdict  of  guilty  was  re- 
corded and  prisoner  sentenced  to  16  years  in  the  Kingston 
penitentiary. 

J.  P.  Faulds,  for  the  prisoner,  contended  that  the  Judge 
in  effect  commented  upon  the  failure  of  the  prisoner  to  testify 
on  his  own  behalf;  that  the  jurors  disagreed,  as  was  dis- 
closed when  they  were  polled;  and  that  there  was  no  evidence 
of  prisoner's  guilt  to  go  to  the  jury. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 
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The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.,  Clute,  J.),  was  delivered  by 

OsLERy  J.A. : — In  my  opinion,  there  is  no  ground  for  al- 
lowing an  appeal. 

As  to  the  first  objection,  I  think  the  learned  trial  Judge 
was  quite  within  his  right  in  sending  the  jury  back  for  fur- 
ther deliberation  when,  upon  being  polled  after  they  had 
announced  their  verdict,  one  of  them  answered  "  not  guilty," 
dissenting  from  the  verdict  as  announced  by  the  foreman. 

The  practice  is  properly  stated  in  the  Encyclopaedia  of 
Pleading  and  Practice,  vol.  22,  p.  937 :  "  When  the  jury  is 
polled,  any  juror  may  dissent  from  the  verdict  as  announced, 
and  when  one  or  more  of  the  jurors  dissent  therefrom,  there 
can  be  no  valid  verdict.  The  jury  may,  how^ever,  be  sent 
back  for  further  deliberation,  when  they  may,  if  all  subs^ 
quently  agree,  render  a  verdict  similar  in  all  respects  to  the 
former  finding,'^  or,  as  I  may  add,  quite  different  from  it. 

The  question  is  one  which  does  not  often  arise,  and  I 
have  not  succeeded  in  finding  any  discussion  of  it  in  the 
English  works  on  Practice.  I  have,  however,  a  distinct  recol- 
lection of  a  case,  in  which  I  was  engaged  when  at  the  bar, 
tried  before  the  late  Sir  Adam  Wilson,  C.J.,  a  very  high 
authority  on  common  law  practice,  in  which  the  jury  was 
twice  polled,  one  juror  dissenting  on  each  occasion,  and  were 
twice  sent  back  to  reconsider  their  verdict,  on  which  they 
finally  agreed. 

The  practice  is  really  only  an  application  of  the  settled 
rule  that  imtil  their  verdict  has  been  recorded,  or  they  have 
been  discharged  as  unable  to  agree,  their  connection  with  the 
case  has  not  come  to  an  end.  Even  though  not  polled,  they 
may  be  sent  back  after  having  announ^ced  their  verdict,  if 
the  trial  Judge  is  not  satisfied  that  they  have  given  the  case 
proper  consideration,  where  they  do  not  insist  upon  their 
verdict,  as  announced,  being  recorded:  Begina  v.  Meany,  1 
Leigh  &  Cave  213. 

As  to  the  second  objection,  after  a  careful  consideration 
of  the  charge,  I  am  quite  satisfied  that  the  trial  Judge  did 
not  intimate  or  intend  to  intimate  to  the  jury  that  the  prisoner 
might  have  given  evidence  in  his  own  behalf,  and  that  an 
infenmce  unfavourable  to  him  might  be  drawn  from  the  fact 
that  he  had  not  done  so.  The  learned  Judge  merely  told  the 
jury  of  the  presumption  which  might,  under  all  the  circum- 
stances of  the  case,  be  drawn  from  the  fact  of  his  not  having 
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i3i  4£.  j^rx-att  of  bow^  Cjft  «t:l^a.  ;.r>p«nT  csijae  into  his 
r-.  An  aixocBt  and  yws^^i^^  •:..',&  ecrireiT  aDcocnected 

at  'be  trial, 

T'-en  ».pon  the  menu,  Tt.e  prl«^.aer  wa*  doc  charged 
w;::.  '/..rjriarr  alon^,  bat  w^.t?.  '>:irg-Ju^OQ=lT  stealing  property 
of  wr .  h  t;.e  :<r-cr:  »  r  p^r*e  iniA  Tipcn  biai  at  ^se  rime  of 
}.i%  zTT^r  f  :t;.-^  part.  I  do  n'X  think  tbe  trial  ^tiA^  could 
^f\^r  V  .  ivrf'  r*-.-^!.  uTi'l^r  all  'r^  cirr-iiniitaiicfs  of  the  v-a^** 
thiit  the  lar/se  of  time  faet-jreen  ihe  biirziary  and  :h^  an^-'-t 
wart  )KO  great  as  absolat^lj  to  rep^  anj  presompuon  that  the 
priiiorjer  was  conc^&niied  in  the  barglary,  at  which,  a.-^  the  evi- 
d^nr-e  gtronglj  tended  to  shew,  the  propertr  had  been  stolen. 
It  was  a  r^ieee  of  piopertj  of  rather  a  peenliar  or  iinasual 
kind,  not  a  thing  likeiv  to  be  the  subject  of  daily  sa!e  or 
constant  padding  from  hand  to  hand.  It  bore  on  its  face 
evidence  of  an  atte-^ijit  to  desnr^v  it?  identity;  and  the  pris- 
oner-  p^r-e-f»ion  of  it,  his  intimate  aft5*xiahon  with  the  de- 
ceased man  Wilson,  in  whose  poageedon  was  found  other  prop- 
eTty  stolen  on  the  same  occasion,  and  thelatters  prompt  r^ 
»*pr>nse  to  the  prisoner's  call  to  resist  his  arrest,  eren  unto 
deatiiy  were  all  ciretmL-rtances  from  which  the  jury  might  well 
draw  an  inf  rence  of  guilt,  more  especially  if  thqr  amduded, 
as  ihey  evidently  did,  t^rat  the  witness  Bichardson  was  put 
forward  or  had  come  forward  to  give  a  false  account  or  expla- 
nation of  }iou'  the  prisoner  came  into  possession  of  the  purse. 

I  refer  to  Begina  y.  Exall,  4  F.  &  F.  922;  Bex  y.  Adams, 
3  C.  4  P.  600;  Bex  v.  Patridge,  7  C.  &  P.  551;  The  Quem  ^. 
Diedge,  1  Cox  C.  C.  235 ;  Bex  y.  Fumiyal,  Buss,  ft  Byan  445. 


February  1st,  1906. 
divisional  court. 

METELLI  V.  BOSCOE. 

Sale  of  Ooods — Contract — Appropriation  of  Goods  to  Contract 
— Interception  hy  Assignment — Fraud — Wa/rehoused  Ooods. 

Appoal  by  plaintiff  from  judgment  of  Britton,  J.  (6  0. 
W.  B.  880),  dismissing  action  to  recover  possession  of  certain 
goods  in  the  possession  of  defendant  Boscoe  at  Toronto,  and 
dwiaring  that  the  goods  in  question  were  the  goods  of  de- 
fondant  ClarkFon  as  against  plaintiif.     Plaintiff  claimed  title 
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to  the  goods  by  purchase  from  one  Badalamenti  in  New 
York,  the  goods  being  at  the  time  in  Toronto.  The  trial 
Judge  held  that  the  property  in  the  goods  did  not  pass  to 
plaintiff,  but  passed  under  a  general  assignment  to  defendant 
Ciarkson. 

J.  G.  O'Donoghue,  for  plaintiff. 

E.  McKay,  for  defendant  Ciarkson. 

The  Court  (Mulock,  C.J.,  Teetzel,  J.,  Anglin,  J.), 
dismissed  the  appeal  with  costs. 


February  1st,  1906. 
divisional  court. 

REX  V.  MOENINGSTAR. 

Justice  of  the  Peace — Order  for  Imprisonment  far  Non-payment 
of  Costs  Merehf — Absence  of  Accused — Quashing  Order — 
Power  of  Court  to  Impose  Terms — Protection  from  Action. 

Motion  by  defendant  to  make  absolute  a  rule  nisi  to  quash 
an  order  of  James  Cruickshank,  a  justice  of  the  peace  for  the 
comity  of  York,  directing  defendant  to  pay  the  complainant's 
costs  of  certain  proceedings  before  the  justice  upon  a  charge 
that  defendant  had  unlawfully  used  insulting  and  abusive 
language  towards  the  complainant. 

After  taking  some  evidence,  which  went  far  to  prove  the 
offfflice  charged,  the  magistrate,  at  the  instance  of  counsel 
for  the  complainant,  permitted  the  withdrawal  of  the  charge, 
apparently  moved  by  compassion  for  the  accused.  It  was 
a  term  of  this  arrangement,  to  which  all  parties  appeared  to 
have  assented,  that  defendant  should  pay  the  complainants 
costs.  Upon  her  failure  to  carry  out  this  term  of  the  un- 
derstanding, the  magistrate  wrote  to  defendant,  warning  her 
that  if N  she  did  not  make  payment,  he  would  record  a  convic- 
tion against  her,  "  including  penalty  and  costs  of  collecting — 
in  default  imprisonment  for  21  days.'*  Payment  not  yet  being 
made,  the  justice,  without  further  notice  to  defendant,  made 
the  Older  now  impeached,  whereby,  without  convicting  defend- 
ant of  any  offence,  he  ordered  payment  by  her  of  costs 
amounting  to  $5.60,  and  in  default  authorized  the  levy  of 
this  amount  by  distress,  and  in  default  of  sufficient  distress 
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adjudged  the  imprisonment  of  defendant  for  21  days,  &c. 
The  defendant  paid  the  $5.50  and  instituted  proceedings  to 
quash  the  order. 

J.  B.  Mackenzie,  for  defendant. 

A.  G.  Slaght,  for  the  magistrate. 

J.  W.  Sf.  John,  for  complainant. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Teetzel, 
J.,  Anglin,  J.),  was  delivered  by 

Anglin,  J.: — Upon  the  argument  we  expressed  our 
'  opinion  that  this  order  could  not  be  maintained,  for  several 
reasons,  of  which  it  is  sufficient  to  state  that  it  was  made  in 
the  absence  of  the  accused,  and  that  it  awarda  imprisonment 
for  non-payment  of  costs  merely,  in  contravention  of  R.  S. 
0.  1897   ch.  90,  sec.  5,  sub-sec.  4. 

But,  in  view  of  the  circumstances  surrounding  this  case, 
the  understanding  as  to  payment  of  costs  by  defendant,  upon 
which  the  proceedings  against  her  were  discontinued,  the  fact 
that  the  more  objectionable  part  of  the  magistrate's  order 
has  never  been  in  any  way  acted  upon,  the  fact  that  the  costs 
paid  by  defendant  were  tendered  back  to  her  before  this  mo- 
tion was  launched,  the  pettiness  of  the  entire  matter,  and  the 
obvious  purpose  of  defendant  to  institute  an  action  against 
the  magistrate,  and  perhaps  also  against  the  officer  charged 
with  enforcing  liis  order — an  action  of  which  the  most  con- 
spicuous feature,  it  would  seem,  would  probably  be  its  entire 
lack  of  merit — the  Court  is  of  opinion  that  the  exercise  of 
any  power  it  may  have  to  protect  the  magistrate  and  his 
officer  against  such  an  action  is  urgently  called  for.  If,  as 
defendant  contends,  she  is  entitled  to  have  the  order  in  ques- 
tion granted  ex  debito  justitige,  the  Court  probably  cannot, 
by  virtue  of  any  inherent  power,  impose  terms  which  it  might 
prescribe  were  its  action  discretionary:  Downey's  Case,  7  Q. 
B.  281,  283.     We  therefore  look    for    statutory    authority. 

We  find  that  by  1  Edw.  VII.,  ch.  13,  sec.  1  (0.),  the  pro- 
visions of  sees.  889  to  896,  both  inclusive,  of  the  Criminal 
Code,  are  made  applicable  to  any  conviction  or  order  made 
by  a  justice  of  the  peace  under  the  authority  of  any  statute 
of  the  province  of  Ontario,  and  to  any  warrant  for  enforcing 
the  same. 
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Section  891  of  the  Code  is  as  follows:  ^'  If  an  application 
is  made  to  quash  a  conviction  or  order  made  by  a  justice, 
on  the  ground  that  such  justice  has  exceeded  his  jurisdiction, 
the  Court  or  Judge  to  which  or  whom  the  application  is  made 
may,  as  a  condition  of  quashing  the  same,  if  the  Court  or 
Judge  thinks  fit  so  to  do,  provide  that  no  action  shall  be 
brought  against  the  justice  who  made  the  conviction,  or  any 
officer  acting  under  any  warrant  issued  to  enforce  such  con- 
Tiction  or  order."     .     .     . 

Exercising  the  jurisdiction  thus  conferred,  while  quashing 
the  order  attacked,  we  do  so  upon  the  terms  and  condition 
that  no  action  shall  be  brought  against  the  justice  who  made 
it  or  against  any  officer  who  may  have  acted  under  it  or  under 
any  warrant  issued  to  enforce  it.  If  these  terms  are  not 
accepted,  the  present  motion  will  be  dismissed  with  costs. 
If  they  are  accepted,  the  circumstances  of  this  case  above 
alluded  to  are  such  tliat,  in  the  opinion  of  the  Court,  costs 
of  this  application  should  be  withheld.  The  $5.50,  the  ten- 
der of  which  we  are  told  was  rejected,  should  now  be  repaid 
to  defendant. 


Teetzel,  J.  February  2nd,  1906. 

WEEKLY    COURT. 

Be  McLean  and  town  or  north  bay. 

Municipal  Corporations — By-Law  Closing  Street — Public  In- 
terest— Discrimination — Substitution  of  Convenient  Way 
— Compensation  to  Land  Owner — Providing  Access  tj 
Land — Construction  of  Statute — Costs, 

Motion  by  one  McLean  to  quash  by-law  192  of  the  town 
of  North  Bay,  providing  for  closing  a  portion  of  Regina 
street  in  that  town. 

I.  F.  Hellmuth,  K.C.,  for  applicant. 

H.  E.  Rose,  for  town  corporation. 

Teetzel,  J.: — The  by-law  was  passed  pursuant  to  an 
agreement  between  the  town  corporation  and  the  Canadian 
Pacific  Railway  Company,  providing  that,  in  return  for  cer- 
tain expenditures  by  the  company  in  the  town,  the  parts  of 
certain  streets,  including  Regina  street,  crossed  by  the  rail- 
way, should  be  closed,  and  the  part  so  closed  conveyed  to  th.» 
companv. 
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I  am  of  opinion  that  until  the  corporation  acquired  tlie  two- 
feet  strip  which  lay  between  the  applicant's  land  and  Lome 
street,  so  as  to  give  the  applicant  another  road  or  way  of 
access  to  •  his  land,  the  by-law  could  have  been  quashed  as 
being  passed  in  violation  of  sub-sec.  1  of  sec.  629. 

It  is  well  settled  that,  in  the  absence  of  another  existing 
road  or  way  of  access  to  an  applicant's  lands,  when  the  by- 
law is  passed  to  close,  and  no  other  road  is  by  the  same  or 
another  by-law  provided  for,  the  by-law  closing  up  is  void- 
able.    .     .     . 

[EefereiKc  to  A'andecar  v.  Corporation  of  East  Oxford, 
3  A.  R.  131,  144:  McArthur  case,  supra;  Adams  v.  Corpor- 
ation of  Whitby,  2  ().  R.  473;  In  re  Laplante  and  Corpor- 
ation of  Peterborough,  5  0.  R.  634 ;  Saunby  v.  London  Water 
Commissioners,  22  Times  L.  R.  37.] 

Notwithstanding  the  defects  in  the  substituted  road,  and 
that  it  is  manifestly  not  as  convenient  as  the  original  road 
(all  of  which  can  be  compensated  for  under  the  provisions 
for  arbitration),  I  think  it  is  a  convenient  road  within  the 
meaning  of  the  Act.  The  road  has  been  accepted  by  the  cor- 
poration as  a  highway,  and  the  applicant  will  not  be  without 
remedy  if  it  is  not  properly  maintained  as  such. 

What  the  statute  proposes  to  secure  is  some  other  con- 
venient road  or  way  of  access  to  the  lands,  not  a  convenient 
access  from  the  lands  to  the  nearest  market  or  post  oflBce: 
see  the  Vandecar  case,  3  A.  R.   at  p.  142. 

Objection  to  the  by-law,  as  it  now  stands,  has,  I  think, 
been  cured  by  the  deed  of  11th  November.  Should  I  be 
wrong  in  this  view,  it  may  be  to  the  advantage  of  the  cor- 
poration, to  avoid  the  by-law  being  questioned  in  other  pro- 
ceedings, to  have  the  by-law  quashed  and  a  new  by-law 
passed,  and  I  give  the  corporation  3  weeks  within  which  to 
elect  to  have  the  by-law  quashed  with  costs ;  otherwise,  as  the 
applicar^t  was  justified  in  launching  the  motion,  the  applica- 
tion will  be  dismissed,  but  the  costs  will  be  paid  by  the  cor- 
poration. 
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chambers. 

Be  SIBBETT. 

Will — Construction — Life  Interjest  of  Widow — Personalty — 
Beneficial  Enjoyment  in  Specie — Household  Furniture — 
Executors — Power  of  Sale — Payment  of  Debts — Legacy — 
Assent  of  Executors — Trustees  and  Cestui  que  Trust — 
Devolulion  of  Estates  Act — Real  Estate — Specific  Devises 
— Equitable  Tenant  for  Life — Lease — Sale — Discretion. 

Application  by  one  of  the  executors  and  trustees  under  a 
will,  upon  an  originating  notice,  for  an  order  determining 
c*ertain  questions  with  regard  to  the  disposition  of  the  estate. 

T.  E.  Godson,  Bracebridge,  for  the  applicant. 

R.  TT.  McPherson,  for  the  other  trustee  and  the  widow 
of  the  testator. 

F.  W.  Harcourt,  for  infant  remaindermen. 

P.  E.  Hodgins,  K.C.,  for  adult  remaindermen. 

Magee,  J.: — In  so  far  b^  this  case  involves  the  appli- 
cation of  the  rule  as  to  conversion  of  wasting  residuary  per- 
sonalty in  which  successive  interests  are  bequeathed,  the 
widow  in  respect  of  her  interest  for  life  or  widowhood  would, 
I  consider,  be  entitled  to  the  beneficial  enjoyment  in  specie. 
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The  real  estate  consisted  only  of  the  hotel,  the  two  houses, 
and  the  islands.  The  only  personalty  left  is  the  furniture  in 
the  hotel.  What  the  other  consisted  of  does  not  appear,  but 
it  has  been  used  for  payment  of  debts.  The  particular  prop- 
erty in  respect  of  which  the  executor  has  ditficulties  is  the 
hotel  and  its  furniture.  It  is,  perhaps,  not  too  much  to 
assume  that  if  the  testator  thought  of  the  matter  at  all,  he 
would  expect  them  to  be  kept  together  so  as  to  be  a  going 
concern,  and  not  that  the  chattels  should  be  sold  away  from 
the  house  to  injure  the  value  of  each,  and  probably  still  less 
would  he  expect  his  private  household  effects  to  be  sold  away 
from  his  wife,  to  whom  he  was  giving  his. whole  estate  for 
life.  However,  in  the  will  he  does  not  direct  conversion,  but 
that  after  his  wife's  death  his  estate  be  divided.  Such  a 
direction  has  been  considered,  so  far  as  it  goes,  to  indicate 
an  intention  that  the  estate  should  during  the  life  interest 
l>e  enjoyed  in  specie:  Collins  v.  Collins,  2  My.  &  K.  703; 
while  the  conferring  upon  the  executors  of  a  power  of  sale, 
whenever  they  shall  think  it  advisable,  has  been  considered 
an  evidence  that  the  immediate  conversion  which  the  rule 
adverted  to  would  require  from  the  executors,  without  any 
discretion  on  their  part,  is  not  to  take  place  without  their 
approval:  Re  Pitcairn,  [1896]  2  Ch.  199;  Burton  v.  Mount, 
2  BeG.  &  Sm.  383. 

It  is  not  necessary  to  consider  whether  articles  such  as 
furniture  should  come  within  the  rule,  though  it  has  in  some 
cases  been  applied  to  them.  They  may  well  be  supposed  by 
n  testator  to  have  a  value  for  the  reversioners  after  the  life 
interest  has  ceased,  and  the  argument  from  his  supposed  pre- 
dominating intention  of  a  benefit  to  the  reversioner  does  not 
apply  so  readily  as  it  would  to  other  species  of  property. 
Apart  from  the  rule  as  to  conversion,  there  have  to  be  con- 
>iden'd  the  rights  of  the  widow  as  legatee  and  devisee  as  be- 
tween her  and  the  executors  as  such,  and  her  rights  as  cestui 
que  trust  as  against  her  trustees.  The  rights  of  creditors 
are  a  separate  matter.  As  to  the  question  between  the  legatee 
for  life  and  the  executors,  it  is  stated  by  the  widow,  and  not 
denied,  that  the  license  for  the  hotel  carried  on  by  her  hus- 
band and  continued  by  her  was  transferred  to  her  with  the 
consent  of  the  executors.  No  special  arrangement  is  shewn 
to  have  l)een  made  to  prCv^erve  the  executors'  right.  I  "think 
that  transfer  and  the  subsequent  permitting  the  widow  for 
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months  to  continue  the  trade,  must  be  taken  as  an  assent  by 
them  to  the  retention  by  hor  not  only  of  the  hotel,  but  of  the 
goods  with  which  it  was  furnished  and  the  license  law  com- 
plied with.  And,  as  there  is  nothing  to  shew  that  the  ex- 
ecutors acted  under  any  mistake  as  to  the  financial  position 
of  the  estate,  they  stand  in  the  ordinary  position  of  executors 
who  have  assented  to  a  legacy  and  delivered  over  the  articles 
bequeathed.  They  cannot  recover  them  back  without  shew- 
in*:  special  circumstances  which  are  not  shewn  here.  They 
."-till  havi'  real  property  vested  in  them,  and  not  in  the  widow's 
possession,  sufficient  for  the  payment  of  debts,  so  that  there 
does  not  appear  to  be  actual  damage  to  any  person. 

As  legatee  for  life,  she  would,  so  soon  as  the  legacy  was 
assented  to,  be  entitled  to  the  possession  of  the  goods  on 
proper  acknowledgment  of  the  articles  received  and  her  lim- 
ited right*  therein. 

It  is  true  the  bequest  is  not  directly  to  her,  but  to  the 
executors  themselves  in  trust  for  her,  but,  no  other  arrange- 
ment having  been  made,  it  could  only  be  as  beneficial  owner 
(luring  widowhood,  under  the  gift  to  them  as  trustees,  that 
.she  was  placed  in  possession,  and,  as  each  executor  can  assent 
to  legacies  either  to  the  executors  jointly  or  to  others,  the 
as>ent  has  not  the  less  been  given  and  the  position  turned 
into  that  of  cestui  que  trust  and  trustees.  With  regard  to 
the  hotel  itself  and  the  land  which  goes  with  it,  there  may 
I.e  some  question.  Under  the  Devolution  of  Estates  Act  and 
amendments  the  realty  vests,  on  the  testator's  death,  in  the 
personal  representatives,  and,  unless  they  convey  to  the 
devisees  or  heirs,  remains  vested  in  them  for  3  years,  when, 
unless  the  personal  representatives  register  a  caution  that  it 
is  still  rtHjuired  by  theiu,  it  vests  in  the  devisees  or  heirs,  but 
still  remains  liable  for  the  debts. 

It  does  not  become  personal  property,  but  both  the  realty 
and  personalty  are  assets  in  the  hands  of  the  personal  repre- 
sentdives  for  payment  of  debts,  though  the  personalty  is  still 
the  primary  fund  (Ee  Hopkins,  32  0.  R.  315),  unless  in  the 
ca^»  provided  for  by  sec.  7  of  the  Act,  where  there  is  a  resi- 
duary gift  of  both,  and  then  the  two  classes  share  ratably, 
unle.58  a  contrary  intention  appears  in  the  will. 

The  effect  of  an  executor's  assent  in  giving  a  legatee  a 
right  to  recover  personalty  bequeathed  to  him,  can  perhaps 
hardly  be  extended  to  the  real  property  so  as  to  entitle  the 
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devisee  to  a  conveyance  or  possession.  But,  as  all  devises, 
even  general  ones,  of  land,  are  deemed  specific,  even  since  the 
Wills  Act,  I  think  it  must  be  taken  that  until  the  land  vests 
in  the  devisee,  -the  executors  are  trustees  for  him,  even  during 
the  3  year  period,  subject  always  to  the  rights  of  creditors, 
and  of  course  to  any  charges  existing  under  the  will. 

If  so,  the  result  is  that,  as  regards  both  goods  and  lands, 
we  are  brought  to  the  situation  as  between  trustees  and  cestui 
que  trust.  The  will  gave  the  property  to  the  executors  in 
trust  for  the  wife  during  widowhood,  "so  that  she  may  re- 
ceive the  income,  rents,  and  profits  thereof,'^  and  in  a  sub- 
sequent clau.^e,  after  the  power  to  sell  any  part  and  invest 
the  proceeds,  the  executors  are  directed  to  pay  her  '^  the  rents 
and  profits  or  other  income  from  the  estate  everj-  6  months.'* 

Now,  imder  this  devise  she  becomes  the  equitable  tenant 
for  life  of  the  hotel.  As  such  it  would  be  competent  for  her 
to  apply  to  the  Court  if  the  trustees  refused  to  let  her  take 
possession,  and,  though  she  would  not  be  as  of  right  entitled 
to  be  placed  in  possession,  yet  the  Court  in  the  exercise  of 
judicial  discretion  to  be  exercised  under  all  the  circumstances, 
might  so  direct  on  such  terms,  but  it  would  only  be  till  fur- 
ther order,  and,  under  proper  circumstances,  she  might  be 
ordered  to  restore  possession  to  the  trustees.  Here  the  trus- 
tees have  themselves  thought  it  wise  to  allow  her  to  conduct 
the  hotel.  One  of  them  still  thinks  so,  and  no  reason  has 
been  shewn  for  change  of  opinion.  She  is  the  person  most 
interested  in  the  success  of  the  hotel,  and  I  think  would, 
under  the  circumstances,  be  placed  by  the  Court  in  possession. 
See  Re  Wythes,  [1893]  2  Ch.  369,  and  Re  Bagot,  [1894] 
1  Ch.  177.  Being  in  possession,  what  is  urged  against  her 
continuing  there  is  the  fact  of  outstanding  debts,  and  that  she 
has  possession  of  the  only  remaining  personalty.  But,  as 
I  have  said,  the  applicant  assented  to  that,  and  there  are 
other  assets.  Then  there  is  the  mortgage — ^but  it  is  ad- 
mitted that  it  is  not  in  arrear,  and  she  keeps  up  the  interest 
upon  it,  which,  as  life  tenant,  is  all  she  should  bear.  She 
says  she  has,  besides,  laid  out  some  $700  in  improving  the 
property.  It  is  said  that  if  the  hotel  were  rented  it  would 
bring  in  $1,000  per  year,  and  this  would  lead  to  a  good  sale. 
But  it  is  not  suggested  that  she  is  not  as  good  a  tenant  as  a 
stranger.     .     .     . 
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No  power  of  leasing  is  given  by  the  will,  unless  it  can  be 
inferred  from  the  directions  to  pay  rents  and  profits.  In 
the  view  which  I  take,  that  the  possession  of  the  widow  should 
not  hi'  disturbed,  it  is  unnecessary  to  consider  whether  the 
premises  should  be  leased.  Indeed,  if  there  be  power  of  leas- 
ing for  5  or  more  years,  as  desired  by  the  applicant,  it  would 
be  discretionary  with  the  executors,  and  in  such  cases  the 
Court  does  not  express  an  opinion.  The  same  would  be  the 
po-ition  as  regards  exercising  the  power  of  sale. 

As  regards  the  rights  of  creditors,  they  are  not  before 
mt'.  Their  rights  m  respect  of  any  of  the  property  cannot 
be  prejudiced.  The-  life  tenant  says  none  are  pressing.  I 
have  no  doubt  she  will  see  it  to  her  interest  to  make  some  ar- 
rangements which  will  prevent  them  being  compelled  to  in- 
terfere with  the  estate. 

I  answer  the  questions  submitted  as  follows: 

1.  The  widow  is  entitled  to  the  beneficial  enjoyment  of 
the  propei'ty  of  the  deceased  in  specie  during  widowhood, 
subject  to  the  power  of  sale  given  by  the  will  and  to  the  rights 
of  creditors. 

2.  She  is  entitled  to  be  allowed  to  remain  in  possession  of 
the  property  of  which  she  is  now  in  possession  imtil  suffi- 
cient grounds  for  dispossessing  her  thereof  be  shewn. 

3  and  4.  She  being  now  in  possession  of  the  hotel 
premises,  with  the  consent  of  the  executors,  they  are  not  en- 
titled to  possession  until  sufficient  grounds  be  shewn,  and 
cannot  lease  them  without  her  consent,  and  the  question  of 
the  advisability  of  a  sale  is,  under  the  terms  of  the  will,  in 
their  discretion. 

Costs  of  all  parties  should  be  paid  out  of  the  estate. 


Magee.  J.  February  6th,  1906. 

CHAMBERS. 

BRUCE  V.  ANCIENT  ORDER  OF  UNITED 
•       AVORKMEX. 

Parlies — Interpleader  Issue — Who  should  he  Plaintiff — Insur- 
ance Moneys — Eivnl  Claimants — Residence  abroad — Se- 
curity for  Costs. 

Appc*sil  by  plaintiff  and  cross- appeal  by  claimants,  legatees 
under  will  of  Robert  Bruce,  from  order  of  Master  in  Cham- 
bers (4  O.  W.  R.  241),  directing  that  claimants  be  plaintiffs 
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in  i>siie  direc  wi  as  to  monev}?  arising  from  life  policy,  but 
refusing  to  order  that  thev  give  security  for  costs,  thongh 
n^sident  in  Scotland. 

\V.  J.  Elliott,  for  plaintiff. 

¥.  S.  ^fearns.  for  claimants. 

Magee,  J.: — The  benefit  certificate  was  payable  to  Jane 
Bruce,  wife  of  the  assured;  that  was  in  18tS4^.  He  was  then 
and  had  been  for  several  years  living  in  Toronto  with  one 
Jane,  known  as  Jane  Bruce,  his  wife,  and  he  continued  to 
live  with  her  till  his  death  at  Toronto  in  May,  1903.  By  his 
will  he  calls  her  his  housekeeper,  and  l)equeaths  the  certificate 
to  another  Jane  Bruce,  living  in  Scotland,  whom  he  calls 
his  wife,  and  Elizabeth  Jane  Bruce,  his  daughter,  living  in 
the  same  place.  The  latter  Jane  Bruce  was  originally  Jane 
Mnnroe.  She  alleges  that  she  was  married  to  him  on  12th 
April,  1861,  in  Scotland,  and  that  he  deserted  her  abont 
1869.  after  4  children  were  bom  to  them.  The  Jane  in 
Ontario,  who  was  formerly  Jane  Robertson,  allies  that  she 
was  married  to  Robert  Bruce  in  Scotland  about  1869,  and 
they  came  at  once  to  America  and  lived  together  ever  since, 
and  that  two  children  were  bom  to  them. 

Each  claims  to  have  been  his  lawfnl  wife,  and  disputes 
the  title  of  the  other. 

After  his  death  the  claimant  in  Ontario  produces  the 
benefit  certificate  and  says  it  was  given  by  him  to  her  as 
being  the  beneficiar}-  named  in  it. 

The  claimant  in  Scotland  produces  the  usual  certified 
copies  of  the  registr}'  of  her  marriage.  The  claimant  in 
Ontario  has  not  as  yet  done  so,  hut  can  point  to  the  long 
residence  together  and  acknowledged  marital  relationship. 

The  money  is  claimed  from  the  benefit  society-  on  both 
sides,  and  Jane  Brace  of  Toronto  follows  up  her  claim  by 
an  action  against  the  society  to  recover  it.  In  that  action 
the  inteqjleader  is  ordered. 

The  Scottish  claimants  have  the  declaration  of  benefit  in 
the  will  in  their  favour.  But  if  the  Ontario  claimant  was 
really  the  wife  of  the  member,  while  he, might  have  changed 
the  benefit  in  favour  of  hi<  children,  he  could  not  change  it 
over  to  stranirors,  and  the  Ontario  wife  should  not  be  preju- 
diced by  a  declaration  by  him  to  Avhich  she  is  not  party.     The 
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certificate  was  issued  here,  where  he  and  she  lived.  She  was 
the  only  one  then  known  tq  the  society  or  to  members  as 
Jane  Bruce  the  wife,  and  but  for  the  will  would  in  all 
probability  have  been  paid  the  money. 

The  evidence  so  far  is  somewhat  more  precise  in  favour 
of  the  fact  of  the  marriage  allied  by  the  Scottish  claim- 
ants, but  there  may  be  other  questions,  and  the  parties  cannot 
be  expected  to  produce  all  their  evidence  at  this  stage.  The 
issue  (loe^  not  start  with  the  assumption  that  either  was 
validly  married. 

The  Master,  I  think,  properly  considered  that  the  claim- 
ants in  Scotland  should  be  plaintiffs,  as  attacking  the  recog- 
nized status  of  the  Ontario  claimant,  even  assuming  that  the 
certificate  was  not  in  her  possession  as  distinct  from  that  of 
the  deceased. 

But  then,  they  being  the  attacking  parties  and  plaintiffs, 
why  should  not  the  ordinary  rule  as  to  security  for  costs  from 
non-residents  be  applied?  The  Master  thouglit  that  the  dif- 
ficulty had  been  caused  by  the  assured  himself,  and  it  was 
probable  that  costs  would  not  be  ordered  to  be  paid.  But,  if 
the  Ontario  claimant  be  proved  to  be  the  lawful  wife,  her 
husband  could  not  make  any  change  of  the  beneficiaries 
against  her  in  favour  of  the  Scottish  claimants,  and  she  would 
be  entitled  to  the  whole  fund,  and  it  should  not  be  reduced 
by  having  to  pay  her  own  costs,  much  less  the  costs  of  the 
other  side.  The  trial  Court  may  well  consider  that  the 
principle  cannot  be  invoked  on  which  the  Courts  act  when  a 
testator  confers  a  benefit  and  at  the  same  time  creates 
doubts  as  to  it  which  give  rise  to  litigation — there  the  hand 
which  gives  has  the  right  to  take  away.  Tf  the  Ontario 
claimant  had  to  continue  her  action  against  the  society,  slie 
would  have  had  some  one  within  the  jurisdiction  responsible 
for  costs.  If  the  Scottish  claimants  had  to  bring  acticm 
against  the  society  or  against  the  Ontario  claimant,  they 
would  have  had  to  give  security.  They  are  in  no  worse 
position  now,  and  should  give  security.  See  Knickerbocker 
Trust  Co.  V.  Webster,  17  P.  R.  189,  and  Book  v.  Book,  1  (). 
L.  R.  86. 

Costs  of  the  appeal  by  the  Scottish  claimants  to  be  costs 
in  the  cause  to  the  Ontario  claimant. 

Costs  of  the  appeal  by  the  Ontario  claimant  to  be  costs  in 
the  cause. 
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Scott,  Local  Master.  January  30th,  1906. 

Meredith,  C.J.  February  6th,  1906. 

CHAMBERS. 

ONTARIO  BANK  v.  CAPITAL  POWER  CO. 

Summary  Judgment — Action  on  Promissory  Notes — Defencm 
— Agreement  for  Advances — Construction — Powers  of  Comr- 
pany — A  rcommodation  Indorsers— ^Sureties — Disrharge — 
Counterclaim — Damages — Accounting. 

Motion  by  plaintiffs  for  summary  judgment  under  Rule 
603.  The  claim  was  for  $82,301.69,  alleged  to  be  due  on  two 
promissory  notes  made  by  defendants  the  Capital  Power 
Company,  one  for  $37,959. ;^0,  payable  to. the  order  of  the 
defendant  W.  J.  Conroy,  and  the  other  for  $39,633.92,  pay- 
able to  the  order  of  the  defendant  Louis  Simpson,  both  dated 
'^^nd  February,  1904,  payable  15  days  after  date  and  indorsed 
to  plaintiifs.  The  notes  were  in  renewal  of  similar  earlier 
ones,  the  originals  of  the  series  having  been  given  some  time 
about  March,  1902.  A  concurrent  action  was  brought 
against  the  defendant  company  and  defendant  Conroy,  on 
a  similar  note  for  $6,000,  and  a  motion  for  judgment  in  that 
case  was  brought  on  with  this  motion  but  was  abandoned. 

F.  R.  TiatclifonK  K.C.,  and  Glyn    Osier,    Ottawa,  for 
j)laintiffs. 

A.  W.  Fia^^tT,  K.C.,  and  J.  G.  Gibson,  Ottawa,  for  defen- 
dant company  and  defendant  Simpson. 

(t.  F.  Henderson,  Ottawa,  for  defendant  Conroy. 

TiiE  piaster: — In  order  to  understand  the  defences 
sought  to  l)e  set  up  it  will  be  necessary  to  review  at  some 
length  the  transactions  out  of  which  the  loans  in  question  in 
this  and  the  other  action  arose.  Prior  to  June,  1900,  the 
defendant  (Conroy  and  his  brother,  since  deceased,  were  the 
owners  of  certain  property,  including  water  power  only 
partly  developed,  against  which  were  several  mortgages. 
Thrf  ugh  the  efforts  of  the  Conroys  and  the  defendant  Simp- 
f-on  the  defendant  company  was  formed  to  take  over  a  portion 
of  the  property,  including  the  wat^r    power,   and    by   two 
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a^-eements  dated  respectively  in  June  and  September,  1900, 
a  sale  was  put  through  on  the  following  terms: — The  Con- 
roys  were  to  hand  over  to  the  company  a  fully  completed 
plant,  free  of  all  incumbrances,  and  were  to  receive  in  pay- 
ment all  of  the  bonds  and  a  portion  of  the  preference  and 
common  stock  of  the  company.  After  incurring  a  liability 
to  plaintiffs  of  some  $50,000,  a  portion  of  which  was  seciured 
by  the  indorsement  of  defendant  Louis  Simpson,  the  Con- 
roys  made  default  in  carrying  out  their  undertaking  to  com- 
plete the  plant ;  and  difficulties  having  also  arisen  iu  making 
title  to  the  property,  an  agreement  was  on  13th  September, 
1901,  entered  into  between  defendant  Louis  Simpson,  acting 
both  for  himself  and  as  managing  director  of  defendant  com- 
pany, Alexander  Simpson,  as  trustee  and  representing  also 
the  plaintiffs,  of  whose  bank  he  was  local  manager,  the  Con- 
Toys,  and  one  Foran,  a  Quebec  advocate,  acting  as  attorney 
for  certain  of  the  mortgagees  who  were  willing  to  accept 
preference  stock  in  payment  of  their  claims.  The  agreement 
is  long  and  complicated,  but  the  substance  of  it,  in  so  far  as 
it  affects  the  issues  sought  to  be  raised,  may  be  briefly  stated. 
The  property  was  to  be  bought  in  by  Alexander  Simpson  at 
a  sheriff's  sale  under  proceedings  then  pending,  and  was  to 
be  held  by  him  upon  trust  to  pay  off  all  incumbrances  and 
the  di^bt  of  the  Conroys  to  the  bank,  and  to  convey  to  the 
company  the  portion  covered  by  the  sale  to  it.  As  security 
for  the  money  so  expended  he  was  to  hold  the  bonds  of  the 
company  and  the  portions  of  the  property  not  sold  to  the 
company.  The  bonds  and  part  of  the  property  were  sub- 
sequently sold  for  enough  to  wipe  out  all  of  this  liability,  and 
as  to  that  nothing  arises.  But  it  was  further  agreed  that  the 
company  should  itself  complete  the  work  which  the  Conroys 
were  under  contract  to  do,  together  with  certain  further 
work  stipulated  for  by  prospective  purchasers  of  the  bonds, 
charging  the  cost  to  the  Conroys;  and  in  order  to  provide 
funds  for  this  and  to  pay  off  liens  on  portions  of  the  machin- 
ery in-italled  or  ordered,  the  plaintiffs,  through  their  man- 
ager, agreed  to  discount  the  notes  of  the  company  indorsed 
by  the  defendant  Simpson  to  the  extent  of  $36,500,  and  in- 
dorsed by  defendant  Conroy  to  the  extent  of  $30,000,  holding 
as  security  therefor  the  preference  and  common  stock  coming 
to  the  Conroys  under  their  agreements  with  the  company. 
Tlie  notes  of  which  those  now  sued  on  are  the  ultimate  re- 
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newal<,  were  discounted  pursuant  to  the  agreement,  and  the 
proceeds  were  applied  as  contemplated.  The  only  other  por- 
tion of  the  airreemi'Ut  which  need  be  referred  to  is  clause  14, 
which  reads  as  follows: — "(14).  The  said  Alexander  Simp- 
son, acting  for  himself  and  for  the  Ontario  Bank,  does  hereby 
agree  that  he  will  not  sell  at  less  than  par  value  the  securities 
deposited  with  him  under  this  agreement  during  the  term 
of  12  months  after  the  completion  of  the  works  arranged  for 
in  clause  (6),  unless  he  be  authorized  so  to  do  by  the 
Messrs.  R  and  W.  Conroy,  and  that  at  the  expiration  of  the 
sa'd  term  he  agrees  not  to  dispose  of  the  said  securities  un- 
less at  a  rate  equal  to  that  of  the  current  day^s  market  quota- 
tion, except  with  the  sanction  of  the  said  Messrs.  R.  and  W. 
Conroy.  He  further  agrees  that  he  will  at  all  times  agree  to 
transfer  such  stock  or  any  portion  thereof  upon  being  ten- 
dered and  paid  the  par  value  of  the  same,  and  he  resenree 
to  himself  the  right  to  sell  at  par  value  whenever  the  same 
is  obtainable,  and  after  the  expiration  of  said  term  of  12 
months,  at  the  current  market  price,  the  Capital  Power  Com- 
pany undertaking  to  have  the  stocks  listed/' 

In  November,  1901,  the  company  contracted  with  one  Ask- 
with  to  do  the  work  suggested  by  the  prospective  purchasers 
of  the  bonds,  and  other  additional  work,  but  the  operations, 
after  continuing  for  nearly  a  year,  were  discontinued,  owing 
to  litigation  betwet'n  the  contractor  and  the  company,  and 
have  not  since  been  resumi\l.  These  difficulties  are  alleged 
to  have  been  due  to  a  dispute  which.  aWit  that  time,  arose 
between  the  ct>mpany  and  plaintiffs,  owing  to  the  refusal  of 
the  latter  to  make  advances  Iwond  the  $06,500  mentioned 
in  the  airreement.  The  dispute  wjis.  however,  settled  by 
plaintiffs  wnsentinsr  to  make  furtlier  advanc*es  to  the  extent 
of  $17,500,  sevunxl  by  a  c<^Uateral  note  of  E.  B.  Eddy,  the 
pro-idont  of  the  cimipany,  400  shares  of  the  common  stock 
hi  Id  by  the  bank  to  be  set  apart  as  security  for  Mr.  Eddy. 
T]  i-i  aorreement  was  entered  into,  so  it  is  said,  by  ^Ir.  Eddy 
ptT  ona'h'.  and  rl.o  cum'^any  wii^  not  a  party  to  it, 
but  tl  e  Iniur  t^ok  the  Ivr.er.t  of  it  by  l>^rrowing  $10,<^>0 
nnlor  it  on  note^  of  thr  company,  the  final  renewal 
«>f  whirh  is  t'f  n«^te  sued  on  in  the  other  action.  The  re- 
maining 87.500  wh'ah  the  bank  were  willing  to  advance  was 
never  asked  f«^r  bv  the  o^mranv. 
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There  is  one  other  transaction  that  must  be  referred  to. 
Small  sales  of  preference  and  common  stock  were  made 
from  time  to  time  by  Alexander  Simpson,  but  it  proved  diffi- 
cult to  dispose  of,  and  the  great  bulk  of  it  remained  unsold. 
In  June,  1905,  however,  plaintiffs^  manager  was  negotiatin.'ur 
with  W.  L.  Marler,  local  manager  of  the  Merchants  Bank, 
for  the  sale  of  all  the  remaining  stock,  at  a  price  sufficient 
to  pay  off  the  notes  and  leave  a  small  balance  over.  The  salt' 
was  in  fact  agreed  to,  subject  to  the  condition  that  the  pur- 
chasers should  be  given  immediate  control  of  the  board.  The 
amount  of  stock  was  sufficient  for  this,  but  the  purchasers 
could  not  be  ready  with  their  money  until  a  few  days  after 
the  annual  meeting,  and  the  stock  while  held  in  trust  was 
non-votable.  To  get  over  the  difficulty  Alexander  Simpson, 
as  trustoi\  executed  transfers  of  the  stock  to  himself,  Marler, 
and  one  Glennoy,  the  accountant  in  the  plaintiffs^  bank,  in- 
tending in  this  way  to  get  and  hold  control  of  the  board  until 
the  completion  of  the  sale  to  Marler's  clients.  The  president 
of  the  company,  however,  declined  to  sign  stock  certificates 
or  to  receive  the  votes  of  the  transferees  at  the  meeting,  and 
in  consequence  the  scheme  fell  through,  and  with  it  the  pro- 
posed sale  of  the  stock. 

The  defences  sought  to  be  set  up  are  as  follows: — 

(1)  The  company  allege  (though  in  this  thoy  are  at  issue 
with  the  other  defendants)  that  the  execution  of  the  agreement 
of  13th  September,  1901,  by  Ijouis  Simpson,  on  l)ehalf  of 
the  company,  was  unauthorized,  and  that  the  agreement  does 
not  bind  the  company.  This  is  clearly  not  a  defence.  As- 
suming it  to  be  true,  it  cannot  invalidate  the  notes  sued  on. 
They  were  admittedly  signed  by  the  company,  and  the  i)ro- 
ceeds  placed  to  the  company's  credit  and  drawn  out  by  them. 

(2)  All  of  the  defendants  allege  that  under  the  terms  of 
tin*  agreement  (assuming  it  to  bind  the  company)  plaintiffs 
were  under  obligations  to  carry  the  loans  until  12  months  after 
c*ompletion  of  the  work,  and  that,  as  the  work  has  not  yet 
been  completed,  the  action  is  premature.  If  it  is  material, 
I  must  of  course  assume  that  the  work  referred  to  in  the 
agreement  has  not  been  complettnl.  There  is,  however, 
nothing  whatever  in  the  agreement  as  to  when  the  loans  were 
to  be  repaid,  and  the  contracts  embodied  in  the  notes  them- 
selves must,  therefore,  govern.  The  clause  of  the  agreement 
relied  on  is  the  14th,  which  T  have  (juoted  in  extenso,  and 
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it  is  plain  that  the  only  matter  there  postponed  until  after 
the  completion  of  the  work  is  the  power  to  sell  the  stock 
at  less  than  par  without  the  authorization  of  the  Conroys. 
It  is  said  that  this  assumes  that  the  debt  will  be  still  in  ex- 
istence at  that  time.  It  assumes  that  it  may  be  in  existence 
then,  but  that  is  quite  consistent  with  plaintiffs'  right  to 
recover  before  then.  Recovery  of  judgment  does  not  neces- 
sarily mean  liquidation  of  the  debt.  Moreover,  whatever 
inference  there  might  seem  to  be  is  amply  n^atived  by  the 
distinct  promise  to  pay  on  a  specified  day,  embodied  in  the 
notes  made  two  years  and  a  half  later.  The  whole  contract^ 
consisting  of  the  agreement  and  the  notes,  is  in  writing  and 
is  before  me,  and  it  is  not  capable  of  the  construction  con- 
tended for  by  defendants.  Xo  verbal  modification  of  it  is 
allegcni,  even  if  evidence  of  such  could  be  received.  Foran 
and  the  defendants  Conroy  and  Louis  Simpson,  it  is  true,  all 
swear  that  in  exwuting  the  agreement  they  understood  it  to 
mean  what  the  defendants  now  contend  it  does  mean;  but 
the  interpretation  of  it  is  for  the  Court,  and  its  meaning  is 
too  clear  for  argument. 

(3)  The  com})any  contend  that  under  the  agreement  they 
were  only  to  ho  liable  in  the  event  of  the  securities  proving 
insufiicient.  There  is  no  warrant  whatever  for  this  in  the 
agreement,  and  there  is  against  it  the  company's  unqualified 
piomise  to  pay,  embodied  in  the  notes.  Doubtless  when  the 
agrL'oment  was  enteri'd  into,  all  parties  expected  that  the  sale 
of  the  stock  would  cover  the  proposed  advances,  but  there  is 
nothing  in  the  contract  limiting  the  rights  of  plaintiffs  in 
that  respect. 

(4)  The  defendants  Louis  Simpson  and  the  company 
<laim  to  have  been  merely  sureties  for  the  Conroys,  and  to 
have  been  dischargetl.  The  Conroys  appear  to  have  been  the 
principal  debtors  and  the  others  merely  sureties.  Assuming 
this,  liowever,  nothing  Avhatever  is  shewn  or  suggested  which 
could  pOii>ibly  have  discharged  them.  The  incidents  which  it 
is  suggested  had  this  effect  are  the  refusal  of  plaintiffs  to 
make  further  advances,  the  appropriating  of  the  400  shares 
to  S(\  ure  Mr.  Eddy's  indorsement,  and  the  attempted  ^ale  of 
the  stock  in  June,  1005.  Xone  of  these  can  possibly  have 
the  effect  ilaimeil.  The  refusal  to  make  furi;her  advances 
appears  to  have  been  quite  justifiable  under  the  contract ;  but, 
assuming  it  to  have  been   wrongful,  it  did  not  entail   any 
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dealings  with  one  party  behind  the  back  of  the  other.  The 
dil^puto  was  between  the  plaintiffs  on  the  one  side  and  all  of 
the  defendants  on  the  other,  and  it  at  most  gave  the  defend- 
ants a  right  of  action  for  damages.  Similarly  the  setting 
aside  of  the  stock  to  secure  Eddy  was  admittedly  done  with 
the  consent  of  all  parties.  A  written  consent  of  the  defend- 
ants Simpson  and  Conroy  is  put  in,  and  the  agreement  was 
made  with  Eddy,  the  president  of  the  company,  at  the  com- 
pany's instance  and  for  their  benefit.  In  these  circum- 
stances, what  was  done  could  not  possibly  have  acted  as  a 
discharge  of  the  sureties.  Moreover,  both  the  refusal  to  make 
further  advances  and  the  setting  apart  of  the  stock  to  secure 
Eddy  took  place  m  1902,  and  the  defendants,  with  full  know- 
ledge of  all  the  circumstances,  signed  the  notes  sued  on  more 
than  two  years  afterwards.  Neither  can  the  dealing  or  at- 
tempted dealing  with  the  stock  in  June  last  have  possibly 
had  the  eflfect  of  discharging  the  sureties.  The  attempt  to 
sell  proved  abortive,  and  the  stock  is  still  held  by  the  plain- 
tiSs  as  it  was  prior  to  the  attempted  sale.  Here  again  the 
most  that  can  have  arisen  is  an  action  for  damages.  There 
can  be  no  question  of  discharging  sureties. 

(5)  The  defendant  Conroy,  on  his  part,  asserts  that  it  is 
he  that  is  the  surety  for  the  company,  and  that  he  has  been 
discharged  by  the  same  three  incidents  relied  on  for  that 
purpose  by  the  company.  Assuming  Conroy,  and  not  the 
company,  to  have  been  the  surety,  there  can  be  no  q^estion 
as  to  his  having  been  discharged,  as  must  be  plain  from  what 
I  have  said  under  the  last  head. 

(6)  It  is  alleged  that  the  defendants  have  a  counterclaim 
for  damages  by  reason  of  the  plaintiflPs  refusal  to  make  fur- 
ther advances  in  1902.  As  I  have  said,  this  refusal  appear* 
to  me  to  have  been  amply  justified  under  the  contract,  and 
the  matter  was,  moreover,  settled  by  the  agreement  with  Mr. 
Eddy.  But,  assuming,  as  I  must,  for  the  purposes  of  this 
motion,  that  there  is  a  claim  for  damages,  allowing  the  de- 
fendants to  set  it  up  as  a  counterclaim  is  discretionary,  and 
they  ought  not  to  be  permitted  to  do  so  in  the  absence  of 
any  other  defence.  The  claim  is  most  shadowy,  and  the  effect 
of  setting  it  up  would  be  to  materially  delay  plaintiffs  in 
recovering  on  the  notes.  See  my  reasons  in  Imperial  Bank 
V.  Martin,  6  0.  W.  E.  485,  confirmed  on  appeal,  6  0.  W.  R. 
824. 
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(7)  It  is  alleged  that  by  what  took  place  in  June  last 
plaintiffs  have  rendered  themselves  liable  to  account  for  the 
stock  they  hold  on  the  basis  of  the  price  offered  by  Marler's 
clients,  and  that  an  account  so  taken  will  shew  nothing  due 
from  defendants.  It  is  not  pretended  that  plaintiffs  have 
actually  received  anything  for  the  stock.  Alexander  Simp- 
son, whether  he  acted  rightly  or  wrongly,  did  his  best  to  put 
the  sale  through,  but  his  efforts  were  thwarted  by  the  refusal 
of  the  company's  president  to  sign  the  stock  certificates  and 
receive  the  votes.  Defendant  Conroy  also  did  his  best  to 
block  the  sale  by  the  issue  and  service  of  an  injunction, 
though  it  came  too  late  to  be  of  any  service.  There  can, 
therefore,  be  no  question  of  accounting.  Here  again  the  very 
most  that  can  be  assumed  is  a  possible,  though  very  shadowy, 
right  of  action  for  damages,  but  one  which  defendants  ought 
not  to  be  allowed  to  delay  plaintiffs  by  setting  up  as  a  coun- 
terclaim. 

(8)  The  defendant  Louis  Simpson  alleges  that  certain 
credits  to  which  he  is  entitled  have  not  been  given  him. 
'lliis  is  a  mere  matter  of  account,  which  can  be  dealt  with 
under  Eule  607.  Counsel  for  defendants  have  shewn  great 
ingenuity  in  suggesting  alleged  defences  to  this  action,  but 
they  have,  I  think,  wholly  failed  in  shewing  that  there  is  any 
triable  issue  relevant  to  plaintiffs'  claim.  The  constructions 
they  seek  to  place  on  the  agreements  are  not  even  arguable, 
and  there  is  not  a  single  fact  sworn  to  which,  if  proved  at 
the  trial,  would  entitle  defendants  to  judgment.  Unless, 
therefore,  complicated  circumstances  and  voluminous  material 
are  of  themselves  sufficient  to  defeat  a  motion  of  this  kind, 
defendants  should  not  succeed. 

In  so  far  as  the  company  are  concerned,  their  directors, 
in  1904  at  least,  plainly  did  not  consider  that  there  was  any 
defence  to  the  claim.  On  25th  April  of  that  year  the  secre- 
tary, in  reply  to  a  demand  for  payment,  forwarded  to  plain- 
tiffs a  copy  of  the  following  resolution: — 'T?esolved  that  the 
secretary  be  instructed  to  write  the  manager  of  the  Ontario 
Bank  at  Ottawa,  stating  that,  as  'Messrs.  Conroy  have  already 
cleared  their  debt  to  the  Bank  of  Ottawa,  and  are  in  posses- 
sion of  the  securities  formerly  held  by  the  Bank  of  Ottawa, 
and  as  further  and  other  negotiations  are  pending,  which  we 
are  assured  are  near  completion,  looking  towards  the  pay- 
ment in  full  of  the  Conroys'  debt  to  the  Capital  Power  Com- 
pany, or  at  all    events   payment    of    a    sufRcient    proportion 
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thereof  to  dear  the  debt  at  the  Ontario  Bank,  the  manager 
be  asked  to  forward  this  letter  to  the  general  manager  with 
the  request  to  give  a  little  more  time  for  the  payment  of  the 
indebtedness."  Similarly  in  the  auditors'  report  for  the  year 
ending  30th  April,  1905,  the  notes  in  question  are  entered 
among  the  liabilities  and  stated  to  be  ^'  past  due  since  Feb- 
ruary, 1904.'' 

There  will  therefore  be  judgment  as  asked^  with  a  refer- 
ence to  take  the  account  as  against  defendant  Louis  Simpson. 

An  appeal  by  the  defendants  came  on  for  hearing  before 
Meredith,  C.J.,  in  Chambers,  on  Gth  February,  1906. 

A.  \V.  Fraser,  K.C.,  for  defendant  company  and  defendant 
Simpson. 

G.  F.  Henderson,  Ottawa,  for  defendant  Conroy. 

Glyn  Osier,  Ottawa,  and  C.  A.  Moss,  for  plaintiffs. 

Counsel  effected  a  settlement. 

Meredith,  C.J.,  pronounced  a  judgment  in  terms  of  con- 
>ent  minutes. 


February.  6th,  1906. 

DrVISIOKAL  OOUBT. 

TALBOT  V.  HALL. 

DELAIRE  V.  HALL. 

Master  and  Servant — Injury  to  Servant — Negligence — Ele- 
vator— Defective  Appliances — Inspection — Duty  of  Ten- 
ant— Findings  of  Jury — New  Trial. 

Appeal  by  defendants  from  judgment  of  Anglin,  J.,  5 
O.  W.  B.  751,  in  favour  of  plaintiff  in  each  case,  pronounced 
after  answers  given  by  the  jury  to  questions  propounded  by 
the  Judge  at  the  trial  of  the  action  before  him;  and  from 
his  judgment  refusing  a  nonsuit. 

G.  H.  Watson,  K.C.,  for  defendants. 

D.  O'Connell,  Peterborough,  for  plaintiffs. 
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The  judgment  of  the  Court  (Falconbridc.i:,  C.J., 
Street,  J.,  Clute,  J.),  was  delivered  by     • 

Street,  J. : — In  my  opinion,  there  was  evidence  proper 
to  be  submitted  to  the  jury  that  no  proper  arrangements  were 
made  by  defendants  for  tiie  systematic  inspection  of  the  ele- 
vator in  question,  and  that  a  proper  inspection  would  have 
disclosed  the  defects  in  the  adjustment  of  the  safely  appli- 
ances. The  inspection  which  took  place  was  not  made  under 
any  contract  to  inspect,  and  was  not  remunerated,  but  was 
purely  voluntary;  there  was  evidence  also  that  it  was  not 
thorough.  Under  these  circumstances  the  motion  for  non- 
suit was,  in  my  opinion,  properly  refused. 

I  find,  however,  a  serious  difficulty  in  deciding  that  the 
verdict  can  stand  in  fdce  of  what  appear  to  be  ambiguous  or 
contradictory  findings  by  the  jury.  They  find,  in  answer 
to  the  first  four  questions,  that  the  fall  of  the  elevator  was 
due  to  the  fact  that  the  safety  appliances  were  out  of  ad- 
justment; and  that  their  being  out  of  adjustment  was  due 
to  the. negligence  of  defendants  in  not  having  them  properly 
inspected.  Then,  in  answer  to  the  23rd,  24th,  and  25th 
questions,  they  find  that  defendants  had  no  knowledge  of  the 
defects  in  the  elevator,  but  that  their  lack  of  knowledge  was 
due  to  an  omission  on  their  part  of  their  duty  to  employ  an 
expert  inspector! 

Then  in  answer  to  question  26,  which  was,  "What  de- 
fects, if  any,  do  you  find  the  defendants  knew  or  should 
have  known?"  they  answered,  "Already  covered." 

They  were  sent  back  to  state  specifically,  in  answer  to 
question  26,  what  were  the  defects  which  defendants  should 
have  known,  and  they  brought  back  as  their  reply,  "They 
should,  from  the  inspections  of  an  expert,  have  known  the 
stop  balls  on  the  operating  cable  were  too  far  apart."  This 
answer  appears  to  exclude  from  the  defects  which  a  proper 
i inspection  would  have  revealed,  the  defects  in  the  adjustm^it 
of  the  safety  appliances;  but  that  question  had  already  been 
eflfectually  found  against  defendants  by  the  answers  to  the 
3rd  and  4th  questions,  so  that  we  have  in  eflfect  two  incon- 
sistent answers  to  the  same  important  question.  If  defend- 
ants could  not  by  a  proper  inspection  have  discovered  the 
defect  in  the  safety  appliances,  then  the  absence  of  such  an 
inspection    was    not  neglicronce  which   caused  the  accident. 
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There  was  evidence  upon  which  the  jury  might  have  found 
for  either  party  upon  this  question,  and  they  have  found  both 
ways  upon  it. 

Upon  the  other  question  which  the  jury  have  found 
against  defendants,  viz.,  the  position  of  the  stop  balls,  I  agree 
in  the  opinion  expressed  very  clearly  by  my  brother  Anglin 
in  his  considered  judgment  delivered  after  the  trial.  There 
was  nothing  but  mere  conjecture  to  establish  the  fact  that  the 
position  of  the  stop  balls  was  not  proper  down  to  the  hour  of 
the  accident. 

In  my  opinion,  therefore,  there  should  be  a  new  trial,. 
the  judgment  for  plaintiffs  being  set  aside,  and  the  costs  of 
the  former  trial  and  of  the  appeal  are  to  be  taxed  to  the 
party  who  ultimately  succeeds. 


February  6th,  1906. 

aA. 

REX  V.  LECONTE. 

Criminal  Law — Keeping  Bawdy  House — Conviction — Juris- 
diction of  JiLstices — Absence  or  Request  of  Police  Magis- 
trate— Commitment — Habeas  Corpus  —  Return  of  Fresh 
Warrant  on  Appeal  —  Form  of  Conviction  —  Offence  — 
Criminal  Code,  sees,  207,  846, 

Appeal  by  pri-soner  from  order  of  a  Divisional  Court  (6 
0.  W.  T{.  970),  upon  the  return  of  a  habeas  corpus,  remand- 
insr  the  prisoner  to  custody  under  a  commitment  pursuant  to 
a  conviction  under  sec.  207  (j)  of  the  Criminal  Code,  for 
keeping  a  disorderly  house,  bawdy  house,  house  of  ill  fame, 
or  house  for  the  resort  of  prostitutes,  in  the  city  of  Brant- 
ford. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrovv,. 
Maclaren,  J.T.A.,  Cli'te,  J. 

J.  B.  Mackenzie,  for  the  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Moss,  C..T.O. : — Appeal  by  the  prisoner  from  an  order 
of  a  Divisional  Court  made  upon  the  return    of  a  writ  of 

v->f..  vff.  o  w. K.  vo.  5 — 18 


190  ^^^  ONTARIO  WEEKLY  REPORTER. 

habeas  corpus,  refusing  her  discharge  and  remanding  her 
into  custody  (6  0.  W.  K.  970).  The  objections  made  before 
the  Divisional  Court  were  that  the  warrant  of  commitment 
was  bad  because  it  disclosed  no  offence,  and  because  it  should 
have  been  signed  by  all  .committing  justices,  whereas  only  two 
signed  it. 

Upon  the  appeal  additional  grounds  were  urged,  those 
chiefly  relied  upon  being:  that  the  committing  justices  were 
]iot  shewn  to  have  authority  to  commit,  the  conviction  and 
commitment  having  been  made  in  the  city  of  Brantford  by 
three  justices  of  the  peace,  whereas  there  is  a  police  magis- 
trate in  and  for  the  city  of  Brantford;  that  if  there  was  a 
deputation  of  his  authority  by  the  police  magistrate,  it  must 
be  presumed  to  have  been  to  Nelson  Howell,  J. P.,  alone,  the 
summons  having  been  signed  by  him  alone,  and  the  other 
justices  had  no  authority  to  participate  in  the  proceedings, 
and  a  conviction  by  them  was  bad;  that  the  warrant  of  com- 
mitment was  not  properly  sealed;  and  that  in  any  case  it 
was  not  shewn  on  the  face  of  the  commitment  that  the 
authority  of  the  justices  continued  beyond  the  making  of  the 
conviction,  and  therefore  it  did  not  appear  that  there  was 
jurisdiction  to  make  the  commitment. 

After  the  argument,  a  further  warrant  of  commitment 
was  returned,  signt^d  by  all  three  committing  justices,  and 
under  thoir  respective  seals,  setting  forth  a  conviction  of  the 
prisoner  by  them,  all  acting  in  the  absence  of,  and  Xelson 
Howell  also  acting  at  the  request  of,  the  police  magistrate. 

Assuming  the  justices  to  have  jurisdiction  in  the  prem- 
ises, the  production  of  this  document  puts  an  end  to  all  ques- 
tions as  to  the  form  and  sufficiency  of  the  commitment. 

As  to  the  other  objections,  it  is  shewn  on  the  face  of  the 
conviction  that  Xelson  Howell  was  acting  in  the  absence  of 
the  police  magistrate,  and  this  fact  was  sufficient  to  give  him 
jurisdiction  in  the  premises.  The  conviction  also  states  that 
Nelson  Howell  was  acting  at  the  request  of  the  police  magis- 
trate, but  a  request  was  not  necessary  to  the  former's  juris- 
diction, the  latter  being  absent  Section  7  of  R,  S.  0.  ch. 
87  enacts  that  "  No  justice  of  the  peace  shall  admit  to  bail 
or  discharge  a  prisoner  or  adjudicate  upon  or  otherwise  act 
in  any  case  for  a  town  or  city  where  there  is  a  police  magis- 
trate, except  at  the  Court  of  General  Sessions  of  the  Peace, 
or  in  the  case  of  tlio  illness,  absence,  or  at  the  request  of  the 
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police  magistrate/'  Hence  under  this  provision  a  justice  of 
the  peace  has  authority  to  act  in  the  case  of  the  absence  of  the 
police  magistrate^  without  any  other  authority.  He  may 
also  act  at  the  request  of  the  police  magistrate^  but  in  that 
case  illness  or  absence  does  not  appear  to  be  a  necessary  pre- 
cedent. 

Here  it  appears  that  the  police  magistrate  was  absent^  and 
therefore  Mr.  Howell  had  authority  to  issue  the  warrant,  and 
under  sec.  208  of  the  Criminal  Code,  as  amended  in  the  year 
1894  by  57  &  58  Vict.  ch.  57,  to  adjudicate  upon  the 
charge  sitting  alone,  for  the  eflfect  of  that  enactment  is  to 
give  one  justice  of  the  peace  jurisdiction  to  deal  with  a  charge 
of  the  kind  preferred  in  this  case.  If  authority  be  given  to 
one  justice  of  the  peace,  it  may  be  executed  by  any  greater 
number,  and  the  fact  that  others  sit  with  him  and  join  in 
making  the  conviction  does  not  invalidate  the  proceeding: 
Paley  on  Convictions,  8th  ed.,  p.  38. 

The  charge  was,  therefore,  properly  adjudicated  upon, 
and  the  conviction  is  not  open  to  objection  on  that  ground. 

Then  as  regards  the  objections  that  the  oflEence  is  not 
properly  set  out,  or  that  a  double  oflEence  is  stated,  or  that 
no  offence  is  disclosed,  the  conviction  is  under  sec.  207  (j) 
of  the  Criminal  Code,  and  both  the  conviction  and  the  com- 
mitment follow  the  language  of  that  section,  and  that  is  all 
that  is  required :  sec.  846  (2).  All  the  objections  fail,  and 
the  appeal  must  be  dismissed. 

OsLER,  J. A.: — I  agree  in  the  result. 

Garrovv  and  Maclaren,  JJ.A.,  and  Clute,  J.,  also 
concurred. 


Magee,  J.  February  7th,  1906. 

WEEKLY   COURT. 

Re  martin  and  DAGNEAU. 

WilJ— Devise — Restraint  upon  Alienation  —  Partial  Uestric- 
tion — ''Mortgaging  or  Selling" — Validity — Vendor  and 
Purchaser.' 

Application  by  the  vendor,  under  the  Vendors  and  Pur- 
chasers Act,  for  an  order  declaring  that  Wilfred  Martin,  the 
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2 ri"  zzk  wiJ  of  his  father,  \(a=es  Martin, 

^     --.--  l?f*/.  conrej-  a  good  title  in  fee  simple 
..&.    zLiirys  of  lot  8  in  the   8th  ctHiceas^oa  of 


— r:ue  ir..I  directs  the    testator*  debts  and 

^-^-^r^rj  expenses  to  be  paid  by  his  execotl>rs. 

:.r  -xijtl  in  question  is  as  follows:  ""  To  mj  son 

^  zie  north-east  quarter  of  lot  8  in  the  Sth 

.   !•  --er  East  aforesaid,  50  acres,  more  or  less, 

-  ::  -•>wing  conditions,  reservations,  limitations 

..  ^  i»^  say,  to  paj'  to  his  brother  &ph\T  the  sum 

-!i  :f  age,  and  also  to  pay  the  sum  of  $400  on  the 

.*^.     - -^  on  the  said  lot:  to  have  and  to  hold  unto  the 

:r»a  Kartin,  his  heirs,  executors,  administrators,  and 

.   _  -^  .♦  Tvver/'     There  are  devises  to  3  other  sons  of  50 

—   It*.:,  subject  to  conditions  of  paying  a  sum  to  Zephyr 

.     .  -^::n  on  the  mortgage.    .    .    .     And  there  is  a  devise  to 

...    •f  son,  Henry,  of  50  acres,  he  to  take  care  of  his  mother 

. ,   !  .:>:d,  etc.,  and  pay  certain  sums  to  Zephyr  and  2  sisters, 

ju  i.>i>  to  pay  the  balance  of  the  mortgage,  that  is  to  say, 

--: .  « «.\  held  against  the  property.     Then  comes  the  clause 

11  vkhioh  the  question  turns:  "None  of  my  sons  will  have 

K'  privilege  of  mortgaging  or  selling  their  lot  or  farm  afore- 

-a:d  described,  but  if  one  or  more  of  these  lots  have  to  be 

-<'id  on  account  of  mismanagement,  the  executors  will  see 

'hat  same  will  remain  in  the  Martin  estate."     .     .     . 

The  restriction  here  is  only  against  the  sons  mortgaging 
or  selling.  It  is,^  therefore,  confined  to  the  lifetime  of  the 
sons  and  confined  to  the  two  classes  of  alienation  mentioned, 
viz.,  mortgages  and  sales. 

The  Supreme  Court  has  declared  that  the  limitation  as 
to  time  will  not  of  itself  make  valid  an  otherwise  invalid  re- 
straint upon  alienation :  Blackburn  v.  McCallum,  33  S.  C  R. 
()5;  Re  Rosher,  20  Ch.  D.  801;  and  see  Renaud  v.  Tour- 
angeau,  L.  R.  2  P.  C\  4,  as  commented  on  in  Armstrong  v. 
McAlpine,  4  A.  R.  -^50 :  in  Earls  v.  McAlpine,  fi  A.  R.  145 ; 
and  in  Blacklmm  v,  'McCallum,  33  S.  C.  R.  at  p. 
77.  But,  as  a  restraint  upon  alienation  otherwise  invalid 
must  not  infringe  upon  the  rule  against  perpetuities,  the 
limitation  here  to  tlu*  son's  lifetime  preserves  the  restraint 
from  any  objection  under  that  rule:  Re  Macleay,  L,  R.  20 
Kq.  186:  Blackburn  v.  ^fcCallum.  supra. 
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As  to  the  limitatioa  of  the  restrain  upon  alienation  to 
mortgagee  and  aales^  two  questions  also  arise:  (1)  Is  it  sub- 
stantially less  than  a  total  prohibition  of  all  alienation? 
(2)  If  it  is,  does  that  fact  prevent  it  from  being  void  as 
being  in  any  case  a  restraint  upon  the  right  of  alienation 
which  the  law  attaches  to  the  ownership  of  property  ?    .    •    . 

[Beferenee  to  and  quotations  from  the  cases  already  re- 
ferred to,  and  also  the  following:  Smith  v.  Faught,  45 
r.  C.  B.  484;  Re  Winstanley,  6  0.  B.  316;  Re  Weller,  16 
0.  R.  318;  Re  Xorthcote,  18  0.  R.  107;  O'Sullivan  v.  Phelan, 
17  0.  R.  730 ;  Meyers  v.  Hamilton  Provident  and  Loan  Socy., 
19  0.  B.  358 ;  Chisholm  v.  London  and  Western  Trusts  Co., 
28  0.  R.  347 ;  Re  Shanacy  and  Quinlan,  ib.  372 ;  Re  Thomas 
and  Shannon,  30  0.  R.  49;  McRae  v.  McRae,  ib.  64;  Re  Bell, 
ib.  318;  Doe  d.  Gill  v.  Pearson,  6  East  173.] 

The  position  then  is,  that  in  support  of  the  validity  of 
a  restraint  sufficiently  limited  as  to  the  class  of  prohibited 
alienation,  we  have  Re  Macleay  .  .  .  Smith  v.  Faught, 
Be  Winstanley,  Re  Xorthcote,  Re  Thomas  and  Shannon,  and 
Be  Bell ;  and  in  support  of  the  suflBciency  of  a  limitation  to 
prohibition  of  mortgaging  and  selling,  we  have  Re  Winstan- 
ley, Re  Northcote,  Re  Thomas  and  Shannon,  and  Re  Bell, 
while  in  O'Sullivan  v.  Phelan,  Smith  v.  Faught,  and  Meyers 
V.  Hamilton  Provident  and  Loan  Socy.,  the  limited  character 
of  the  word  "  sale  '*  as  representing  only  one  of  several  modes 
of  alienation  is  recognized. 

The  only  Ontario  case  opposed  to  these  ...  is  Re 
Shanac)'  and  Quinlan  ...  in  which  the  restraint  was 
classed  with  that  in  Re  Watson  and  Woods,  14  0.  R.  48,  and 
that  in  Heddlestone  v.  Heddlestone,  15  0.  R.  .280,  as  being 
absolute  and  unqualified,  but  in  the  Watson  case  the  condition 
was,  that  the  devisee  should  never  make  away*  with<  the  pro- 
perty by  any  means,  but  keep  it  for  his  heirs,  while  in  the 
Heddlestone  case  the  land  was  not  to  be  disposed  of  by  the 
devisees,  either  by  sale,  mortgage,  or  otherwise,  except  by 
will  to  their  lawful  heirs. 

Since  Blackburn  v.  McCallum  restraints  have  been  ad- 
judged invalid  in  two  cases  in  1905,  Re  Corbit,  6  0.  W.  R. 
239,  and  Re  Tuck,  6  0.  W.  R.  150.  In  the  former  the  re- 
straint was  against  sale,  but  it  was  to  continue  forever.  In 
the  latter  the  restraint  was  not  only  against  all  power  to 
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sell,  but  all  right  to  dispose  of  the  property,  and  in  effect  all 
right  to  devise  it,  for  the  devisee  was  to  transmit  it  unim- 
paired to  his  lawful  heirs,  if  he  should  have  any. 

In  this  state  of  the  decisions,  I  am  bound  to  hold  that 
the  restriction  here  against  mortgaging  or  selling  was  a 
valid  one,  and  would  prevent  the  vendor,  Wilfred  Martin,  as 
devisee,  from  making  a  good  title  to  the  purchaser. 

There  remains  the  provision  as  to  what  the  executors  are 
to  do  in  the  contingency  of  the  land  having  to  be  sold  on 
account  of  mismanagement.  This  cannot  possibly  aflfect  the 
present  question,  and  it  is  unnecessary  for  me  to  speculate  as 
to  what  is  meant  or  how  the  executors  were  to  act. 

Also  I  need  not  deal  with  the  question  of  the  possibility 
of  the  two  executors  being  able  to  make  sale  under  the  Devo- 
lution of  Estates  Act,  nor  the  possibility  of  the  devisee  with 
the  other  heirs-at-law  joining  in  making  a  conveyance,  as  to 
which  see  Re  Bell  and  Ee  Shanacy  and  Quinlan. 

The  costs,  unless  the  parties  have  agreed,  should  be  paid 
by  the  vendor. 


Teetzel,  J.  February  7th,  190G. 

TRIAL. 

.     WAY  V.  CITY  OF  ST.  THOMAS. 

Statutes — Special  Act — Repeal  by  Implication — Repugnancy 
to  Subsequent  General  Act — Ruh  of  Construction — As' 
sessment  and  Taxes — Exemptions — Railway — By-law  of 
Municipa  lity — Commutation — Scli ool  Rates, 

Action  by  a  ratepayer  of  the  city  of  St.  Thomas  against 
the  city  corporation  and  the  Michigan  Central  and  Canada 
Southern  Railway  Companies  to  obtain  a  declaration  that  a 
ceri:ain  by-law  and  agreement  were  invalid,  etc. 

J.  M.  Glenn,  K.C.,  and  A.  Grant,  St.  Thomas,  for 
plaintiff. 

W.  B.  Doherty,  St.  Thomas,  for  defendant  city  corpora- 
tion. 

D.  W.  Saunders,  for  defendant  railway  companies. 
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Teetzel,  J.: — On  6th  April,  1897,  the  corporation  of 
St.  Thomas  passed  a  bylaw  enacting  that  the  annual  sum  of 
$3,760  should  be  accepted  by  the  city  for  each  of  the  succeed- 
ing l5  years  ^'  by  way  of  commutation  and  in  lieu  of  all  and 
every  municipal  rate  or  rates  and  assessments  that  can  be  by 
any  law  now  in  force  or  which  may  hereafter  be  enacted  or 
imposed  by  the  corporation  of  the  city  of  St.  Thomas  for  any 
purpose  whatever,"^  etc.,  in  respect  of  the  lands  in  the  by-law 
particularly  described,  being  a  portion  of  the  property  of  the 
Canada  Southern  Railway  Company  in  that  city. 

Plaintiff's  claim  is  for  a  declaration  that  the  by-law,  and 
agreement  pursuant  to  which  it  was  passed,  are  invalid,  and 
that  the  property  mentioned  in  the  by-law  may  be  declared 
liable  for  all  school  rates,  and  that  the  railway  companies 
may  be  ordered  to  pay  the  amount  thereof  which  they  ought 
to  have  paid  since  the  passing  of  the  by-law,  and  that  in  any 
event  the  railway  companies  should  be  declared  liable  to  pay 
all  school  rates  upon  the  property  for  the  current  and  next 
succeeding  3  years,  and  that  all  errors  and  omissions  in  the 
assessment  rolls  should  be  amended  accordingly. 

Plaintiflf's  position  is  that  the  by-law  is  in  violation  of  55 
Vict.  eh.  60,  sec.  4  (0.):  "No  municipal  by-law  hereafter 
passed  for  exempting  any  portion  of  the  ratable  property  of 
a  municipality  from  taxation  in  whole  or  in  part  shall  be 
held  or  construed  to*  exempt  such  property  from  school  rates 
of  any  kind  whatsoever.'^ 

As  respects  defendants  the  Michigan  Central  Railway 
Company,  I  find  that  they  have  in  fact  no  property  in  St. 
Thomas  affected  by  the  by-law. 

Section  3  of  48  Vict.  ch.  60  (0.)  reads:  "  It  shall  be  law- 
ful for  the  corporation  of  any  municipality  through  any  part 
r.f  which  any  line  or  branch  of  the  Canada  Southern  Railway 
has  been  constructed,  to  exempt  the  said  company  and  its 
property  within  such  municipality,  either  in  whole  or  in  part, 
from  municipal  assessment  or  taxation,  or  to  agree  to  a  cer- 
tain sum  per  annum  or  otherwise  in  gross  or  by  way  of  com- 
mutation or  composition  for  payment  or  in  lieu  of  all  or  any 
municipal  rates  or  assessments  to  be  imposed  by  such  muni- 
cipal corporation,  and  for  such  term  of  years  as  such  munici- 
pal corporation  may  deem  expedient.'' 

.  The  by-law  in  question  was  passed  under  the  authority 
of  this  section,  and,  if  it  is  not  repealed  by  sec.  4  of  the 
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general  Act  above  cited,  the  by-law  cannot  be  impeached, 
notwithstanding  that  the  effect  of  the  by-law  may  be  partly 
to  exempt  the  property  of  the  railway  company  from  taxa- 
tion.   ... 

The  general  Act  does  not  by  express  words  repeal  this  or 
any  other  special  Act.  Then,  is  there  in  this  case  a  repeal  of 
the  special  Act  by  necessary  implication  ? 

The  general  rule  that  a  prior  statute  is  held  to  be  repealed 
by  implication  by  a  subsequent  statute,  if  the  two  are  repug- 
nant, is  said  not  to  apply  if  the  prior  enactment  is  special 
and  the  subsequent  enactment  is  general.    .    .    . 

[Beference  to  Seward  v.  Vera  Cruz,  10  App.  Cas.  59,  68 ; 
Hardcastle's  Statute  Law,  3rd  ed.,  p.  341  et  seq.;  Lanca- 
shire V.  Manchester,  [1900]  1  Q.  B.  458,  470;  Barker  v. 
Edgar,  [1898]  A.  C.  748,  754;  Garnett  v.  Bradley,  3  App. 
Cas.  944;  Maxwell's  Interpretation  of  Statutes,  3rd  ed.,  p. 
263  et  seq. ;  Sedgewick  on  Construction  of  Statutes,  2nd  ed., 
p.  98 ;  Williams  v.  Pritchard,  4  D.  &  L.  2 ;  Potter's  Dwarris 
on  Statutes,  pp.  156-7;  Beale's  Cardinal  Rules  of  Legal  In- 
terpretation, p.  214  et  seq.] 

I  am  of  opinion  that  sec.  4  of  ch.  60  of  1892  does  not 
by  implication  repeal  sec.  3  of  ch.  65  of  1885. 

The  Consolidated  Municipal  Act,  1892,  sec.  366,  amended 
sec.  366  of  E.  S.  0.  1887  ch.  184  by  excepting  "  school  taxes  " 
from  the  power  of  exemption  which,  by  a  two-thirds  vote, 
the  members  of  a  municipal  council  might  grant  to  any  manu- 
facturing establishment  or  water\^''orks  or  water  company. 

The  title  of  ch.  60  of  1892  is  "  An  Act  to  amend  and 
explain  certain  portions  of  the  School  Laws.'^  The  Act  con- 
tains 6  sections,  all  of  which  except  see.  4  are  appropriate  to 
the  heading,  but  it  seems  to  me  that  sec.  4  is  more  in  the 
nature  of  an  explanation  or  interpretation  of  sec.  366  of  the 
Consolidated  Municipal  Act. 

To  hold  that  the  general  language  of  sec.  4  involves  a  re- 
peal of  all  prior  special  Acts  of  the  same  legislature  confer- 
ring upon  municipalities  the  power  to  pass  exemption  or 
commutation  by-laws  in  favour  of  railway  companies,  without 
giving  the  railway  companies  an  opportunity  of  defending 
their  charter  rights  thus  acquired,  would  be  to  impute  to  the 
legislature  a  disregard  for  vested  interests. 
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It  is  another  well  settled  rule  of  construction  that  when 
the  language  of  the  legislature  admits  of  two  constructions^ 
and  if  construed  one  way  would  lead  to  obvious  injustice, 
the  Courts  act  upon  the  view  that  such  a  result  could  not 
have  been  intended,  unless  the  intention  has  been  manifested 
in  express  words:  see  Uardcastle,  4th  ed.,  p.  300,  and  cases 
there  cited. 

Action  dismissed  with  costs. 


Caktwkight,  Masteh.  FiiBRUARY  8th,  1906. 

CHAMBERS. 

McKERGOW  v.  COMSTOCK. 

Discovery  —  Examination  of  Plaintiff — Libel  —  Defence — 
Relevancy  of  Questions. 

Motion  by  defendants  for  an  order  requiring  plaintiff  to 
attend  for  re-examination  for  discovery  and  answer  certain 
questions  which  he  refused  to  answer  on  his  former  examina- 
tion. 

C.  A.  Moss,  for  defendants. 

John  Jennings,  for  plaintiff. 

The  Master: — This  is  an  action  for  libel  .  .  .  Prior 
to  27th  June  last  plaintiff  was  secretary  of  a  company  in 
which  defendant  Comstock  was  induced  to  buy  shares.  Be- 
fore doing  po,  he  employed  his  co-defendant  McCullough  to 
ascertain  for  him  .  .  .  from  the  president  and  secretary 
the  financial  condition  of  the  company ;  and  this  was  so  satis- 
factory that  Comstock  invested  $5,000  in  what  seemed  a  pro- 
mising venture.  The  company,  however,  soon  got  into  diflft- 
culties,  and  it  was  stated  on  the  argument  that  it  is  now  in 
liquidation. 

Comstock  then  employed  McCullough  to  make  an  ex- 
amination of  the  company's  affairs.  The  result  of  McCul- 
lough^s  investigations  was  unsatisfactory.  Comstock's  solici- 
tor, under  instructions  from  Comstock,  wrote  to  McCullough 
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saying  that  Comstock  proposed  "to  take  criminal  proceed- 
ings against  the  president  and  secretary  for  having  furnished 
him  with  a  false  financial  statement,  as  well  as  civil  proceed- 
ings to  cancel  the  subscription  and  obtain  a  refund  of  the 
money '' — of  which  it  seems  that  $1,800  has  been  repaid. 

This  letter  McCuUough  forwarded  to  plaintiffs  father, 
with  one  from  himself  in  which  he  spoke  of  criminal  pro- 
ceedings as  being  in  contemplation. 

The  present  action  was  thereupon  commenced.    .    .    . 

The  2nd  paragraph  of  the  statement  of  defence  of  de- 
fendant Comstock  says  that  the  libel  complained  of  "was  a 
privileged  communication,  in  that  it  was  written  as  the  result 
of  an  audit  or  investigation  made  by  defendant  McCuUough 
for  his  co-defendant  Comstock  into  the  affairs  of  the  com- 
pany.'" 

The  questions  which  plaintiff  refused  to  answer  were  as 
to  plaintiff^s  connection  with  the  company  and  his  duties 
and  powers  as  secretary,  and  as  to  the  financial  condition  of 
the  company  at  the  time  when  Comstock  was  induced  to  sub- 
scribe. Some  questions  objected  to  were  answered  later  on, 
but  he  positively  declined  to  answer  any  which  were  directed 
to  elicit  the  real  condition  of  the  company  at  the  very  time 
when  plaintiff  sent  to  defendants  (or  one  of  them)  a  state- 
ment of  the  company's  affairs,  dated  13th  April,  which  he 
nevertheless  says  "was  a  strictly,  honest  statement  at  that 
time  and  made  to  the  best  of  my  ability  and  with  all  the  in- 
formation I  had  or  knew  about.'' 

The  statement  of  defence  might  have  been  fuller  and  more 
explicit.  But  in  an  action  such  as  the  present  defendants 
should  not  be  tied  down  too  strictly,  especially  as  in  the  reply 
plaintiff  charges  them  with  "  endeavouring  to  extort  moneys 
from  John  McKergow  (plaintiff's  father)  by  threatening 
criminal  proceedings  against  his  son,"  and  that  "  the  letters 
complained  of  were  written  in  pursuance  of  an  illegal  con- 
spiracy between  defendants  to  that  effect,  and  with  no  other 
purpose  or  object  whatsoever  " — a  charge' which,  if  sustained, 
would  render  defendants  liable  to  7  years'  imprisonment 
under  sec.  406  of  the  Criminal  Code,  and  would  probably 
lead  a  jury  to  give  heavy  damages. 

The  defence  of  defendant  Comstock  may  fairly  be  taken 
to  mean  that  the  audit  made  by  McCuUough  shewed  the  real 
condition  of  the  company  on  13th  April  to  have  been  so 
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entirely  different  from  that  contained  in  plaintiff^s  statement 
of  that  date  that  Comstock  had  sufficient  grounds  for  writing 
the  letter.    .    .    . 

Evidence  of  what  McGullough  found  might  be  relevant 
to  a  defence  of  qualified  privilege  which  defendant  sets  up. 
It  would  certainly  be  important  on  mitigation  of  damages  as 
tending  to  disprove  the  deliberate  malice  which  is  expressly 
charged  in  the  reply,  and  a  defendant  is  entitled  to  get  from 
the  plaintiff  everything  which  may,  not  which  must,  assist 
his  defence. 

Plaintiff  should  attend  for  further  examination  and  an- 
swer fully  on  the  matters  in  question,  and  the  trial  must  be 
stayed  until  the  examination  is  finished.  But>  as  the  defence 
was  not  put  as  clearly  as  it  might  have  been,  the  costs  of  the 
present  motion  will  be  in  the  cause. 


Mao££,  J.  February  8th,  1906. 

chambers. 

Be  bell. 

Will  —  Construction — Devise  —  Life  Estate — Charge  on — 
Payment  of  Mortgage  and  Legacies  —  Acceptance — Re- 
fuml — Acceleration  of  Estate  of  Remainderman — Exe- 
cutors— Legal  Estate — Power  of  Sale — Crop-payments — 
Deductions — Labour — Waste  —  Repairs — Fire  Insurance 
— Lease, 

Motion  by  executors  under  Rule  938  for  order  declaring 
construction  of  will. 

A.  E.  Scanlon,  Bradford,  for  executors. 

T.  W.  W.  Evans,  Bradford,  for  Bichard  Bell. 

H.  H.  Strathy,  K.C.,  for  remainderman. 

F.  W.  Harcourt,  for  infant. 

•Magee,  J. : — It  does  not  appear,  but  I  assume,  that  the 
farm,  100  acres,  renting  usually  for  $300  per  year,  is  good 
security  for  the  balance  of  $2,556.24  and  interest  owing  upon 


200  ^^^  ONTARIO  WEEKLY  REPORTER. 

the  mortgage,  so  that  the  executors  are  not  particularly  in- 
terested as  to  any  possible  claim  by  the  mortgagee  on  the  other 
property  of  the  testatrix. 

Thus  I  read  the  will  as  meaning  that  she  intended  the 
mortgage  to  be  paid  out  of  her  "estate^*  other  than  the 
mortgaged  land — although  she  prefaces  her  direction  in  that 
respect  by  disposing  of  all  her  real  and  personal  estate  "  in 
manner  following."  She  adds  that  if  there  is  not  sufficient 
to  pay  the  mortgage  and  legacies,  her  brother  Bichard  was 
to  pay  it  from  the  crops  of  the  farm,  and  he  is  to  enter  on  the 
farm  at  once,  and  after  he  has  paid  off  the  mortgage  and 
legacies  he  is  to  have  the  full  benefit  of  the  farm  for  his  life 
and  after  his  decease  it  is  to  be  sold.  She  evidently  contem- 
plated that  the  "  estate  ^^  from  which  the  mortgage  was  to 
be  paid  might  be  insufficient  and  that  the  farm  would  re- 
main after  the  payment. 

Also  I  think  the  reasonable  construction  of  the  will  is 
that  there  were  not  two  different  interests  in  the  land  to  go 
to  Bichard — one  till  the  mortgage  was  paid,  and  the  other 
for  the  balance  of  his  life — ^but  tha^^  the  one  life  estate  wao 
given  to  him,  commencing  at  once,  but,  as  he  was  to  pay  the 
mortgage  out  of  the  crops,  he  could  not  get  the  full  benefit 
until  that  was  paid.  Practically  it  makes  no  difference,  I 
think,  which  view  is  taken — for,  assuming  there  were  two 
interests,  if  the  first  one  failed  by  refusal  or  forfeiture,  the 
other  would  follow  it. 

At  the  decease  of  the  testatrix  the  brother  Bichard  was  in 
possession,  under  some  arrangement  made  with  her,  the 
nalure  of  which  does  not  appear.  The  reenters'  affidavit 
states  that  Bichard  declines  to  work  the  farm  on  the  terms 
and  conditions  imposed  by  the  will,  while,  on  the  other  hand, 
the  heirs  at  law  contend  that  he,  as  life  tenant,  should  work 
the  farm,  and  that  the  terms  of  the  will  should  be  strictly 
complied  with.  No  affidavit  to  the  contrary  is  filed,  but  it 
was  stated  by  his  counsel  that  Bichard  had  not  absolutely 
refused  to  accept  the  devise,  but  postponed  his  decision,  and 
in  the  meantime  he  had  remained  in  possession  under  a 
temporary  arrangement  with  the  executors,  but  that  he  cer- 
tainly was  not  in  possession  under  the  terms  of  the  will. 

If  he  refused  the  devise  under  the  terms  of  the  will,  the 
effect  is  that  the  disposition  made  of  the  land  **  after  his 
decease*'  is  accelerated  and  takes  effect  at  once  during  his 
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life,  and  the  duty  of  the  executors  to  sell  arises,  whether  it 
be  considered  that  they  have  the  legal  estate  or  only  a  power 
to  sell  with  the  legal  estate  vested  elsewhere.  See 
Lianson  v.  Lianson,  18  Beav.  1,  aflSrmed  in  6  DeG.  M. 
&  G.  754,  where  the  words  "  from  and  after  the  decease  "  of 
the  life  tenant  were  held  to  mean  from  and  after  the  deter- 
mination of  his  estate  by  death  or  otherwise;  and  JuU  v. 
Jacobs,  3  Ch.  D.  703,  where  the  life  tenant  was  an  attesting 
witness  and  incapable  of  taking:  Craven  v.  Brady,  L.  R.  4 
Eq.  209;  Be  Clark,  31  Ch.  D.  72;  and  Yeaton  v.  Roberts, 
28  N.  H.  459,  where  the  life  tenant  refused  the  devise. 

In  Truell  v.  Tyson,  21  Beav.  437,  a  power  to  sell  with  con- 
sent of  life  tenant  in  possession  was  held  exercisable  with 
the  consent  of  the  second  life  tenant  when  the  firbt  life  ten- 
ant had  surrendered.  The  power  attended  the  acceleration 
of  the  estate. 

In  In  re  Johnson,  68  L.  T.  20,  a  trust  for  sale  was  accel- 
erated by  revocation  of  the  devise  of  the  previous  life  estate, 
and  it  had  the  same  eflfect  on  the  period  for  ascertainment  of 
the  persons  who  were  to  benefit,  and  in  that  respect  may 
apply  to  the  estate  of  this  testatrix. 

As  to  whether  the  executors  here  take  the  legal  estate  or 
merely  a  power  under  the  wording  of  the  will,  see  Doe  d. 
Hampton  v.  Shotter,  8  A.  &  E.  906,  which  is  almost  identical 
with  thi<»,  and  in  which  it  was  held  they  only  took  a  power — 
as  I  hold  the  executors  here  do. 

Now,  if  Richard  Bell  has  accepted  the  devise  to  him,  it 
becomes  his  duty  under  the  will  to  pay  the  mortgage  from  the 
crops.  It  was  conceded  that  he  would  be  entitled  to  deduct 
from  the  gross  proceeds  of  the  crops  the  amount  of  his  rea- 
sonable outlay  for  labour  and  a  reasonable  amount  for  his 
own  labour ;  and  with  this  I  agree.  But  I  do  not  think  that, 
unless  by  consent,  he  is  entitled  to  deduct  outlay  for  repairs 
on  the  fences  or  buildings,  which  are  said  to  have  been  in 
a  poor  state  of  repair  at  the  death  of  the  testatrix.  Except- 
ing the  deduction  for  labour,  cost  of  seed,  taxes,  and  such 
neces-^ary  outlay,  he  should  apply  the  whole  proceeds  of  the 
crops  upon  the  mortgage,  and  the  payment  of  a  reasonable 
rent  would  not  suffice.  The  testatrix  intended  the  principal 
to  be  gradually  reduced,  and  has  directed  the  mode.  There 
is  no  hint  that  Richard  was  to  make  any  profit  except  the 
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ultimate  hope  of  a  free  farm  for  life.  It  may  be  that  she 
underestimated  the  burden  she  was  placing  on  him,  but, 
short  of  the  whole  yearly  benefit,  she  has  given  no  other 
criterion  for  the  amount  he  is  to  pay. 

That  he  shall  make  the  payment  is  a  condition  imposed 
on  him  by  the  will  with  a  view  to  the  speedy  satisfaction  of 
the  mortgage,  and  if  he  fails  he  will  be  liable  to  forfeiture  of 
his  estate — with  consequent  acceleration  of  the  disposition 
in  remainder. 

As  regards  fire  insurance — ^if  the  mortgage  contains  a 
covenant  for  insurance,  the  premiums  may  properly  be  de- 
ducted from  the  proceeds  of  the  crops.  If  not,  the  life  tenant 
is  not  bound  to  insure  for  the  benefit  of  the  remainderman, 
and  the  executors  have  no  funds  out  of  which  to  pay  pre- 
miums under  the  Trustee  Act,  sec.  31,  and  I  do  not  think 
they  would  be  justified,  as  donees  of  a  power  to  sell,  in  making 
the  outlay  with  a  view  to  reimbursement  after  the  life  estate 
falls  in.  If  the  life  estate  has  been  refused,-  they,  as  present 
holders  of  the  legal  estate,  as  executors  and  also  donees  of 
the  power,  would  be  justified  in  insuring.  If  the  life  estate 
has  not  been  refused,  they  would  in  the  same  capaciiy  be 
justified  in  consenting  to  the  payment  of  premiums  out  of 
the  annual  produce,  provided  the  interests  in  remainder  be 
properly  guarded,  so  that  the  insurance  money  representing 
their  interest  in  the  buildings  be  not  applicable  to  pay  a 
mortgage  which  the  tenant  for  life  should  pay,  unless  a 
charge  therefor  on  the  life  estate  be  reserved:  see  Heron  v. 
Moflfatt,  22  Gr.  370. 

As  to  repairs,  the  tenant  for  life  is  not  boimd  to  put  the 
premises  in  better  condition  that  he  finds  them,  and  is  not 
liable  for  mere  permissive  waste:  Re  Cartwright,  41  Ch.  D. 
532;  Patterson  v.  Central  Savings  Co.,  29  0.  R.  134;  Holmes 
V.  Wolfe,  26  Gr.  228. 

The  particular  class  of  repairs  is  not  shewn,  or  whether 
they  would  be  beneficial  to  the  interest  in  remainder :  see  Re 
Tucker,  [1895]  2  Ch.  468;  and  Re  Willis,  [1902]  1  Ch.  15. 

As  regards  leasing,  if  Richard  Bell  accepted  the  devise, 
he  is  entitled  to  lease,  but  only  subject  to  the  terms  of  the 
will  as  to  application  of  the  crops.  If  he  refuse  the  devise, 
it  becomes  the  duty  of  the  executors  to  sell,  and  they  could 
not  be  advised,  except  by  consent  of  all  beneficiaries,  to  make 
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a  lease,  unless  for  a  short  temporary  period,  to  prevent  loss 
or  deterioration  pending  sale,  and  while  the  legal  estate  re- 
mains Tested  in  them  as  personal  representatives.  Even 
trustees  for  sale  are  not  authorized  to  lease  unless  under  ex- 
ceptional circumstances. 

The  order  will  declare:  1.  That  Eichard  Bell  is  not  bound 
to  pay  the  whole  proceeds  of  the  crops  to  be  applied  on  the 
mortgage,  but  is  entitled  to  make  deductions  for  reasonable 
wages  paid  by  him  for  hired  help  and  for  his  own  time  and 
labour.  2.  That  the  executors  would  not  be  responsible  for 
any  portion  of  the  proceeds  of  the  yearly  crop  not  applied  by 
Bichard  Bell  on  the  mortgage,  but  so  long  as  the  legal  estate 
remained  vested  in  them  it  would  be  their  duty  in  respect  of 
the  interests  in  remainder  to  take  proceedings  against  him  if 
he  failed  to  apply  any  of  the  same,  either  to  enforce  pajrment 
or  forfeiture.  3.  If  Richard  Bell  accepted  the  devise  and 
ceased  to  work  or  wasted  the  farm,  it  would  be  the  duty  of 
the  executors,  as  long  as  the  legal  estate  was  vested  in  them, 
to  consider  whether  to  enforce  the  forfeiture  of  his  interest 
and  then  sell  under  the  power  in  the  will.  Pending  the  sale 
they  would  be  justified,  while  they  had  the  legal  estate,  in 
leasing  for  a  year  at  a  time,  if  deemed  necessary  to  provide 
against  loss  or  deterioration.  4.  The  same  as  2.  6.  Richard 
Bell  would  have  no  right  to  any  portion  of  the  rent.  6.  As 
the  nature  of  the  repairs  is  not  shewn,  it  cannot  be  said  whe- 
ther the  executors  should  in  any  way  be  parties  to  incumber- 
ing the  interest  in  remainder  for  their  cost.  If  the  life 
estate  is  at  an  end,  they  would  be  justified  in  making  neces- 
sary repairs.  7.  It  would  be  proper  for  the  executors  to  con- 
sent to  the  payment  of  the  fire  insurance  premiums  out  of 
the  proceeds  of  the  crops,  provided  that  if  the  mortgage  does 
not  contain  a  covenant  for  fire  insurance  there  should  be  a 
proper  agreement  to  guard  against  the  share  belonging  to  the 
interests  in  remainder  of  the  insurance  money  in  case  of  fire 
being  applied  in  reduction  of  the  mortgage  which  the  life 
tenant  should  pay,  without  a  charge  being  retained  therefor 
on  the  life  estate.  Costs  of  the  executors  and  infant  and  re- 
mainderman to  be  paid  out  of  the  estate  in  remainder.  Life 
tenant  to  pay  his  own  costs. 
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Teetzel,  J.  February  8th,  1906. 

TRIAL. 

GOODWIN  V.  CITY  OF  OTTAWA. 

Assessment  and   Taxes — Income  Assessment — Dividends  on 
Shares  in  Ottawa  Electric  Company  —  Agreements  he- 
tween  Company    and    City    Corporation — Exemptions — ' 
Special  Statutes — Assessment  Act, 

Plaintiff,  a  resident  of  Ottawa,  was  assessed  in  1905  in 
respect  of  $1,304,  part  of  his  income,  which  sum  represented 
dividends  paid  to  him  upon  163  shares  of  the  capital  stock 
of  the  Ottawa  Electric  Railway  Company. 

The  action  was  for  a  declaration  that  the  assessment  made 
bv  defendants  upon  the  $1,304  was  contrary  to  the  agree- 
ments in  force  between  defendants  and  the  railway  company, 
and  was  illegal  and  void,  and  for  an  injunction  restraining 
defendants  from  collecting  any  taxes  levied  upon  the  assess- 
ment. 

F.  H.  Chrysler,  K.C.,  for  plaintiff. 

T.  McVeity,  Ottawa,  for  defendants. 

Teetzel,  J. : — Two  agreements  were  put  in  evidence,  the 
first  dated  5th  November,  1890,  between  defendants  and 
Aheam  &  Soper,  providing  for  the  construction  and  operation 
of  an  electric  railway,  paragraph  10  of  which  provides  for 
exemption  from  taxation  on  "  the  income  of  the  contractors 
earned  from  the  working  of  the  railway."  On  30th  April, 
1891,  this  agreement  was  assigned  by  Aheam  &  Soper  to  the 
Ottawa  Electric  Street  Railway  Company.  A  subsequent 
agreement,  dated  28th  June,  1893,  was  entered  into  between 
the  corporation  of  Ottawa,  the  Ottawa  City  Pa^^senger  Rail- 
way Company,  and  the  Ottawa  Electric  Street  Railway  Com- 
pany, paragraph  18  of  which  provides  as  follows:  "  The  cor- 
poration shall  grant  to  the  said  companies  exemption  from 
taxation  and  all  other  municipal  rates  on  their  franchises, 
tracks,  and  rolling  stock,  and  other  personal  property  used 
in  and  about  the  working  of  the  railway,  also  on  the  income 
of  the  companies  earned  from  the  working  of  the  said  rail- 
way, for  a  period   of  30  years  from   the  said   13th  day  of 
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August,  A.D.  1893.  But  this  shall  not  apply  to  the  real 
estate  of  the  companies." 

This  agreement  was  confirmed  both  by  Dominion  and 
Ontario  legislation:  Dominion  statutes  of  1894,  ch.  86;  On- 
tario statutes  of  1894,  ch.  76. 

By  these  statutes,  also,  an  amalgamation  of  the  two  com- 
panies is  authorized,  and  the  Ottawa  Electric  Hailway  Com- 
pany is  the  amalgamated  company. 

Plaintiff  based  his  claim  upon  two  grounds:  (1)  that  his 
dividends  are  a  part  of  the  income  of  the  company,  and  thus 
exempt  under  the  agreements,  as  against  defendants;  (2) 
that  under  the  Assessment  Act,  ch.  23  of  the  Ontario  statutes 
of  1904,  the  Ottawa  Electric  Railway  Company  would,  but 
for  the  said  agreements,  be  assessable  for  income,  and,  there- 
fore, dividends  on  the  stocjc  of  the  company  are  exempt  under 
jfab-scc.  17  of  sec.  5  of  the  Assessment  Act. 

There  is  certainly  no  privity  under  either  contract  be- 
tween defendants  and  plaintiff  as  a  shareholder  in  the  Ottawa 
Electric  Railway  Company.  There  is  not  a  word  in  the 
contract  evidencing  any  intention  to  exempt  from  taxation 
moneys  paid  by  the  company  out  of.  its  surplus  revenue  to 
holders  of  shares  in  the  company,  by  way  of  dividends  on 
their  stock. 

It  is  the  ''income  of  the  companies  earned  from  the  work- 
ing of  the  said  rail  way, '^  that  is  exempt;  and  the  manifest 
intention  and  purpose  of  the  exemption  is  a  relief  to  the 
company,  but  not  a  relief  to  third  parties  to  whom  the  com- 
pany may  pay  the  money  representing  surplus  income,  either 
for  dividends  or  otherwise. 

T  am  therefore  of  opinion  that  the  first  ground  of  objec- 
tion must  fail. 

The  value  of  the  second  ground  of  objection  depends  upon 
%Thether  the  company  would  under  the  Assessment  Act  be 
liable  to  assessment  in  respect  of  its  income,  if  the  above  re- 
cited agreements  did  not  exist.  Tf  liable  to  such  assessment, 
then,  under  sub-sec.  17  of  sec.  5  of  that  Act,  the  dividends 
or  income  from  the  stock  held  by  any  person  in  the  company 
would  be  exempt. 

Section  10  of  the  Act  makes  provision  for  assessing  per- 

-ons  who  occupy  land  for  the  purpose  of  any  business  liable 

to  assessment,  for  a  sum  to  be  called  '' business  assessment.^' 

and  clause  (i)  of  sub-sec.  1  of  sec.  10  provides  that  in  case 
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of  a  person  carrying  on  a  business  like  the  Ottawa  Electric 
Railway  Company^s,  guch  business  assessment  shall  be  for  a 
sum  equal  to  25  per  cent,  of  the  assessed  value  of  the  land 
(not  being  a  highway,  etc.),  occupied  or  used  by  such  person, 
exclusive  of  the  value  of  any  machinery,  etc.,  erected  or 
placed  upon,  in,  over,  or  under,  or  affixed  to,  such  land. 

Sub-section  7  of  sec.  10  provides  that  everv-  person  liable 
to  assessm^it  in  respect  of  a  business  under  sub-sec.  1  shall 
not  be  subject  to  assessment  in  respect  of  income  derived  from 
such  business,  etc. 

Section  11,  sub-sec.  1  (a),  provides  that,  subject  to  the 
exemptions  in  sees.  5  and  10  of  the  Act,  every  person  not 
liable  to  business  assessment  under  sec.  10  shall  be  assessed 
and  taxed  in  respect  of  income. 

It  seems  to  me,  therefore,  perfectly  clear  that  the  Ottawa 
Electric  Railway  Company  is  not  liable  to  be  assessed  for  in- 
come. 

I  am  not  able  to  adopt  Mr.  Chrysler's  argument  that  the 
business  assessment  is  a  partial  income  assessment,  or  that 
it  takes  the  place  of  income  assessment  in  the  sense  that  a 
Court  may  read  into  sub-sec.  17  of  sec.  5  the  words  ''or 
which  is  liable  to  a  business  assessment.'*  While  it  is  true 
that  a  person  or  company  is  not  liable  to  both  business  assess- 
ment and  income  assessment,  except  in  the  instances  pro- 
vided for  in  sub-sees,  (b)  and  (c)  of  sec.  11,  which  do  not 
apply  to  this  case,  the  legislature  has  drawn  a  sharp  distinc- 
tion between  the  two  methods  of  assessment,  and  I  can  find 
in  the  Act  no  evidence  of  any  intention  to  confer  upon  the 
shareholders  of  a  company  which  is  not  liable  to  income  as- 
sessment, but  is  liable  to  business  assessment,  an  exemption 
from  assessment  upon  their  dividends  from  the  stock  in  the 
company,  except  as  contained  in  sub-sec.  7  of  sec.  10,  which 
confines  such  exemptions  to  shares  in  a  "  corporation  carrying 
on  a  mercantile  or  manufacturing  business  and  which  cor- 
poration is  subject  to  assessment  under  sub-sec.  1.'' 

The  fact  of  this  express  and  limited  provision  argues 
almost  conclusively  against  any  intention  to  extend  the  ex- 
emption by  implication  to  a  case  like  plaintiiFs,  applying  the 
maxim  expressio  unius  est  exclusio  alterius. 

The  second  ground  of  objection  therefore  also  fails,  and 
the  action  must  be  dismissed  with  costs. 
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February  8th,  1906. 
divisional  court. 

LIDDIAED  V.  TORONTO  R.  W.  CO. 

Negligence — Street  Railways — Contributory  Negligence — (7o2tt- 
sion  between  Electric  Car  and  Waggon — Findings  of  Jury 
— Meaning  of. 

Appeal  by  defendants  from  judgment  of  Boyd,  C,  at  the 
third  trial  of  the  action  with  a  jury,  in  favour  of  plaintiflE 
upon  the  findings  of  the  jury  in  an  action  for  personal  in- 
juries and  injury  to  property  sustained  by  plaintiflE  in  a  colli- 
sion of  an  electric  car  of  defendants  with  an  express  waggon 
driven  by  plaintiff. 

The  judgment  of  the  Court  of  Appeal  aflfirming  an  order 
of  a  Divisional  Court  for  a  new  trial  is  reported  in  3  0.  W. 
R.  852. 

The  present  appeal  was  heard  by  Mulock,  C.J.,  Teetzel 
and  Anglin,  JJ. 

H.  S.  Osier,  K.C.,  for  defendants. 

G.  T.  Blackstock,  K.C.,  and  J.  E.  Cook,  for  plaintiff. 

The  judgment  of  the  Court  was  delivered  by 

Anglin  J.: —  ...  Plaintiff  charged  that  the  colli- 
sion was  due  to  the  negligence  of  defendants  in  several  par- 
ticulars, including  excessive  speed  of  the  car,  lack  of  control 
of  the  car  and  brakes  by  the  motorman,  and  inattention  on 
his  part  to  the  duty  of  looking  out  for  crossing  vehicles. 

The  questions  put  to  the  jury  with  their  answers  were  as 
follows:  (1)  Did  plaintiff  take  reasonable  care  in  trying  to 
cross  Queen  street?  A.  Yes.  (2)  If  so,  were  plaintiff  and 
his  property  injured  by  the  negligence  of  defendants?  A. 
Yes.  (3)  What  was  the  negligence  of  defendants,  if  any? 
A.  In  not  paying  attention  to  his  duties  and  using  all  the 
appliances  at  hand  to  stop  his  car.  (4)  If  plaintiff  failed  in 
reasonable  care  in  trying  to  cross,  were  defendants  (after  they 
saw  or  should  have  seen  plaintiff's  danger)  able  to  avoid  the 
collision?    A.  No. 

The  Chancellor,  after  a  colloquy  with  the  jury,  appended 
to  the  answer  to  the  4th  question  this  note :  •  ''  They  answer 
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that  they  believe  plaintiff's  evidence,  and  I  think  this  answer 
may  be  rejected/'    .    .    . 

While  the  answer  to  the  hypothetical  4th  question  may  be 
regarded  as  unnecessary  and  superfluous^  it  is  at  least  doubt- 
ful whether  it  should,  as  a  finding  of  fact,  be  entirely  ignored, 
as  there  was  certainly  evidence  quite  suflBcient  to  warrant  it. 
The  jury  in  effect  say  that  from  the  first  moment  when  plain- 
tiff's danger  should  have  been  apparent  to  the  motorman,  the 
collision  was  inevitable.  That  is,  in  substance,  a  findiTig  that 
from  that  moment  there  was  no  causative  negligence  on  his 
part.  Yet,  in  answer  to  question  2,  causative  n^ligence  has 
been  found  against  defendants,  and  in  answer  to  question  3 
the  jury  say  that  that  negligence  consisted  in  the  motorman 
''not  paying  attention  to  his  duties,"  etc.  It  follows  that 
(here  must  be  ascribed  to  the  jury  the  intention  to  find,  and 
their  answer  to  question  3  must  be  construed  as  in  fact  a 
finding,  that  before  plaintiff's  danger  should  have  been  first 
apparent  to  the  motorman,  the  latter  was  inattentive  to  his 
duty  in  that  he  failed  to  use  the  appliances  at  hand  to  stop 
his  car  for  the  purpose  of  bringing  its  speed  down  to  a  proper 
ratCj  and  of  giving  liim  that  control  of  its  momentum  which 
the  surrounding  -circumstances  of  danger  required.  Thus 
understood,  this  answer  is  quite  consistent  with  the  answer  to 
the  4th^uestion.    .    .    . 

Appeal  dismissed  with  costs. 


Meredith,  C.J.  February  9th,  1906. 

CHAMBEnS. 

GILLARD  V.  McKINNON. 

Venue  —  Change  —  Convenience  —  Witnesses  —  Expense  — 
Fair  Trial — Jury — Undertaking — Costs. 

A[)peal  by  defendants  from  order  of  Master  in  Chambers 
(ante  161)  refusing  to  change  the  venue  from  Stratford  to 
Cornwall. 

Grayson  Smith,  for  defendants. 

R.  C.  H.  Cassels.  for  plaintiff. 

Meredith,  C.J.,  dismissed  the  appeal,  with  costs  to  plain- 
tiff in  any  event. 
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Cartwright,  Master.  February  10th,  1906. 

CHAMBERS. 

MONYPENNY  v.  GOODMAN. 

Constitutional  Law — ('riminal  Code,  sec.  oSIf — Intra  Vires — 
Civit  Action  for  Same  Cause  as  Criminal  Prosecution — 
Motion  to  Stay  Action. 

Motion  by  defendant  to  stay  proceedings,  on  the  ground 
Ihat  defendant  was  being  proceeded  against  criminally  in  re- 
spect of  the  same  matters  as  were  alleged  against  him  in  this 
action,  and  that  sec.  534  of  the  Criminal  Code,  which  assumes 
to  allow  a  civil  action  to  proceed  in  such  circumstances,  is 
ultra  vires  of  the  Dominion  Parliament. 

W.  A.  Henderson  (Eobinette  &  Co.),  for  defendant. 

W.  E.  Raney,  for  plaintiffs. 

J.  R  Cartwright,  K.C.,  for  the  Attorney-General  for  On- 
tario. 

The  Minister  of  Justice  for  Canada  was  not  represented, 
though  duly  notified  pursuant  to  sec.  60  of  the  Judicature 
Act. 

The  Master: — The  argument  for  the  motion  was,  that, 
as  the  effect  of  sec.  534  is  to  enlarge  the  rights  of  plaintiffs 
in  civil  actions,  its  enactment  by  the  federal  parliament  is 
an  infringement  of  sub-sec.  13  of  sec.  92  of  the  B.  N.  A.  Act. 
It  was  contended  with  some  plausibility  that  such  an  enact> 
ment  was  a  violation  of  the  opening  words  of  sec.  92,  "  In 
each  province  the  legislature  may  exclusively  make  laws  in 
relation  to  matters  coming  within  the  classes*'  afterwards 
enumerated.  This  argument  was  supported  by  reference  to 
sec.  94  of  the  Constitutional  Act,  as  defining  the  only  way  in 
which  the  federal  power  could  effectively  deal  with  civil  rights, 
and  that  all  such  legislation  must  be  confirmed|by  a  provincial 
enactment. 

It  was  contended  on  the  other  side  that  the  enactment  in 
question  was  clearly  a  matter  of  criminal  law.  The  previous 
rule,  it  was  said,  was  based  on  the  fact  that  in  England  (until 
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quite  recently)  tbc^  criminal  law  was  put  in  motion  solely  by 
private  prosecutors  and  at  their  expense.  The  former  re- 
quirement was,  therefore,  considered  necessary  to  ensure  the 
punishment  of  offences  before  any  person  injured  thereby 
could  peek  redress  by  civil  proceedings;  that  in  this  province 
a  different  system  has  always  existed;  and  the  enactment  of 
tlie  Code  was,  therefore,  only  a  somewhat  tardy  application 
of  the  maxim  ^^  Cessante  ratione  legis,  cessat  ipsa  lex." 

It  was  further  argued  that  sec.  634  is  not  an  interference 
with  civil  rights  within  the  province  in  the  true  sense  of 
those  words,  and  is,  therefore,  not  within  the  mischief  which 
was  being  guarded  against  by  sub-sec.  13  of  see.  92. 

It  was  contended  that  it  is  only  the  repeal  of  a  prohi- 
bition and  restraint  on  civil  proceedings  no  longer  deemed 
to  be  necessary  in  the  public  interest.  It  was  asked,  could 
the  provincial  legislature  have  effectually  passed  such  an 
enactment?  And  this  question  being  answered  in  the  negar 
tive  (as  it  must  be),  then  it  was  said  it  must  be  within  the 
jurisdiction  of  the  federal  Parliament,  as  it  certainly  is 
within  the  power  of  one  or  the  other. 

It  was  long  ago  decided  by  the  Privy  Council  that  if  a 
matter  comes  primarily  within  the  provisions  of  sec.  91  of 
the  B,  N.  A.  Act,  the  legislation  in  respect  thereof  is  not  in- 
validated because  it  may  to  some  extent  affect  those  subjects 
which,  by  sec.  92,  are  reserved  exclusively  to  the  provincial 
jurisdiction. 

The  question,  however,  seems  to  have  been  disposed  of  by 
a  Divisional  Court  in  Gambell  v.  Heggie,  6  0.  W.  R.  184. 
The  point  was  there  under  consideration,  though  no  question 
was  raised  as  to  the  validity  of  sec.  534.  .  .  .  This  is, 
perhaps,  not  an  express  and  binding  decision  on  the  validily 
of  the  section,  as  that  question  was  not  argued  by  the  counsel 
for  the  defendant.  It  is,  however,  such  an  expression  of 
opinion  as  it  would  be  extremely  improper  to  disregard,  even 
if  I  had  formed  a  definite  conclusion  to  the  contrary. 

If  defendan^t's  counsel  are  still  unconvinced,  they  must  be 
left  to  carry  the  matter  further,  and  perhaps  to  succeed  they 
must  be  prepared  to  go  at  least  as  high  as  the  Court  of  Ap- 
peal, in  view  of  the  decision  in  Gambell  v.  Heggie,  supra. 

They  may  then  satisfy  the  Court  that  at  least  the  section 
of  the  Code  is  not  binding  until  it  has  been  confirmed  by  a 
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provincial  enactment^  afi  in  the  case  of  federal  legislation 
under  see.  94.  But  I  do  not  desire  to  be  understood  as  ear 
pressing  an}'  opinion  on  the  point. 

Motion  dismissfd;  costs  in  the  cause. 


Magee,  J.  •     February  10th,  1906. 


WEEKLY    COURT. 


DAVTES  V.  DAVIS. 


Covenant — Resiraini    of    Trade — Breach — Injunction — Dam- 
ages— Trad^   Name — Competition — Representations. 

Motion  by  plaintiff  for  judgment  on  the  statement  of 
claim  in  default  of  defence  in  an  action  for  an  injunction 
and  damages  in  respect  of  a  breach  of  a  trade  covenant. 

J.  R.  Code,  for  plaintiff. 

No  one  for  <lefendant. 

Magee,  J.: — The  defendant  George  E.  Davis  did  not 
appear  or  allege  that  the  restriction  upon  trade  was  unreason- 
able or  inflicted  any  hardship  upon  him.  The  old  limits  al- 
lowed for  restraint  have  been  considerably  relaxed  in  com- 
pliance with  the  necessities  of  modem  business :  Underwood 
V.  Barker,  [18991  1  Ch.  300:  Nordenfelt  v.  Maxim  Co., 
[18941  A.  C.  535:  Cook  v.  Shaw.  25  0.  "R.  184:  Haynes  v. 
Doman,  [18991  2  Ch.  13. 

The  contract  is  not  very  clearly  sot  out  in  the  statement 
of  claim,  but  it  can  be  assumed  from  it  that  defendant 
George  B.  Davis  sold  to  plaintiff  the  business,  stock,  plant, 
patents,  and  right  to  the  exclusive  use  of  the  name  of  the 
N'ovelty  Manufacturing  Co.  as  a  trade  name,  and  covenanted 
not  to  carry  on  the  business  or  use  the  trade  name  in  compe- 
tition with  plaintiff. 

Plaintiff  is  therefore  entitled  to  have  an  injunction  con- 
tinued against  the  carr\'ing  on  by  George  E.  Davis,  his  execu- 
tors or  administrators,  in  Toronto  or  elsewhere  in  Canada, 
of  business  of  the  kind  carried  on  under  the  name  of  the 
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Novelty  'Manufacturing  Co.  before  25th  March,  1884,  at  To- 
ronto, by  defendant  Greorge  E.  Davis,  or  any  business,  under 
the  re])resentation  that  any  such  business  was  the  same  or  a 
continuation  of  the  same  business  so  carried  on  before  25th 
March,  1884,  and  from  use  by  defendant  George  R.  Davis, 
his  executors  or  administrators,  of  the  name  "  Novelty  Manu- 
facturing Co/'  as  a  trade  name  in  competition  with  plaintiff. 

Plaintiff  is  also  entitled  to  damages  for  past  acts  of  de- 
fendant George  E.  Davis  in  carrying  on  business  or  using  the 
trade  name  in  manner  which  plaintiff  is  so  entitled  to  have 
restrained,  and  also  damages  for  the  alleged  misrepresentation, 
and  may  have  a  reference  to  assess  damages  if  desired. 

The  names  "Specialty  Co."  and  "Davis  Specialty  Co." 
cannot  be  said  so  to  resemble  the  name  "  Novelty  Manufactur- 
ing Co.'^  that  the  use  of  those  names,  apart  from  representa- 
tions in  relation  to  the  business  being  the  same  as  or  a  con- 
tinuation of  that  sold  to  plaintiff,  and  apart  from  compe- 
tition under  those  names,  would  be  a  cau.-se  for  damages  or 
relief. 

Judgment  accordingly.  Costs  to  plaintiff,  including  costs 
of  interim  injunction. 


TH  fc 
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Vol.  VII.       TORONTO,  FEliKUAKY  22,   1906.  No.  6 

Clute,  J.  December  9th,  1905. 

TRIAL. 

BEX  V.  MASTEE  PLUMBERS  AND  STEAM  FITTERS' 
CO-OPERATIVE  ASSOCIATIOxN,  LIMITED,  AND 
CENTRAL  SUPPLY  ASSOCIATION  ol'  CANADA, 
LIMITED. 

Criminal  Law — Conspiracy — Illegal  Trade  Combination — 
Criminal  Code,  sec.  520 — Incorporated  Companies — Acts 
Preceding  Incorporation — Adoption  after  Incorporation — 
Evidence  as  to  Agreements  to  Enhance  Prices  and  Stifle 
Competition — Sentence — Substantial  Fine. 

Indictment  of  defendants  for  conspiracy  under  sec.  620 
of  the  Criminal  Code. 

The  defendants  were  tried  before  Clute,  J„  without  a 
jnr}',  at  Toronto. 

E.  E.  A.  DuVemet,' Crown  prosecutor,  for  the  Crown.. 

J.  W.  Curr}%  K.C.,  also  for  the  Crown. 

W.  B.  'Eiddell,  K.C.,  and  A.  F.  Lobb,  for  defendants  the 
Master  Plumbers,  etc..  Association. 

G.  H.  Watson,  K.C.,  and  S.  C.  Smoke,    for  defendants 
the  Central  Supply  Association. 

VOL. VII.  O.W.U    NO.  6 — 15 
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Clute,  J.: — I  think  an  offence  has  been  proven  against 
the  defendants  for  conspiracy  under  sec.  520  of  the  Code, 
and  I  find  the  defendants  guilty  of  the  offence  charged. 

As  the  matter  may  go  to  appeal,  there  being  a  special  pro- 
mision  for  an  Appeal  in  this  case,  it  may  be  desirable  that  I 
should  mention  some  of  the  grounds  which  have  led  me  to 
the  conclusion  that  the  defendants  are  guilty. 

A  preliminary  objection  was  taken  by  Mr.  Watson  that 
there  could  not  be  a  conspiracy  between  two  incorporated 
companies,  and  that  that  particular  case  was  not  in  contem- 
plation or  governed  by  sec.  520  of  the  Code.  I  entirely  dis- 
agree with  that  view.  I  think  to  take  a  view  of  that  kind 
would  destroy  the  intention  of  the  Act,  and  be  contrary  to  its 
clear  intendment.  Under  sub-sec.  (t)  of  the  interpreta- 
tion clause,  sec.  3,  of  the  Code,  "person"  is  defined  to 
include  amongst  others  "  bodies  corporate."  I  think  that  was 
the  clear  intention  of  the  legislature.  So  that  I  find,  first, 
that  there  may  be  a  conspiracy  between  two  corporate  bodies. 

But  it  is  said,  in  the  second  place,  that  an  incorporated 
company  cannot  be  bound  by  any  acts  or  circumstances  which 
preceded  its  incorporation,  and  that  the  defendants  the  Cen- 
tral Supply  Association  of  Canada,  Limited,  not  having  been 
incorporated  until  September,  1905^  all  the  evidence  and  facts 
prior  to  that  can  have  no  bearing  upon  that  company,  and 
that  nothing  appears  since  its  incorporation  which  would 
amount  to  a  trade  combination  within  the  Act.  I  do  not 
take  that  view.  I  think  the  evidence  clearly  established  that 
there  has  been  a  criminal  combination  within  the  Act  since 
at  least  the  year  1902,  and  that  the  defendants,  the  present 
companies,  are  the  successors  to  that  criminal  agreement  and 
combination,  have  adopted  it  and  have  become  responsible  for 
it,  and  by  their  engagements  have  undertaken  to  carry  out  the 
engagements  of  the  association  which  previously  existed,  and 
that  that  also  applies  to  the  incorporated  Master  Plumbers 
and  Steamfitters'  Co-Operative  Association,  Limited. 

In  order  to  imderstand  in  some  degree  what  the  relation 
of  these  two  corporate  bodies  is  to  each  other,  what  their 
object  was  in  incorporation,  and  how  they  have  attempted  to 
carry  out  that  object^  it  will  be  necessary  to  trace  the  history 
of  the  associations  of  which  they  are  the  successors,  whose 
rights  and  obligations  they  have  distinctly    assumed,    and 
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whose  previous  acts  they  have  implicitly  adopted  by  appropri- 
ating the  funds  which  the  previous  associations  obtained,  and 
by  undertaking  to  carry  out  their  obligations.  Taking  the 
Plumbers'  Association  first.  That  seems  to  have  been  in- 
stituted about  1895,  but  without  dealing  with  the  earlier 
records,  and  referring  to  the  minutes  as  they  appear  sub- 
sequently to  1902,  we  find  that  a  committee,  as  early  aa 
24th  November,  1902,  reported  with  respect  to  prices,  and 
that  those  prices  at  that  time  were  nearly  100  per  cent,  or 
nearly  double  the  prices  which  were  paid  to  union  men.  Tb 
is  impossible  to  read  the  minutes  of  the  two  associations  from 
that  time  down',  one  apart  from  the  other,  because  they  con- 
timiously  have  relation  to  each  other,  oud  relation  to  an 
agreement  that  undoubtedly  existed  between  those  associa- 
tions. It  will  be  idle  to  quote  from  the  minutes  the  numerous 
passages  that  sustain  that  view.  A  few  references  may  be 
made.  Reference  is  made  as  early  as  January,  1903,  to  non- 
union plumbers  that  are  carrying  on  plumbing  business  with- 
out a  proper  business  place.  One  of  the  members  spoke  with 
reference  to  his  report  and  told  the  meeting  that  if  it  was  pos- 
sible they  would  have  another  meeting  with  the  supply  men 
before  the  next  regular  meeting.  Communications  were  then 
read  at  a  subsequent  meeting  from  the  various  supply  houses, 
and  a  committee  was  appointed  to  deal  with  the  matter  at 
once,  and  a  special  meeting  was  called.  All  that  would  be 
unintelligible,  perhaps,  from  the  minutes  themselves,  were  it 
not  that  what  took  place  subsequently  shewed  clearly  what 
it  had  reference  to.  There  was  an  arrangement,  the  exact 
nature  of  which  is  not  disclosed,  existing  between  the  two  as- 
sociations at  this  time,  and  the  negotiations  that  took  place 
had  relation  to  the  perfecting  of  that  arrangement.  The  final 
agreement  that  was  reached  we  have  before  us :  that  is  called 
the  agreement  of  1903,  agreed  to  on  6th  May.  Before  referring 
to  the  terms  of  that  agreement,  it  may  be  convenient  to  look 
at  the  minutes  as  evidencing  the  fact  that  an  agreement  was 
understood  before  that,  but  that  its  terms  were  not  explicitly 
set  out,  had  not  perhaps  been  agreed  to  by  all  the  members  of 
the  Supply  Association ;  but  on  referring  to  the  minutes  of 
6th  April,  1903,  I  find  it  stated  that  a  discussion  arose  that 
all  members  were  not  charging  the  20  per  cent,  increase  "  as 
we  had  agreed  to."  It  was  generally  discussed  and  a  con- 
clusion reached  that  until  "  we  got  our  secretary  and  got  all 
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new  members  to  properly  understand  what  we  were  trying 
to  do  it  would  be  hard  to  get  it  in  every  instance/'  Then 
on  25th  April  it  was  moved  and  second^  that  the  time  for 
sending  in  the  notices  of  jobs  to  the  secretary  start  on  4th 
May,  and  that  on  and  after  that  date  all  notices  be  handed 
in  to  the  secretary  in  accordance  with  the  new  rule;  that  a  cit- 
cular  be  issued  to  all  the  members  that  his  office  would  be 
open  on  and  after  4th  May,  and  that  they  would  call  on  him 
to  receive  the  book  and  instructions,  and  then  a  very  im- 
portant clause  in  regard  to  tenders,  that  members  notify  the 
secretary  of  all  tenders  submitted  by  them  prior  to  4th  May; 
and  on  6th  May,  the  date  when  it  is  said  the  agreement  came 
into  force,  we  find  that  it  was  decided  to  have  only  neces- 
sary typewritten  copies  of  price  lists  for  supply  houses,  and 
that  lists  be  not  printed  until  further  additions,  that  the  sec- 
retary prepare  lists  of  members  and  mail  to  each  supply 
house  that  had  signed  the  agreement,  and  calling  their  at- 
tention to  the  fact  that  the  agreement  went  into  effect  on 
6th  May,  and  on  motion  of  Mr.  Armstrong,  seconded  by  Mr. 
Wilson,  the  report  was  adopted  and  the  committee  discharged. 
That  is  the  committee  that  had  had  in  charge  the  negotiations 
which  resulted  in  the  agreement  which  was  finally  assented 
to  on  6th  May. 

That  agreement  provides  amongst  other  things  and  sets 
forth  that  negotiations  have  been  under  way  for  some  months 
between  parties  hereto  with  a  view  to  improving  the  condi- 
tion of  the  trade  generally  and  to  protect  the  Master  Plumb- 
ers' and  Steamfitters'  Association  by  giving  the  association 
a  preference  over  non-members,  and  all  plumbing  and  steam- 
fitting  goods  purchased  from  the  undersigned  firms. 

In  other  words,  here  is  a  plain  intimation  of  the  object  of 
the  negotiations  that  had  taken  place  between  these  two  as- 
sociations, and  that  the  object  was  simply  the  carrying  out 
of  what  had  previously  existed  in  less  perfect  form  for  some 
time,  probably  for  over  a  year  prior  thereto,  as  evidenced 
from  the  minutes  of  both  of  those  associations.  The  agree- 
ment provides  that  the  members  of  the  Master  Plumbers'  and 
Steamfitters'  Association  will  endeavour  to  buy  all  goods  for 
their  work  from,  and  will  give  the  preference  on  all  pur- 
chases where  prices  are  equal  to,  the  jobbing  and  supply 
houses  signing  this  agreement ;  that  tlie  undersigned  supply 
houses  will  not  sell  to  the  general  public    plumbing  goods, 
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steam^  hot-water,  or  gas  fittings,  but  when  prices  are  asked 
from  them  they  may  quote  parties  wanting  an  idea  of  cost 
not  less  than  26  per  cent,  over  the  association  price,  and  that 
the  undersigned  supply  houses  will  not  sell  plumbing  goods 
or  steam-fitting,  hot-water,  or  gas  fittings  except  steam  and 
pipe  fittings,  to  the  trade  generally  except  at  the  advance  of 
20  per  cent,  upon  the  prices  quoted  to  members  of  the  Master 
Plumbers'  and  Steamfitters*  Association,  and  that  they  will 
give  the  said  plumbers  in  good  standing,  unless  otherwise 
notified  by  the  association,  a  preference  of  20  per  cent,  on 
all  purchases  made  by  the  said  members  better  than  the  figure 
at  which  they  will  sell  a  like  quantity  and  quality  of  similar 
goods  to  persons  in  the  trade  who  are  not  members  of  the 
Plumbers'  and  Steamfitters'  Association.  It  is  interesting  to 
notice  how  that  was  received  by  the  association.  It  was  evi- 
dently a  matter  of  considerable  time  before  the  agreement 
evidenced  by  the  one  read  was  reached,  and  I  find  in  the 
minutes  of  21st  May  that  communications  were  received  from 
the  Eobertson  Company,  the  Ontario  Lead  and  Wire  Co.,  and 
the  Webb  Manufacturing  Co.,  acknowledging  receipt  of  a 
copy  of  the  agreement  and  of  the  price  list.  The  agreement 
went  into  effect,  and  was  acted  upon  by  both  parties  until 
26th  October,  1904.  Reference  is  constantly  made  in  the 
minutes  shewing  the  endeavour  to  enforce  that  agreement, 
and  the  difficulty  that  was  had  from  time  to  time  to  enforce 
it,  and  the  complaints  that  were  made  and  the  excuses  that 
were  given,  but  speaking  generally  it  was  fairly  successfully 
enforced,  and  I  find  as  a  fact  that  the  effect  of  that  agree- 
ment was  a  contravention  of  sec.  520  of  the  Code. 

But  it  is  said  that  that  agreement  was  abrogated  in  Oc- 
tober, 1904.  Therefore  it  is  necessary  to  see  what  was  done 
on  that  occasion.  Turning  to  the  minutes  of  26th  October, 
1904,  we  find  an  extraordinary  state  of  affairs.  The  first 
thing  that  takes  place  is:  "Clause  1  was  then  read,  which 
was  to  the  effect  that  every  member  by  solemn  oath  renew  his 
obligation  and  allegiance  to  the  association,  promising  fidel- 
ity and  faithful  obedience  to  the  by-laws."  Clause  2,  "  that 
the  agreement  or  imderstanding  between  manufacturers  and 
supply  men  and  our  association  as  to  giving  preference  to 
members  of  our  association  be  abrogated,  and  that  the  manu- 
facturers and  supply  men  be  given  a  free  hand.  Each  mem- 
ber present  signififed  his  individual  intention    to    purchase 
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goods  of  manufacturers  and  supply  men  who  sell  to  fellow- 
members  of  this  association  in  Toronto  and  vicinity."  It 
may  be  noticed  here  that  after  this  agreement  was  abrogated 
a  new  method  was  adopted,  and  that  was  the  method  which 
is  not  clearly  set  forth,  but  still,  in  the  light  of  what  took 
place,  is  intended  by  the  latter  part  of  clause  2,  which  states 
"  that  each  member  present  signified  his  individual  intention 
to  purchase  goods  of  manufacturers  and  supply  men  who  sell 
to  fellow-members  of  this  association  in  Toronto  and  vicinity/' 
"VVliat  I  have  read  is  treated  as  a  by-law,  and  at  that  same 
meeting  provision  is  made,  "that  for  every  evasion  or  in- 
fraction of  these  by-laws  the  penalty  be  immediate  expul- 
sion." I  do  not  think  there  is  a  shadow  of  a  doubt  that  the 
meaning  of  that  was,  and  it  was  understood  as  evidenced  by 
what  it  said,  and,  by  their  subsequent  action,  each  mem- 
ber there  understood  it  to  mean,  that  the  members  of  the 
Plumbers'  Association  were  to  buy  from  the  supply  men  ex- 
clusively as  far  as  that  was  possible,  and  that  the  supply  men 
were  to  limit  their  sales  to  them,  because  at  the  same  meeting 
it  was  moved  and  seconded  that  lists  of  manufacturers  and 
supply  men  in  accord  be  published  and  sent  to  each  member. 
What  does  that  mean?  What  can  it  mean  except  that  supply 
men  who  were  in  accord  with  the  Plumbers'  Association 
would  sell  to  them  only,  and  they  buy  from  the  supply  men 
only.  It  was  further  passed  at  the  same  meeting  "that  a 
list  of  the  members  be  published  and  a  copy  sent  to  each  of 
the  manufacturers  and  supply  men,  and  also  to  each  of 
our  members,"  and  it  states  that  the  following  members, 
naming  them,  were  present  and  took  the  obligation — a  very 
large  number  being  present  to  take  that  obligation.  The  sup- 
ply lists  were  published  and  sent  as  provided  by  the  resolu- 
tion. They  were  followed  by  directories,  which  were  pub- 
lished and  sent  out  accordingly,  and  we  find  in  these  lists 
and  directories  that  indication  was  given  to  the  trade  of  the 
supply  houses  with  whqm  the  plumbers  are  to  deal,  and  the 
names  of  the  plumbers  who  are  to  buy.  In  other  words,  the 
lists  in  the  hands  of  the  members  of  the  supply  houses  would 
indicate  to  them  those  who  were  in  good  standing,  and  by 
the  stars  opposite  the  names  those  who  are  not  members  or 
not  in  good  standing  in  the  Plumbers'  Association,,  to  whom 
goods  were  not  to  be  sold,  and  we  find  that  that  system  was 
endeavoured  to  be  rigidly  carried  out.     Of  course,  for  the 
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purpose  here,  it  is  not  necessary  that  it  should  be  shewn  that 
it  was  carried  out  or  that  it  was  put  in  force — the  mere  com- 
bination was  sufficient;  but  as  a  matter  of  fact  it  was  so  en- 
forced, and  so  rigidly  enforced,  that  numbers  of  plumbers 
who  were  not  members  of  the  association  found  it  impossible 
to  obtain  goods  except  by  a  roundabout  way  through  other 
members  of  the  association  or  by  importing  them  from  the 
United  States.  I  find  as  a  fact  that  the  effect  of  these  pro- 
ceedings which  were  carried  on  by  these  two  associations 
down  to  the  time  of  incorporation  was  a  contravention,  and 
was  a  continuance  of  that  combine  and  agreement  in  contra- 
vention, of  the  Act.  Then  in  the  spring,  I  think  it  was  in 
April  of  1905,  the  Plumbers'  Association  became  incorpor- 
ated, and  the  name  then  adopted  was  the  name  of  the  de- 
fendants, and  at  the  time  of  the  incorporation  all  the  assets 
and  property  were  transferred  from  the  association  to  the 
incorporated  company,  and  the  members  who  became  the 
incorporators  were  the  members  of  the  old  association.  In 
other  words,  the  Plumbers'  Association  was  the  identical 
organization,  including  the  same  members,  with  the  same 
objects,  and  adopting  the  same  methods,  and  was  absolutely 
continuous  with  the  old  unincorporated  association,  and  I 
find  as  a  fact  that  they  did  adopt  and  continue  all  the  methods 
which  had  been  adopted  by  the  old  association  to  carry  out 
the  combination  and  scheme  which  was  then  in  existence  be- 
tween them  and  the  Supply  Association.  The  Supply  Asso- 
ciation continued  unincorporated  until  6th  September,  but 
proceedings  were  taken  for  that  incorporation  in  August. 
The  letters  from  the  solicitors  and  the  minutes  in  their  books 
clearly  shew  the  object  of  such  incorporation,  I  think.  Some- 
thing had  occurred  to  disturb  the  felicity  of  these  two  com- 
panies in  the  spring.  When  it  was  found  that  certain 
plumbers  could  not  obtain  goods  in  the  market  because  of 
this  combination,  representations  were  made  to  the  Minister 
of  Customs,  and  it  became  necessary  then  to  represent  and  to 
make  it  appear  that  sales  could  be  made,  and  were  in  fact 
made  to  any  person  legitimately  in  the  trade.  At  first  the 
Supply  Association  only  attended.  This  gave  offence  to  the 
Plumbers'  Association,  and  a  subsequent  interview  was  ob- 
tained, and  tlie  result  of  that  interview  appears  to  have  been 
entirely  satisf actor}' ;  but  there  was  the  shadow  hanging  over 
them,  the  danger  was  manifest.     It  became  perfectly  apparent 
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that  if  it  were  known  to  the  Qovernment  that  matters  were 
as  they  were,  there  was  danger  that  what  is  known  as  the 
"dumping  clause '^  might  be  so  far  as  they  were  concerned 
withdrawn,  and  goods  permitted  to  come  in  from  the  United 
States  with  the  duty  removed.  How  was  that  to  be  got 
around  ?  What  was  to  be  done  so  that  a  way  out  for  a  con- 
science accustomed  to  what  had  occurred  in  these  associa- 
tions might  be  able  to  represent  and  say  without  manifest 
falsehood  that  they  could  sell  to  any  plumber  and  so  evade 
the  law  ?  I  find  that  the  scheme  adopted,  the  plan  introduced 
and  carried  out,  and  carried  out,  as  it  appears  to  me,  clearly 
for  that  purpose,  was  that  the  Plumbers'  Supply  Association 
should  be  incorporated,  that  they  should  pass  a  resolution 
which  was  known  as  the  "  Chicago  Trade  Resolution,^'  that 
that  should  be  put  forward,  that  they  would  sell  to  all  legiti- 
mate plumbers,  and  that  that  representation  should  stand 
them  in  stead  in  case  there  was  any  difficulty  in  regard  ix) 
the  ,custon|s.  But  when  'that  waa  made  known  to  the 
plumbers,  the  plumbers  would  have  none  of  it,  unless  some- 
thing was  done  to  still  secure  them  the  advantage  which  they 
had  enjoyed  of  being  the  persons,  or  the  principal  persons, 
to  whom  the  Supply  Company  would  sell,  and  so  negotia- 
tions commenced.  During  all  this  time  I  find  that  the  ex- 
istence of  this  combination  continued,  that  it  was  being  ob- 
served as  well  as  it. could  be  under  the  circumstances,  that 
both  parties  relied  upon  it,  and  that  while  under  a  pretence 
for  use  at  Ottawa  that  they  were  selling  to  every  one 
equally,  as  a  matter  of  fact  the  very  firms  that  were  engaged 
in  this  business,  and  who  formed  the  association  of  plumbers' 
supplies,  were  refusing  applications  of  persons  who  sought  to 
purchase  their  goods  because  they  were  not  members  of  the 
Plumbers'  Association.  Then  it  was  thought  that  if  an 
arrangement  could  be  made  by  which  the  Supply  Association 
could  become  incorporated,  it  could  do  what  the  individual 
members  dare  not  do,  lest  they  lost  the  right  of  having 
American  goods  shut  out  by  reason  of  the  tariff,  and  in  that 
way  they  might  be  able  to  compass  their  purpose  and  still 
satisfy  the  Plumbers'  Association,  still  retain  the  plumbers  for 
their  best  customers,  and  the  Plumbers'  Association  still  look 
to  them  to  sell  only  to  them.  How  was  that  carried  out?  The 
scheme  was  ingenious;  but  having  a  knowledge  of  the  facts 
that  had  preceded     and  of  what  followed,  it  was  perfectly 
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dear  as  to  the  intendment.  An  agreement  between  the  de- 
fendants, known  as  exhibit  47,  was  prepared  with  great  skill 
and  care,  and  was  approved  of  by  a  resolution  of  both  com- 
panies, and  that  provided  and  declared :  "  The  Supply  As- 
sociation agree  to  pay  to  the  Co-operative  Association  a  com- 
mission of  7i  per  cent,  on  all  purchases  that  shall  be  made 
by  members  of  the  Co-operative  Association  from  members 
of  the  Supply  Association,  this  commission  to  be  payable 
every  three  months  to  the  secretary  of  the  Co-operative  Asso- 
ciation, the  first  payment  thereof  to  be  made  in  four  months 
from  the  date  hereof  and  to  be  for  the  first  three  months." 

Clause  2  provided:  "The  Supply  Association  agrees  to 
create  and  maintain  a  fund  equal  to  five  per  cent,  of  the 
amount  of  all  sales  that  shall  be  made  to  the  master  plumbers 
and  steamfitters  in  the  city  of  Toronto  who  are  not  members 
of  the  Co-operative  Association,  which  fund  shall  be  at  the 
disposal  every  six  months  of  the  joint  committee  hereinafter 
provided  for.''  The  meaning  of  that  is,  that  while  the  Supply 
Association  was  not  manufacturing,  did  not  own  any  goods, 
was  not  in  the  business,  they  undertook  to  make  this  arrange- 
ment by  which,  the  price  being  equal  to  all,  a  rebate  should 
be  given  back  to  the  members  of  the  Plumbers'  Association 
who  were  in  good  standing,  just  as  effectually  as  in  the  earlier 
agreement  provision  had  been  made  that  any  outsiders  should 
be  quoted  25  per  cent,  extra  price,  any  members  who  were 
not  of  the  union  20  per  cent.  Here  the  minutes  shew,  in 
the  course  of  the  negotiations  which  took  place  which  resulted 
in  this  agreement  and  this  understanding,  that  the  plumbers 
claimed  15  per  cent.,  that  after  a  good  deal  of  negotiations 
the  amount  was  finally  got  down  to  7^  per  cent.,  but  the 
object  and  the  meaning  was  the  same,  and  to  shew  that  that 
was  so,  the  5th  clause  provided:  "The  Co-operative  Asso- 
ciation agrees  to  use  its  utmost  endeavours  to  procure  Its 
members  to  give  members  of  the  Supply  Association  the 
option  of  meeting  any  bona  fide  quotations  that  may  be  made 
by  other  proposing  vendors  which  are  more  than  7^  per  cent, 
lower  in  the  aggregate  than  prices  quoted  by  members  of  the 
Supply  Association,  the  secretary  of  the  Supply  Association 
to  be  satisfied  by  the  Co-operative  Association  that  such  quo- 
tations are  bona  fide.  If  after  —  days  from  notice  of  such 
quotations  the  members  of  the  Supply  Association  shall  fail 
to  meet  them,  the  obligation  of  the  Co-operative  Association 
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called  a  rake-o£E  or  a  bonus,  to  cover,  forsooth,  what  was 
called  the  time  and  trouble  of  these  gentlemen  assembling 
together  in  order  to  do  what  tKey  had  done,  and  these  sums 
were  distributed  among  themselves.     I  can  call  it  by  no 
other  name  than  so  much  plunder.     Then  it  was  provided 
that  if  any  one  claimed  the  person  seeking  a  tender  as  his 
customer,  he  should  have,  in  a  sense,  the  first  right,  but,  if 
his  tender  was  higher  than  the  average,  he  would  have  to 
make  an  allowance  to  the  other  person  as  a  sort  of  solatium 
for  having  lost  what  he  would  otherwise  have  been  entitled 
to ;  and  out  of  these  tenders  6  per  cent,  was  charged  in  each 
case  for  the  association.    We  had  here  in  Court  some  thous- 
ands of  cases  where  these  cards  were  put  in.     Cards  were 
furnished  shewing  the  name  of  the  architect,   address  of 
owner,  class  of  work,  where  it  was  situated,  when  the  tenders 
were  closed,  and  by  whom  notified,  and  the  address.     That 
was  the  system,  utterly  destroying  competition,  utterly  doing 
away  with  anything  like  a  fair  price.     It  was  shewn  in  one 
case  that  the  difference  between  the  average  tender  and  an 
outside  real   tender  amounted  to  nearly  $6,000.     But,  no 
matter  whether  it  amounted  to  more  or  less,  the  system  was 
a  fraudulent  system.     It  was  a  combination  carrying  out  their 
idea  of  limiting  the  trade  to  themselves,  the  members  of  the 
Plumbers^  Association,  and  compelling,  by  the  power  which 
they  had,  the  Plumbers'  Supply  Association  to  confine  their 
trade  exclusively  to  them.     And,  not  content  with  what  they 
might  do  in  one  city  or  town,  the  ramifications  of  this  method 
extended  throughout  Ontario  and  throughout  Canada,  and, 
while  the  similar  associations  in  the  United   States  from 
which  the  idea  came,  were  not  affiliated  with  the  defendants 
in  the  strict  sense  of  the  word,  I  think  they  were  in  such 
close  touch  with  those  associations  that  they  attended  their 
principal  meetings,  and  they  found  the  American  association 
ready  to  assist  them  at  any  time  they  required  assistance, 
either  in  keeping  out  goods  or  in  any  other  way  that  might 
render  the  working  of  their  system  more  perfect.     There 
have  been  numerous  exhibits  placed  before  the  Court  in  the 
way  of  letters  and  agreements  and  correspondence,  in  addition 
to  the  evidence  shewing  how  this  scheme  and  combination 
was  carried  out.     It  is  useless  to  embody  them  in  what  I  have 
to  say.     They  may  be  more  readily  referred  to  in  case  the 
matter   should  come  up  hereafter,  but  I  think  there  can  be 
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no  doubt  that  the  object  of  these  two  associations,  now  called 
incorporated  associations,  was  one  and  the  same;  it  was  to 
do  the  very  thing  that  this  statute  was  intended  to  prevent, 
and  by  this  combination  I  find  that  the  effect  of  that  was  to 
unduly  limit  the  supplying  or  dealing  in  the  articles  or  com- 
modities mentioned,  and  that  it  did  restrain  and  injure 
trade  and  commerce  in  relation  to  such  articles  and  commo- 
dities as  they  either  manufactured  or  sold,  and  that  in  fact 
it  did  unduly  prevent  and  lessen  the  manufacture  and  pro- 
duction of  such  commodities,  and  that  it  unreasonably  en- 
hanced the  price.  There  was  no  competition  in  price.  These 
manufacturers  got  together  and  they  fixed  their  own  prices, 
they  and  the  persons  who  would  sell  their  goods,  and  who 
were  the  only  persons  to  sell  their  goods.  They  met  from 
time  to  time  and  they  revised  their  price  list,  and  they  sold 
those  goods  at  just  what  price  they  pleased,  only  limited  by 
the  danger  of  putting  the  price  so  high  that  importations 
might  come  from  the  United  States.  There  was  no  pretence 
at  an  honest  competition,  and  I  find  that  they  did  prevent 
and  lessen  competition  in  the  production  and  in  the  barter 
and  in  the  sale,  and  in  the  supplying  of  articles  and  com- 
modities forming  their  business. 

1  therefore  find  the  defendants  guilty,  and  I  impose  as  a 
penalty  $10,000,  $5,000  on  each  of  the  defendants. 


Boyd,  C.  January  12th,  1906. 

TBIAL. 

REX  V.  McGUIRE  AND  OTHERS. 

Criminal  Law — Conspiracy  —  Illegal  Trade  Combination — 
Criminal  Code,  sec.  520  —  Individual  Members  of  Trade 
Association — Convictions  on  Pleas  of  Ouiliy — Sentences — 
Extenuating  Circumstances — Solicitors'  Advice — Duiy  of 
Solicitors — Fines — Suspended  Sentences, 

A  number  of  individual  members  of  the  Master  Plumbers 
and  Steam  Fitters'  Co-operative  Association,  Limited,  were 
indicted  and  arraigned  for  conspiracy  in  respect  of  the  same 
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or  similar  acts  to  those  charged  against  the  association  and 
dealt  with  in  the  preceding  case.  These  defendants  pleaded 
guilty. 

E.  E.  A.  Du  Vernet,  for  the  Crown. 

W.  E.  Riddell,  K.C.,  S.  W.  Burns,  and  A.  F.  Lobb,  for 
defendants. 

In  sentencing  the  defendants  the  following  judgment  was 
delivered : 

Boyd,  C: — It  was  a  novel  spectacle  presented  last  Fri- 
day, when  scores  of  men  in  good  standing  rose  in  open  court 
and  admitted  that  they  were  guilty  of  acts  of  criminal  mis- 
conduct. 

The  salutary  lesson  of  this  case  ought  to  suffice  for  them 
and  others,  so  tha^  the  country  shall  have  no  repetition  of 
such  a  deplorable  scene. 

Sydney  Smith,  speaking  in  the  early  days  of  corporate 
aggregations,  suggested  that  men  individually  excellent,  when 
they  met  in  combined  commercial  action,  very  often  cease  to 
be  collectively  excellent.  "  The  fund  of  morality,''  he  says, 
'*  becomes  less  as  the  individual  contributions  increase  in 
mimber.'' 

Whatever  fund  of  truth  lurks  under  the  humour,  there 
is  no  doubt  that  lawful  combinations  may  easily  become  un- 
lawful conspiracies.  A  company  of  respectable  people  get  to- 
gether to  control  a  trade;  their  object  in  furthering  their 
own  ends,  obscures  or  blinds  the  moral  sense  as  to  the  fair 
claims  of  others.  Accordingly,  they  plan  with  dulled  percep- 
tion of  individual  personal  responsibility;  fair  dealing  must 
not  come  in  to  lessen  the  prospect  of  goodly  gain.  And  so 
is  formed  a  monopoly  which  is  to  them  justified  by  its  pro- 
fitable fruits,  but  to  others  it  becomes  baneful,  working  harm 
and  loss,  stealthily  depriving  them  of  money  without  just 
value,  in  brief,  cheating  them. 

It  is  easy  to  overpass  lawful  limits  in  such  an  enterprise, 
and  then,  sooner  or  later,  comes,  inevitably,  the  shock  of  be- 
ing discovered  and  the  calamitous  close.  Besides  the  plumb- 
ers the  legal  profession  too  has  been  under  censorship  in  this 
long-drawn  case. 

The  public  prints  have  not  been  scant  in  their  comments 
on  the  legal  aspects  of  the  case.     It  has  been  put  forth  also 
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for  the  merciful  consideration  of  the  Court  that  the  body  of 
defendants  had  been  acting  under  legal  advice. 

I  have  asked  for  information  on  that  point,  but  have  not 
received  the  actual  evidence  of  the  advice  given.  When  busi- 
ness men  propose  to  enter  on  some  scheme  of  importance  as 
to  which  any  doubt  exists  respecting  its  propriety  or 
legality,  and  thereupon  seek  legal  advice  to  guide  them, 
the  usual  and  proper  way  is  to  set  forth  in  a  written  state- 
ment all  the  facts  and  the  various  points  on  which  advice  is 
asked,  and  to  these  the  counsel  responds  in  a  written  opinion. 
These  documents  can  be  produced  when  required,  and  they 
will  manifest  the  precise  scope  of  what  has  b\3en  asked  and 
anj^wered. 

I  assume  that  no  such  accurate  course  has  been  taken  here, 
for  nothing  of  the  sort  has  been  laid  before  me,  though  some 
advice  may  have  been  informally  or  loosely  given.  But  upon 
tliis  point  I  dwell  no  further.  However,  I  must  not  pass 
upon  the  aspect  of  the  case  without  giving  wider  currency  to 
a  few  words  spoken  by  me  to  the  law  students  last  Friday, 
after  leaving  the  Court,  touching  the  relation  of  the  lawyer 
to  crime. 

After  explaining  to  the  students  about  the  privilege  of 
secrecy  between  solicitor  and  client,  I  said :  "  There  are  ex- 
ceptional cases,  when  the  privilege  does  not  attach.  Thus  if 
the  client  applies  for  advice  in  respect  to  matters  intended 
to  guide  or  facilitate  him  in  the  commission  of  a  fraud  or  a 
crime  (the  legal  adviser  being  ignorant  of  the  purpose),  then 
such  communication  is  not  privileged.  The  client  cannot 
claim  to  close  the  lips  of  the  lawyer  from  telling  the  truth. 
He  (the  lawyer)  is  not  to  be  left  in  the  serious  plight  of  one 
suspected  of  being  a  party  to  the  wicked  scheme  without 
being  able  to  exculpate  himself.  In  this  case  the  true  doc- 
trine is  that  there  is  no  privilege  to  protect  the  disclosure  of 
iniquity. 

'*  Again,  where  the  professional  man  becomes  a  party  to  the 
scheme  of  fraud  or  of  criminous  attempt  to  evade  the  law, 
no  protection  attaches  to  what  passes  between  them.  Be- 
cause to  contrive  wickedness  of  this  sort  is  no  part  of  the 
lawyer's  duty. 

'*  There  is,  however,  a  marked  difference  between  these 
eases  and  others  common  in  modem  days  of  business  competi- 
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lion  and  criticism.    A  leading  newspaper  wrote  thus,  a  short 
I  time  ago :  '  Within  the  four  corners  of  the  law  men  may  com- 

!  bine  to  circumvent  the  law,  to  fustrate  the  purposes  of  the 

law,  and  to  make  the  provisions  of  the  law  of  none  effect/ 
"'  The  obvious  remedy  is  to  procure  an  amendment  to  the 
i  law  or  to  enact  a  law  responsive  to  public  opinion,  which,  by 

proper  and  well-worded  provisions,  will  frustrate  all  attempts 
at  circumvention.  The  newspaper  proceeds  thus :  ^  With  the 
aid  of  experts  skilled  in  the  use  of  legal  technicalities,  men 
may  be  enabled  to  do  an  unl-awful  thing  in  a  way  less  danger- 
ous to  themselves,  but  not  less  extortionate  to  the  public  than 
if  done  in  some  other  way.' 

"  Given  such  conditions  what  course  is  the  lawyer  to  take, 
to  speak  or  to  'be  silent  wlien  asked  for  advice  ?  Now,  there 
are  many  occasions  on  which  lawyers  will  be  consulted  as  to 
matters  trenching  on  crime,  in  which  the  greatest  circumspec- 
tion should  be  used,  and  a  distinction  will  be  made  between 
things  which  are  mala  in  se,  misdoings  which  are  recognized 
to  be  crimes  in  all  civilized  communities,  and  things  which 
are  inaJa  prohihila,  declared  to  be  unlawful  by  virtue  of  by- 
law or  penal  statute.  In  all  attempts  to  get  advice  to  facili- 
tate or  to  protect  a  criminal  act  the  lawyer  should  withhold 
professional  assistance  and  give  his  reason  for  so  doing, 
namely,  that  his  duty  is  to  repress  and  not  to  further  the 
commission  of  crime. 

"  Again,  there  are  cases  wherein  questions  of  degree  make 
all  the  difference — things  which  are  per  se  legitimate  but 
in  which  excess  brings  the  actor  within  the  boundary  of  things 
prohibited.  For  instance,  a  newspaper  man  may  wish  to 
criticize  a  book  on  account  of  its  supposed  dangerous  or  im- 
moral tendencies.  This  he  must  do  within  bounds,  or  he  may 
be  guilty  of  a  criminal  act  of  libel.  He  may  rightly  seek  and 
rightly  obtain  advice  as  to  how  far  he  can  legitimately  go. 
So  where  dealers  seek  to  combine  to  control  or  enhance  prices 
or  to  prevent  competition,  it  is  a  question  of  le?^^  or  more  as 
to  how  far  that  can  go  before  the  combination  becomes  con- 
spiracy. They  do  not  wish  to  break  the  law  by  acting  in 
direct  violation  of  its  prohibitions,  but  they  seek  how  to  cir- 
cumvent it  wn'th  a  fair  prospect  of  impunity.  Granted  that 
they  do  not  consult  the  lawyer  as  to  the  honesty  of  what  is 
proposed,  and  but  as  to  its  legality.  He  may  advise  them  as 
to  the  area  of  safety  and  the  area  of  what  is  forbidden,  but 
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if  he  is  a  worthy  member  of  his  profession  he  will  warn  them 
of  the  danger  they  nm,  and  strenuously  dissuade  them  from 
engaging  in  any  undertaking  likely  to  be  morally  reprehen- 
sible, while  it  may  be  legally  permissible. 

"  He  will  enforce  Whateley's  maxim  that  people  may  have 
a  right  to  do  a  thing  which  it  is  not  right  to  do.  This  ethical 
factor  he  should  emphasize  as  a  part  of  his  duty  in  advising 
on  all  aspects  of  doubtful  or  dangerous  questions,  so  that  the 
moral  side  would  have  to  be  taken  into  account.  Whatever 
course  is  taken  by  clients  the  onus  rests  on  them.  He  at 
least  has  delivered  his  soul  and  has  violated  no  rule  of  sound 
professional  ethics.'*  , 

This  is  the  way  in  which  the  students  of  law  arc  in- 
Btmcted,  and  this  is  the  way  in  which  the  members  pf  the 
profession  are  expected  to  conduct  themselves  in  practice. 

I  have  anxiously  considered  as  to  the  best  manner  of  im- 
posing fines  in  the  cases  of  conspiracy  to  restrict  trade  and 
enhance  prices  which  have  been  admitted.  The  following 
considerations  and  principles  have  been  my  guide.  From  the 
material  laid  before  me,  it  has  been  evident  that  the  larger 
firms  and  the  leading  master  plumbers  have  controlled  the 
men  in  smaller  business,  so  that  they  have  been  forced  into 
the  combination  to  endeavour  to  make  a  living,  and,  in  some 
way,  strive  to  better  their  condition. 

Many  of  the  defendants  are  hardly  able  to  make  headway, 
having  large  families  and  little  work. 

Many  have  actually  been  losers  by  being  driven  into  the 
combination. 

These  classes  have  been  as  leniently  dealt  with  as  possible. 

As  to  those  better  off  and  in  a  larger  way  of  business,  I 
have  scaled  or  graded  so  as  to  impose  some  fine  on  those  who 
have  received  dividends  from  the  illegal  prices,  but  heavier 
fines  are  imposed,  though  far  from  the  maximum  of  the  sta- 
tute, on  those  who  have  made  the  largest  gains  from  the  com- 
bination. 

I  have  been  limited  as  to  the  highest  amount  imposed  by 
the  discretion  exercised  by  Mr.  Justice  Clute.  Tt  seems  to 
me  better  not  to  go  beyond  his  highest  figure,  though  T  think 
he  erred  in  the  side  of  leniency. 

Toi«.  m.  o.w.R.  NO.  6—16 
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All  the  statutory  declarations  and  other  papers  submitted 
have  been  anxiously  considered  and  given  eflfect  to  so  far  as 
seemed  possible — having  regard  to  the  vindication  of  the  law. 

In  all  cases  of  fraud  under  sec.  394^  in  all  of  which  resti- 
tution has  been  made  as  appears  before  me^  and  was  stated  in 
open  Court,  1  have  not  inflicted  the  corporal  penalty,  but  have 
suspended  the  sentence  on  the  express  and  emphatic  condition 
that  there  should  be  no  further  or  other  transgression  of  the 
criminal  law  by  the  defendants  thus  inculpated.  The  sen- 
tence thus  suspended  will  never  be  pronounced  unless  the  de- 
fendants bring  it  upon  themselves  by  further  transgressions. 
But  there  nfust  be  no  repetition  of  the  past,  and  I  doubt  not 
that  all  these  men  will  outlive  this  blemish  on  their  records, 
and  will  so  conduct  themselves  in  the  future  as  to  warrant 
the  continuance  of  the  confidence  and  respect  of  their  fellow- 
citizens. 

[Fines  vjaxying  fropi  $200  to  $500  and  aggregating 
$10,000  were  imposed  upon  each  of  38  of  the  defendants, 
and  as  to  the  remaining  defendants  sentence  was  suspended.] 


Cartwright,  Master  February  12th,  1906. 

chambers. 

LUMBERS  V.  DUNDASS. 

Costs — Abandoned  Motion  —  Examination  of  Transferees  of 
Judgment  Debtor. 

The  plaintiff  served  on  two  persons  who  had  admittedly 
received  goods  from  the  judgment  debtor  at  some  time  prior 
to  his  making  an  assignment,  a  notice  of  motion  for  an  order 
under  Rule  903  for  their  examination  as  transferees. 

This  motion  was  abandoned,  and  the  persons  served  moved 
for  costs,  which  plaintiff  had  refused  to  pay. 

George  Wilkie,  for  the  applicants. 

W.  J.  McWhinney,  for  plaintiff. 

The  Master: — ^The  object  of  notice  in  such  a  case  is 
said  in  Blakeley  v.  Blaase,  12  P.  R.  565,  at  p.  667,  to  be  to 
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give  the  party  an  opportunity  of  shewing  why  he  should  not 
be  examined. 

If  on  the  return  of  the  motion  it  was  dismissod,  then 
coistB  could  be  awarded  under  Rule  1130  (1).  The  words  *'  by 
whom  "  in  that  sub-section  have  been  interpreted  and  applied 
in  In  re  Appleton,  [1905]  1  Ch.  749,  in  such  a  way  as  to 
make  it  proper  to  give  costs  unless  there  is  some  good  ground 
for  refusing  to  do  so. 

Here  plaintiff  seems  to  have  been  in  error  in  thinking 
ihaC  any  ground  for  examination  existed.  He  was  not  in  any 
way  milled,  and  the  proceeding  was  a  mere  experiment. 

Had  the  examination  taken  place,  then  there  would  have 
been  an  admission  of  the  right  to  examine,  and  no  costs  would 
be  proper.  ,  But  where  tlie  motion  is  successfully  opposed  or 
abandoned,  then  it  seems  proper  to  give  costs,  unless  there  is 
good  cause  to  the  contrary. 

I  do  not  see  here  any  reason  for  refusing  costs,  and  fix 
them  at  $10. 


Magee,  J.  February  1:3th,  1906. 

WEEKLY   COURT. 

Re  MORRISON. 

WiV — Construction — Monthly  Allowance  to  Widow — Payment 
otif  of  Income  or  Corpus  —  Legacies  —  Postponement — 
"  Balance ''—"  Extra  ''—Abatement— Dower— Election. 

Petition  by  the  Canada  Trust  Company,  administrators 
with  the  will  annexed  of  the  estate  of  James  Morrison,  for 
an  order  determining  certain  questions  arising  npon  the  con- 
struction of  the  will  as  to  the  diBposition  of  the  estate. 

E.  W.  M.  Flock,  London,  for  petitioners  and  widow. 

F.  P.  Betts,  London,  for  the  official  guardian. 

Magee,  J.: — The  testator  left  him  surviving  his  widow 
and  4  children,  the  3  youngest  being  infants  under  21  years 
of  age. 
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The  grandson  James  Allen  Morrison  named  in  the  will 
is  a  son  of  Robert  S.  Morrison^  the  oldest  child,  and  is  said 
to  be  also  an  infant. 

The  estate  is  said  to  have  stood  as  follows  at  testator's 
death,  and  it  is  conceded  that  it  was  in  substantially  the  same 
posjjtion  at  the  date  of  the  will.     The  only  life  insurance  was 
a  policy  for  $1,000,  which  by  its  terms  was  made  payable  to 
the  wife.     The  personal  estate,  exclusive  of  the  household 
furniture  specifically  bequeathed  to  the  wife,  realized  $8,780, 
and  the  real  estate  was  sold  to  the  widow  for  $2,700,  she  to 
be  paid  her  dower  thereout  if  entitled,  making  a  total  of 
$11,480,  from  which  deduct  debts  paid  and  expenses  paid 
or  to  be  paid,  amounting  to  $2,880,  leaving  a  balance  of 
$8,600,  out  of  which,  or  rather  out  of  the  $2,700,  the  widow 
claims  the  value  of  lier  dower,  at  5  per  cent.,  probably  about 
$600,  so  that  the  e^state  would  thereby  be  reduced  to  about 
$8,000.     In  addition  to  the  annuity,  the  testator  gives  lega- 
cies to  the  amount  of  $250,  and  at  either  his  wife's  death  or 
marriage  contemplated  there  would  be  something  left,  for 
he  directs  "  the  balance "  to  be  equally  divided  between  his 
children  and  the  legacies  to  his  son  and  daughter  are  "extra.'' 
This  is  the  position  of  the  estate. 

As  to  the  first  question,  the  provision  in  the  will  is  direct 
that  the  monthly  allowance  is  to  be  paid  to  the  widow ;  it  is 
not  restricted  for  its  source  to  income;  there  is  no  mention  of 
inconu*,  and  not  even  a  direction  to  invest,  and,  as  the  testator 
directs  "  the  balance  "  at  her  marriage  or  death  to  be  divided 
among  the  children,  the  word  chosen  is  at  least  not  incon- 
sistent with  the  idea  that  he  contemplated  a  possible  reduc- 
tion of  capital.     As  put  by  Turner,  L.J.,  in  Crolev  v.  Wild, 
3  D.  M.  &  G.  993,  "  the  parties  are  placed  by  the  will  in  the 
position  of  annuitant  and  residuary  legatee,  and  not  m  that 
f>f  tenant  for  life  and  reversioner,"  and,  as  said  by  Knight 
Bruce,  L.J.,  in  that  case,  ''  if  the  will  ended  with  the  gift  of 
annuity,  there  would  have  been  no  question  but  that,  how- 
ever great  or  small  the  income  of  the  estate  might  be.  the 
annuity  must  have  been  paid  in  full  to  the  last  farthing  of 
the  property.     If  so,  does  the  subsequent  language  shew  a 
clear  intimaiion  to  the  contrary?"     Here  the  gift  of  "the 
balance"  conveys  no  such  intimation.     I  may  refer  to  May 
V.  Beimett,  1  Russ.  <^70.  adopted  in  Carmiohael  v.  Gee,  5 
App.  Cas.  588 :  Wroiighton  v.  Colqnhoun,  1  DeG.  &  Sm.  36 : 
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and  Wright  v.  Callender,  2  D.  M.  &  G.  (552;  and  in  our  own 
Courts  Alnn)n  v.  Lewin,  5  S.  C.  R.  514;  zVnderson  v.  Dougall, 
15  Gr.  i05;  Jones  v.  Jones,  27  Gr.  317;  Wilson  v.  Dalton, 
22  Gr.  160;  and  Re  McKenzie,  4  0.  L.  R.  707,  1  0.  W' .  R.  739. 

It  will  be  convenient  to  deal  with  the  third  question.  The 
testator  has  apparently  assumed  that  his  estate  would  yield 
a  surplus  to  be  divided  among  his  children;  a  direction  to 
pay  the  then  small  legacies  at  once  would  not  be  inconsistent 
or  unlikely.  In  his  mind,  so  far  as  we  can  judge,  there  wouli 
be  a  reason  for  postponing  their  payment  till  the  annuity 
would  cease.  He  does  not  direct  the  whole  fund  or  any  to 
be  invested  tiU  the  wife's  death  or  marriage.  Whatever  vir- 
tue might  be  in  the  words  ''  in  the  first  place/'  as  to  which 
see  Lindsay  y.  Waldbrook,  24  A.  R.  604,  is  expended  in  the 
diri^ction  to  pay  debts  and  expenses.  Xo  distinction  is  madi 
I!.-  to  the  sources  of  the  annuity  and  legacies.  The  direction 
for  division  of  "  the  balance  '^  at  the  wife's  death  or  marriag*^ 
goes  to  shew  that  all  then  remaining  is  to  be  divided,  and  if 
there  is  to  be  any  reduction  of  the  estate  it  must  take  place 
at  an  earlier  period.  I  do  not  consider  the  word  "extra'' 
implies  that  the  legacies  to  the  son  and  daughter  are  to  be 
increased  payments  at  the  final  division.  If  there  were  only 
the  bequest  to  the  daughter,  the  word  might  more  fairly  be 
argued  to  have  that  meaning.  But  the  same  word  is  found 
in  relation  to  the  son's  legacy  as  for  paying  his  expenses  at 
a  college,  which  would  be  inconsistent  with  postponement 
till  hii?  mother's  death.  The  word  should  have  the  same 
meaning  in  both  places,  and  only  expresses  that  the  sum  is 
not  to  be  in  reduction  of  their  final  shares.  These  two  lega- 
cies are  by  their  juxtaposition  evidently  on  the  same  footing 
as  the  grandson's,  against  the  non-postponement  of  which 
nothing  could  be  said  were  it  not  in  company  with  them. 

There  is,  however,  the  question  of  the  possible  abatement 
of  these  3  legacies  if  the  estate  prove  insufficient  for  both 
the  allowance  to  the  widow  and  them. 

If  that  allowance  is  in  lieu  of  dower,  it  would  not  be  sub- 
ject to  abatement,  as  the  widow  would  be  deemed  a  legatee 
for  \alue,  and  in  that  case  the  3  legacies  would  have  to  bear 
the  brunt  of  the  deficiency:  Re  Greenwood,  [1892]  2  Ch. 
295,  and  cases  there  referred  to;  and  Becker  v.  Hammond, 
12  Gr.  485,  at  p.  490.  If  the  widow  is  entitled  also  to  dower, 
then  the  annuity  and  the  legacies  must  abate  proportionally: 
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Wrougliton  v.  rolquhouii,  1  DeG.  &  Sm.  36,  357;  Long  v. 
Hughes,  ib.  364 ;  and  Carr  v.  Ingleby,  ib.  362,  as  to  which  see 
Be  Sinchiir,  [1897]   1  Ch.  921. 

A&  to  the  second  que.stion.  In  order  to  ascertain  the 
testator's  intention;  let  us  put  ourselves  in  his  position,  and 
it  is  immaterial  whether  we  do  so  as  at  the  date  of  his 
decease  or  (as  was  thought  proper  in  Lapp  v.  Lapp,  19  Qr. 
608),  at  the  date  of  his  will,  as  it  is  considered  that  the 
estate  was  practically  in  the  same  condition  on  both  dates. 
After  paying  debts  and  expenses,  there  would  be  left  a  fund 
of  $8,600.  The  testator  wishes  to  provide  $250  for  l^aciee 
and  also  to  provide  an  annuity  of  $600  for  his  wife  for  the 
support  of  herself  and  their  children.  The  wife's  age  was 
stated  on  this  application  to  be  43  years.  The  present  value, 
calculated  at  5  per  cent,  per  annum,  of  an  annuity  of  $600 
for  a  person  of  43  years,  would  according  to  the  H.  M. 
(healthy  males)  tables  of  mortality,  which  the  legislature 
has  recognized  in  some  instances  as  a  basis  of  calculation,  be 
$7,887.  If  calculated  at  4  per  cent.,  the  value  would  be 
$8,843.04.  According  to  the  healthy  females'  tables,  the 
value  would  be  greater.  The  payments  being  made  monthly 
would  increase  the  value,  as  would  also  the  fact  of  the  wife 
being  then  younger,  and  it  is  well  known  that  institutions 
selling  annuities  add  a  considerable  sum  to  the  net  value  in 
the  tables.  The  lowest  amount  that  the  testator  would  re- 
quire for  the  annuity  would  thus  be  $7,887,  which  would  in 
all  probability  be  much  too  little.  To  this  add  the  $260, 
making  $8,137,  and  there  would  only  be  left  at  the  widow*s 
death,  if  she  remained  unmarried,  $463  for  division  among 
the  children.  At  the  saime  age,  43  years,  the  value  of  the 
dower  based  on  the  purchase  money  of  $2,700,  and  calculated 
at  5  per  cent.,  would,  according  to  the  same  H.  M.  tables,  be 
$r01.52.  Manifestly  the  fund  provided  by  the  testato-- 
would  be  insuflBcient  to  pay  the  widow  that  sum.  Take  this 
in  connection  with  the  direction  to  sell  his  real  estate,  the 
annuity  given  the  wife,  and  the  bequest  of  household  furni- 
ture, the  confirmation  to  her  of  the  life  insurance — which  he 
could  have  changed — and  the  balance  expected  for  his  chil- 
dren, and  one  can  have  little  doubt  that  it  wavS  not  in  his  mind 
that  she  would  have  a  claim  upon  the  land  for  dower,  and 
that  it  is  a  proper  inference  that  he  intended,  if  not  that  she 
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should  not  have  dower,  at  least  to  make  such  disposition  as 
would  be  inconsistent  with  it. 

On  the  authority  of  Becker  v.  Hammond,  12  6r.  485, 
Lapp  V.  Lapp,  16  Gr.  169,  19  Gr.  608,  Murphy  v.  Murphy, 
25  Gr.  81,  and  Elliott  v.  Morris,  27  0.  E.  485,  it  must,  I 
think,  be  held  that  the  widow  must  elect.  The  only  question 
might  be  whether  the  same  inference  should  be  drawn  if  . 
the  fund  is  already  insufficient  for  the  other  requirements 
without  the  dower,  as  arises  when  it  is  the  dower  which 
creates  the  insufficiency,  but  I  think  the  further  depletion 
of  an  insufficient  fund  must  be  considered  as  also  contrary 
to  the  testator's  intention,  if  not  equally  so  with  a  creation  of 
a  deficiency.  Apart  from  the  insufficiency  of  the  fund,  1 
do  not  think  the  other  provisions  of  the  will  debar  the  daim 
of  the  widow.  That  insufficiency  should  be  established  by 
proper  evidence  of  the  value  of  the  annuity  and  the  age  of  the 
wife.  It  was  also  understood  that  evidence  would  be  put  in 
of  the  arrangement  made  on  the  sale  of  the  land  that  the 
widow,  if  entitled  to  dower,  would  be  allowed  the  amount. 

The  first  question  is,  whether  the  widow  is  entitled  to  be 
paid  at  once  the  value  of  her  dower  out  of  the  proceeds  of  the 
real  estate  in  addition  to  the  provision  in  the  will  for  the  pay- 
ment of  a  monthly  allowance. 

I  answer  the  1st  question :  Yes,  subject  to  abatement  with 
the  3  pecuniary  l^acies  if  the  fimd  be  insufficient,  and  if 
she  be  entitled  to  dower  also. 

The  2nd  question  I  answer:  If  it  be  shewn  that  the  cash 
value  of  the  annuity  with  the  $250  legacies  and  the  value  of 
the  dower  would  exceed  the  amount  of  the  estate  after  pay- 
ment of  debts  and  expenses,  the  widow  is  not  entitled  to 
claim  dower  in  addition  to  the  monthly  payments  provided 
by  the  will — otherwise  she  is  so  entitled. 

To  the  3rd  question:  The  payment  of  the  3  legacies 
named  is  not  to  be  postponed  till  the  death  or  marriage  of 
the  widow,  but  ie  to  be  made  in  due  course  of  administra- 
tion as  of  legacies  not  so  postponed. 

Costs  of  all  parties  out  of  the  estate. 
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Mabbe,  J.  February  12th,  19U6. 

TRIAL. 

LINDEN  V.  TBUSSED  CONCRETE  STEEL  CO. 

Ma^iter  and  iServani — Injury  io  iServant  —  Company — Ab- 
sence of  Personal  Negligence — Proper  Appliances— Com- 
petent Foreman — DirmagcR  —  Workmen  s  Compensation 
Act, 

Action  for  damagt'S  for  injuriets  to  plaintitT  by  the  alleged 
negligence  of  defendants  while  in   their  service. 

The  action  was  tried  before  ^^Labee,  J.,  and  a  jury,  at 
Toronto.  The  jury  found  the  facts  in  favour  of  plaintiff 
with  $2,500  damages. 

G.  F.  Shepley,  K.C.,  and  W.  Cook,  for  plaintiff. 

J.  M.  Godfrey  and  T.  N.  Phelan,  for  defendants. 

Mabee,  J. : — I  remain  of  the  opinion  expressed  at  the 
trial  that  the  liability  of  defendants  is,  upon  the  findings  of 
the  jur}',  under  the  Workmen's  Compensation  Act,  and  not  at 
common  law. 

1  do  not  think  the  case  of  Grant  v.  Acadia  Coal  Co.,  Z2 
S.  ('.  R.  427,  is  an  authority  for  common  law  liability  upon 
i\w  facts  of  this  case.  Here  defendantt*,  a  foreign  corpor- 
ation registered  in  Ontario,  had  delegated  to  their  foreman 
the  superintendence  of  the  construction  of  the  frame  for  the 
hoist,  and  the  negligence  of  the  foreman  was  the  cause  of  the 
accident.  I  think  plaintiff  would  have  been  without  redress 
but  for  the  Workmen's  Act,  as  there  was  no  evidence  of  any 
personal  negligence  of  the  directors  or  officers  of  defendant 
corporation,  and  anything  tliat  may  have  been  improper  in 
the  system  that  the  foreman  adopted  for  the  con.^t ruction  of 
the  frame  cannot  be  regarded  as  the  negligence  of  the  cor- 
poration. The  material  for  the  construction  of  the  work 
was  of  ])roper  kind  and  sufficient  in  quantity,  and  the  fore- 
man was  a  competent  man  to  place  in  charge.  And  so  I  feel 
myself  prevented  from  directing  judgment  for  the  t$2,500 
assessed  by  the  jury  as  common  law  damages. 

Judgment  for  plaintiff  for  $1,500  damages  and  costs  of 
action. 
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FEBRUiiRY  12th,  1906. 
DIVISIONAL  COURT. 

CAMPBELL  V.  CROIL. 

ippeaJ — Master's  Report — Extension  of  Time — Delay — Ex- 
planation— Grounds  of  Appeal. 

Appeal  by  defendant  Croil  from  order  of  Meredith,  C.J., 
ante  157,  aflGLrming  order  of  Master  in  Chambers,  ante  86, 
dismissing  appellants  motion  for  leave  to  appeal  and  to  ex- 
tend the  time  for  appealing  from  a  Master^s  report  of  19th 
June,  1905,  which  was  confirmed  by  consent  on  27th  .Time. 

6.  A.  Stiles,  Cornwall,  for  defendant  Croil. 

E.  C.  Cattanach,  for  defendant  McCtdlough. 

W.  E.  Middleton,  for  plaintiff. 

The  Court  (Boyd,  C,  Street,  J.,  Mabee,  J.),  dismissed 
the  appeal  with  costs. 


Cartwright.  Master.  February  13th,  1906. 

chambers. 

BARWICK  V.  RADFORD. 

Dvscorery — Production  of  Documents — Motion  for  Ftiriher 
Affidavif — Practice — Examination — Costs, 

Motion  by  plaintiff  for  further  affidavit  on  production  by 
defendant  Radford. 

W>.  N".  Ferguson,  for  plaintiff. 

J.  B.  Roaf,  for  defendant  Radford. 

The  Master: — The  facts  appear  sufficiently  in  the  re- 
port of  the  case  in  6  0.  W.  R.  583.  There  is  sufficient  groimd 
for  making  the  order :  see  Compagnie  Financi^re  v.  Penivian 
Gnano  Co.,  11  Q.  B.  D.  63. 

The  existence  of  an  agreement  in  writing  made  in  April, 
1904,  between  the  Tavlors,  Birnie,  and  Radford,  is  rlistinctlv 
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shewn^  and  appears  to  have  been  witnessed  by  defendant's 
solicitor.  There  are  also  other  docunuentB  sufficiently  indi- 
cated in  the  notice  of  motion  and  on  the  argument  which 
should  be  accounted  for  in  the  affidavit.  They  must  also 
be  produced  unless  they  can  be  protected  either  under 
Bewicke  v.  Graham,  7  Q.  B.  D.  400,  and  Budden  v.  Wilkin- 
son, [1893]  2  Q.  B.  432;  or  under  Southwark  and  Vaux- 
hall  Water  Co.  v.  Quick,  3  Q.  B.  D.  316. 

As  one  of  the  defences  is  that  Badf ord  was  acting  only  as 
agent  or  in  such  a  way  that  he  never  acquired  any  exigible  in- 
terest in  the  land,  everything  bearing  on  this  point  is  mater- 
ial, and  plaintiff  is  entitled  to  have  full  discovery  on  every- 
thmg  which  may  (not  which  must)  assist  his  case  or  destrov 
that  of  his  opponent. 

To  accomplish  this  result,,  parties  should  always  receive 
all  the  assistance  which  can  be  given  under  the  Rules  of  pro- 
cedure as  to  discovery.  Assuming  that  the  further  affidavit 
will  contain  some  new  documents,  then  plaintiff  will  be  en- 
titled to  have  further  examination  for  discovery.  This  seems 
a  reasonable  inference  from  the  decision  in  Standard  Trad- 
ing Co.  V.  Seybold,  7  0.  L.  E.  39,  3  0.  W.  R.  40.  Such  ex- 
amination should  be  limited  as  directed  in  that  case. 

An  examination  for  discovery  should  not  be  taken  before 
production  has  been  m^ide.  'I'he  inconvenience  resulting 
therefrom  is  shewn  in  the  present  case.  Here  it  is  explained 
by  the  order  to  go  to  trial  on  IHtli  December  last,  which  made 
it  desirable  to  examine  the  defendant  as  soon  as  possible. 

The  costs  of  this  motion  may  therefore  in  this  case  be 
to  plaintiff  in  the  cause. 


February  14th,  1906. 
divisional  court. 
TFBXER  V.  ETTSTTS. 


Way — Non-repair  of  Uighwny — Injury  to  Person  Driving — 
Municipal  Corporation — Real  Cause  of  Injury — Reason- 
nhJe  State  of  Repair  of  Country  Road. 

Appeal  by  plaintiff  from  judgment  of  Teetzel,  J.,  at 
the  trial,  dismissing  the  action  as  against  defendants  the 
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luimieipal  corporation  of  Dunwich.  The  action  was  brought 
to  recover  damages  for  injuries  received  by  plaintiff  owing, 
as  he  alleged,  to  the  non-repair  of  n  liigliway  in  the  township 
upon  w^hich  he  was  lawfully  driving  when  injured. 

VV.  H.  Barnum,  Dutton,  for  plaintiff. 

C-  St.  Clair  Leitch,  Dutton,  for  defendants  the  corpor- 
ation of  Dunwich. 

The  judgment  of  the  Court  (Boyd,  C.,.  Street,  J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C: — I  think  plaintiff's  whole  cause  of  action  for 
injuries  arose  at  the  time  when  the  rush  of  the  pig  between 
his  horse's  feet  frightened  that  animal  so  that  he  began  to 
kick  and  th^n  by  his  kick  injured  plaintiff's  leg.  To  pro- 
tect himself  plaintiff  swung  the  horse's  head  round  (accord- 
ing to  his  evidence  at  the  trial),  and  the  horse  rearing  eamt* 
down  in  the  swamp  at  the  side  of  the  travelled  road,  and 
thereby  pulled  or  jerked  plaintiff  out  of  his  rig.  At  the 
trial  he  said  his  knee  was  then  hurt  by  the  fall,  but  I  think 
the  main  hurt  to  the  leg  was  attributable  to  the  horse's  feet, 
while  it  was  on  the  highway,  whereby  the  bone  was  splintered 
and»for  which  plaintiff  was  treated  by  the  doctor.  The  let- 
ter of  notice  gives  a  different  version  of  the  occurrence  (writ- 
ten  on  6th  October,  a  month  after)  by  saying  the  hors^ 
jumped  into  the  ditch,  upsetting  the  rig,  throwing  out  the 
driver,  the  plaintiff,  and  injuring  his  leg.  That  version 
is  negatived  by  the  evidence  at  the  trial,  where  he  says  the 
rig  was  not  upset,  and  that  the  bone  was  splintered  by  the 
kick.  In  the,  statement  of  claim  he  puts  it  thus,  that  the 
pig  ran  tinder  the  horse^s  feet,  causing  the  horse  to  jump 
Sideways  into  the  daep  ditch,  in  consequence  of  which  plain- 
tiff was  throTi'?!  out  and  suffered  from  injuries  to  tlio  log.  1  f 
the  whole  injury  was  on  the  highway  and  from  the  feet  or 
the  horse,  there  is  no  right  to  recover  against  the  corporation 

But  assume  that  part  of  the  injury  was  to  the  knee  by 
the  horse  jerking  the  man  out  so  that  he  went  over  the  liorse'< 
head  into  the  swamp,  there  would  be  no  right  to  re- 
cover unless  plaintiff  proves  that  there  was  negligence  on  the 
part  of  defendants  the  corporation  in  suffering  the  highway 
to  be  out  of  repair,  and  that  this  defect  was  the  cause  of  his 
being  so  injured.  Non  constat  that,  had  the  horse  swerved 
or  been  pulled  to  the  north  instead  of  the  south  side  of  the 
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road,  tlie  .-ame  uutoward  result  of  plaintilf  being  jerked  out 
might  not  have  happened.     For  the  traces  had  become  uu 
hitched  and  both  siiafte  had  been  broken  before  plaintitl^ 
hanging  on  to  the  reins,  was  pulled  out  of  the  rig. 

On  the  other  matter  of  proof,  the  trial  Judg^  has  passed 
upon  all  the  evidence  with  a  finding  that  the  road  was  not 
out  of  repair.     This  is  really  a  question  of  fact.    .    .    .    The 
local  situation  of  the  road  w&s  such  through  the  swale  that 
it  waH  hiid  out  originally  as  a  corduroy  road  some  13  feet 
wide,  and  that  was  in  course  of  time  covered  over  with  earth 
or  sand,  leaving  about  IG  feet  which  might  be  used  by  vehicles. 
.     .     .     This  tracked  part  was  in  good  condition,  and  thif? 
method  of  construction  is  proper  and  usual.     Alongside  the 
travelled  part  and  to  the  soutli  fence  on  the  road,  allowance 
was  a  wot.  nvarsliy  ])la('0.  which  was  always  .overgrown  with 
sx^amp  willows  and  other  bushes;  in    summer    with  leaves 
about  4  feet  above  the  level  of  the  road,  and  with  branches 
coining  to  within  1^  or  2  feet  of  the  wheel  tracks.    At  the 
point  where  plaintiff  says  his  liorse  went  in,  the  depth  slopp- 
ing oflf  about  1  to  1  from  the  travelled  road,  was  varying  from 
2^  feet  to  22   inches  according  to  the  different  witnesses. 
This  would  be  the  deepest  ])lace.  and  it  was  just  the  natural 
surface  of  the  depression  with  no  excavation  or  hole  made. 
.     .     .     The  appeal  was  argued  as  if  this  was  a  concealed 
danger,  the  bushes  covering  up  the  swale  below,  and  cases  were 
cited  in  which  an  invitation  was  given,  express  or  implied, 
to  go  into  the  dangerous  place.     Those  do  not  seem  to  be  ap- 
plicable in  the  circumstances  of  this  case.    There  was  no  in- 
vitation to  go  into  the  bushes,  indeed  they  would  be  to  any 
one  an  indication  of  wet  ground  being  below.    And  to  plain- 
tiff, who  had  travelled  the  road  for  12  years,  passing  the  place 
scores  of  times  and  at  all  .seasons,  knowledge  must  be  attri- 
buted that  it  was  a  place  not  yet  reclaimed  for  travel.     The 
Judge  has  found  that  the  road,  as  laid  out  and  maintained, 
was   reasonably  sufficient   for   all  the  requirements   of  the 
locality — it  was  but  little  travelled  upon — there  being  more 
important  and  better  maintained  gravel  roads  to  the  north 
and  south  of  this  one.     No  mishap  had  occurred  on  this  road 
during  a  period  of  20  years  since  it  lias  been  used,  and  in 
the  opinion  of  many  witnesses  it  compares  favourably  with 
other  roads  of  like  character  in  like  localities.     Applying  the 
])rinciple6  of  decision  as  to  the  repair  of  roads  laid  down  in 
the  authorities  such  as  OToimor  v.  Township  of  Ottonabee, 
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36  U.  C.  R.  73,  and  Lucas  v.  Township  of  ^ioore,  3  A.  R. 
ouv;,  ouo,  ilie  ,iudge  luight  wen  eonciuae^tnat  tiie  road  was 
in  a  state  of  repair  reasonably  safe  and  sufficient  for  the  local 
requirements  of  the  neighbourhood. 

The  judgment  Siiould,    in  every    at^pect  of  the  ca^e,  be 
affirmed  with  costs. 


February  Ioth,  1906. 

DIVISIONAL  COURT. 

CHAEEST  AND  BRUNET  v.  CHEW. 

Contract — Getting  out  Logs — Permission  to  Use  Roads — Fail- 
ure to  Furnish  Good  Road  —  Oral  Representations  —  Evi- 
dence of — A  dmissib  ility — Conflict. 

Appeal  by  defendants  from  judgment  of  Falconbridoe, 
(\J.,  in  favour  of  plaintiffs  in  an  action  for  damages  for 
breach  of  a  contract.  Plaintiffs  and  defendants  on  14th  Sep- 
tember, 1903,  entered  into  a  contract  whereby  pltiintiffs  were 
to  get  out  a  large  quantity  of  logs  for  defendants,  delivering 
them  at  Vermillion  River.  This  contract  contained  the  fol- 
lowing clause:  "Also  that  our  (defendants')  roads  may  be 
used  by  j»aid  contractors  (plaintiffs),  providing  they  use  the 
same  width  of  sleighs."  The  road  referred  to  in  this  clause 
was  about  3^  miles  in  length,  and  the  condition  of  the  road 
and  the  ri«rht  to  use  it  were  inij^ortant  factors  in  the  price 
[ilaintiffs  were  doing  the  work  for.  Before  tlio  contract  was 
made,  defendants^  agent  (as  stated  by  plaintiffs)  pointe<l 
out  to  plaintiffs  where  this  road  would  be  located,  and  re- 
presented that  it  would  be  a  first  class  iced  road.  The  trial 
Judge  admitted  this  evidence  subject  to  objection,  found 
defendants  had  not  furnished  a  road  of  that  kind,  and  di- 
rected a  reference  to  assess  the  damages  plaintiffs  had  sus- 
rained  by  rea-^on  of  not  being  able  to  get  the  timber  out. 

The  main  question  upon  the  appeal  was  whether  plain- 
tiffs could  ffive  evidence  of  the  oral  statements  as  to  the 
character  of  defendants'  roads  which  ]ilaintiffs  were  obtain- 
ing permission  to  use. 

Tl  0  appeal  was  heard  by  Boyd.  C.  Strftit.  J..  ^[ Ani-i: .  J. 
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h\   ]£,  R*jii^ji<.  K.C.,  and  F.  Grant,  Midland,  for  de- 

i.  LL.  Clary,  Sudbury,  for  plaintiffs. 

HovD.  C: — Plaintiff  Charest  said  that  defendants'  «igent, 
Ar,::;ue,  took  him  and  his  partner  to  look  over  the  timber,  and 
A.  u:ue  shewed  him  where  the  main  road  was  going  to  be, 
**  along  the  creek  all  the  way  down,'^  and  Argue  said :  ^"  1  am 
,:j:oiiig  to  have  a  lirst  class  road,  iced  road  and  back  road.'' 
That  is  a  road  where  the  teams  might  come  back  when  empty. 

No  bargain  was  made  that  day.  Charest  and  his  partner, 
.ill'  co-plaintiff  Brunet,  went  to  look  at  the  piece  of  timber 
land,  and  on  the  way  home  met  Mr.  Argue,  and  a  bargain 
was  made  at  $7.15  a  thousand.  Plaintiff  Charest  says,  figur- 
iuiT  on  iTc^ting  the  road  he  took  the  contract.  The  road  in 
question  is  about  3  or  3^  miles  in  length.  Charesf  s  com- 
plaint is  that  on  the  road  as  made  by  Argue  there  was  too 
much  snow  and  not  enough  of  ice. 

Brunet,  the  partner  and  co-plaintiff,  speaks  of  what  occur- 
riMi  .on  the  first  occasion  thus:  Argue  explained  about  the 
main  road,  where  it  was  going  to  be,  and  he  said  *^it  can- 
not help  but  make  a  first  class  road."  This  was  before  the 
bargain.  When  the  contract  was  being  read  over  and  signed, 
Brunet  says  in  reference  to  the  use  of  the  companv-^s  road  in 
the  writing,  that  was  the  main  road,  and  that  Argue  said  it 
was  going  to  be  a  first  class  road.  He  is  asked,  "  What  do 
vou  mean  by  a  first  cla.ss  road?''  And  he  answers,  "It  was 
trt  he  a  rcnul  with  lots  of  water  on  it,  so  that  we  would  be  able 
to  draw  big  loads  of  logs  over.''  His  complaint  is  that  there 
was  not  enough  water  put  on  it  to  make  a  good  road,  i.e.,  by 
fi-eezing. 

Tn  cross-examination  he  says  the  contract  was  read,  and 
he  understood  it  when  he  signed  it,  and  that  he  did  not  like 
!(>  make  any  kick  against  it  at  the  time. 

He  says,  later  on :  "  The  time  we  were  at  the  tote  road, 
Mr.  Argue  pro(inised  a  first  cla^  road,  and  he  said  it  would 
be  early  to  get  a  back  road;  we  will  give  you  a  back  road.* 

Against  this  evidence  as  to  what  took  place  at  and  before 
the  bargain.  Argue,  the  defendants'  agent,  says:  "I  took 
tl)em  down  to  our  tote  road,  where  we  were  going  to  make 
our  main  road,  and  shewed  them  the  most  level  place  for  it, 
and  they  said,  '  if  vou  are  going  to  make  a  road,  the  lumber- 
men srenerallv  make  a  better  road  than  we  do.  and  if  it  i^J 
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good  enough  for  you  it  is  good  enorugh  for  us.'  ^'  He  said  • 
*'  I  did  not  agree  to  build  any  kind  of  a  road  for  them,  or 
any  other  jobber;  we  never  do  so,  but  in  this  case  I  was  satis- 
tied  for  all  the  jobbers  to  use  this  road.''  The  road  in  ques- 
tion was  one  which  ran  further  into  the  bush,  to  timber  owned 
by  defendants,  beyond  the  place  where  plaintiffs  were  to  work, 
and  this  road  went  past  the  place  to  be  worked  by  plaintiffs, 
and  down  to  the  place  of  output,  then  Vermillion  River. 
He  also  denies  promising  them  a  back  road,  and  on  this 
licad  of  claim  the  Chief  Justice  has  found  in  favour  of  de- 
fendants. Argue  said  he  had  his  clerk  make  out  the  written 
contract,  and  it  was  haiided  to  Charest  to  read,  who  read  it 
and  said  he  was  satisfied  with  it.  Argue  continues :  "  I  told 
theni,  il  there  was  anything  wrong  about  it  not  to  sign  it 
till  they  could  go  and  look  this  road  over,  and  they  just  made 
the  remark  that  if  the  road  was  good  enough  for  us  it  would 
he  good  enough  for  them.  They  asked  if  we  put  water  on 
the  road^  and  I  told  them  we  certainly  did.  In  cross-examina- 
ation  he  says:  'I  never  made  any  particular  promise  to 
Bninet  at  all  about  what  kind  of  road  ...  I  expected 
to  make  as  good  a  road  as  we  possibly  could  make.  .  .  . 
I  told  him  there  would  be  a  good  road  there,  and  every  one 
was  welcome  to  draw  over  this  road  with  the  conditions  (i.e., 
as  to  the  width  of  sleighs) .  I  told  him  I  was  going  to  make 
as  good  a  road  as  we  could  possibly  make — for  our  benefit, 
not  for  him/*  He  explains  how  they  made  the  road,  and  put 
the  tanks  on  every  night,  and  continued  making  the  road  all 
right,  and  that  they  had  as  good  a  road  as  they  could  build 
that  winter  under  the  circumstances.  "  I  do  not  say  it  was  a 
first  class  ice  road,  but  as  good  a  road  as  we  could  make  xmder 
the  circumstances  of  that  winter.*'  "  I  did  not  promise  any 
of  them  an  ice  road.  They  asked  me  if  we  made  an  ice  road 
and  I  told  them  we  did."  "I  do  not  know  what  their  ex- 
pectation was."  A  witness  of  much  experience  in  the  wood-^ 
calls  this  road  "  a  good  ice  road  "  as  made  in  that  country 
Another  witness  calls  it  a  fair  average  road,  and  says  that  it 
was  a  difficult  winter  for  road  making  and  maintaining. 

I  should  hesitate  upon  this  evidence  to  find  it  proved  that 
it  was  promised  as  a  condition  of  the  contract  that  defend- 
snts  would  construct  a  first  class  iced  road  for  the  benefit 
of  plaintiffs.  There  is  no  cleaj*  preponderance  of  evidence 
such  as  is  required  if  you  are  going  to  add  an  oral  term  to 
a  written  contract,  and  the  probabilities  were  ail  in  favour 
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of  the  way  it  is  put  by  Mr.  Argue  as  against  the  luird  and 
la«t  promise  to  make  a  first  class  road  spoken  of  by  plain- 
tiffs. Defendants  required  to  have  access  to  their  logs  lying 
farther  back,  and  it  would  be  to  their  interest  to  conBtruct 
as  good  a  road  as  was  reafionably  possible^  to  do  their  own 
hauling,  and  they  were  willing  it  should  be  used  by  the 
job)K?rs.  This  is  all  that  is  meant  in  the  written  contract  in 
saying  '*  also  that  our  roads  may  be  used/'  That  would  im- 
port that  there  should  be  roads  reasonably  fit  for  use,  and 
it  is  distinctly  to  add  to  this  term  of  the  contract,  if  by  oral 
evidence  we  enhance  the .  obligation  or  permission  so  that 
"  first  class  roads  "  must  be  constructed. 

Apart  from  the  difficulty  of  sufficient  evidence,  I 
think  an  insuperable  difficulty  is  raised  by  the  law 
based  on  many  well-established  authorities  binding  upon 
this  Court.  The  leading  case  in  our  Courts  is  per- 
haps Mason  v.  Scott,  22  6r.  592.  To  give  effect  to  this 
disputed  testimony  would,  to  use  the  words  of  Moss,  J.A.,  be 
to  "alter,  vary,  or  contradict  a  written  instrument  which 
has  been  made  the  appropriate  memorial  of  the  whole  agree- 
ment between  the  paridee:**  p.  626.  The  appeal  should  he 
allowed  and  the  action  and  counterclaim  dismissed ;  but  it  is 
not  a  case  for  costs. 

Mabee,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
sion. 

,  Street,  J.,  agreed  in  the  result. 


Magee,  J.  February  16th^  1906. 

TRIAL. 

DING^fAX  V.  JARVIS. 

Vendor  and  Purchaser  —  Contract  for  Option  to  Purchase 
Land  —  Registration  —  Failure  to  Exercise  Option  — 
Refusal  to  Execute  Release — Action — Costs. 

Action  by  vendor  for  a  declaration  that  a  contract  for  the 
sale  of  land  to  defendant  was  at  an  end  by  reason  of  defend- 
niit's  default,  etc. 
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Magee,  J. : — ^The  agreement  of  13th  May,  1903,  was  un- 
der seal,  and  purports  to  be  made  between  plaintiff  and  de- 
fendant, but  to  be  executed  only  by  plaintiff.  After  rev^iting 
that  plaintiff  had,  in  consideration  of  $200  paid  by  defend- 
ant, agreed  to  sell  and  convey  the  land  in  question  and  some 
personal  property  to  defendant,  upon  the  terms  and  condi- 
tions thereinafter  contained,  plaintiff,  in  pursuance  of  that 
agreement  and  in  consideration  of  the  $200,  covenanted  with 
defendant  that  she  would  convey  the  property  to  him  on  pay- 
ment to  her  of  $6,800,  less  the  amount  of  an  existing  mort- 
gage, at  any  time  between  the  date  of  the  agreement  and  1st 
January,  1904.  It  proceeds:  "The  purchaser  shall  pay  off 
the  said  mortgage  according  to  the  terms  thereof  and  save 
the  vendor  harmless  therefrom ;''  and  a  provision  is  inserted 
for  defendant  getting  possession  before  1st  January,  1904,  on 
paying  $1,000  before  15th  June,  1903. 

It  is  said  upon  both  sides  that  this  was  intended  to  be 
and  was  a  mere  agreement  for  an  option  to  purchase.  Noth- 
ing more  than  the  $200  was  paid  by  defendant.  He  regis- 
tered the  agreement  in  the  registry  office  on  the  day  after  its 
date.  Plaintiff  contends  that  it  forms  a  cloud  upon  her  title 
which  she  desires  to  have  removed. 

Before  action,  application  was  made  to  defendant  to  exe- 
cute a  release,  and  about  10th  June,  1905,  a  quit  claim  deed 
was  tendered  to  him  for  execution.  He  refused,  alleging  that 
he  had  not  exercised  his  option,  and,  as  he  had  forfeited  the 
$200,  he  had  nothing  more  to  do  with  the  property,  and  was 
not  bound  to  execute  a  release. 

This  action  was  begun  immediately  afterwards.  After 
the  service  of  the  writ  of  summons  and  before  statement  of 
claim,  defendant  announced  his  willingness  to  sign  the  quit 
claim,  but  not  to  be  liable  for  any  costs.  Plaintiff  refused  to 
accept  it  on  those  terms,  but  offered  to  leave  the  question  of 
costs  to  the  local  Judge  or  to  the  Master  in  Chambers.  This 
defendant  would  not  accede  to,  and  the  pleadings  followed, 
and  the  parties  came  down  to  trial,  nothing  being  in  question 
but  the  costs. 

The  statement  of  claim  asks  that  it  may  be  declared  that 
defendant  has  no  right  to  or  interest  in  the  lands  under  the- 
agreement,  and  that  the  same  may  be  declared  a  cloud  upon 
her  title,  and  that  defendant  may  be  ordered  to  execute  sucn- 
document  as  may  be  proper  to  clear  her  title. 

The  statement  of  defence  says  that  the  time  for  payment 
of  purchase  money  and  performance  of  the  agreement  expired. 
voii.  vn.  o.w.B.  NO.  6—17 
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on  Ist  January,  1904,  and  since  that  date  defendant  had  no 
title  or  interest  in  the  lands,  and  it  admits  all  the  allegations 
in  the  statement  of  claim  except  the  5th  paragraph,  which 
alleges  tender  and  refusal  to  execute  a  release  of  any  right 
defendant  might  have  imder  the  agreement. 

PlaintiflE  joined  issue. 

No  authority  was  cited  as  to  defendant  being  boxmd  or  not 
to  clear  the  title  or  as  to  the  right  to  costs.  The  giving  of  the 
agreement  was  plaintiff's  own  act  The  registration  of  it 
was  the  act  of  defendant,  but  he  was  quite  within  his  rights 
in  doing  it.  According  to  plaintiffs  own  view  of  the  agree- 
ment, defendant  was  not  bound  to  pay  any  more  than  the 
$200,  nor  to  complete  the  purchase.  Hence  he  was  not  in  de- 
fault. I  think  he  acted  unreasonably  in  refusing  to  execute 
a  release,  and  also  in  his  subpequent  refusal  to  leave  the  ques- 
tion of  costs  to  be  decided,  when  the  amount  was  but  small : 
see  Webb  v.  MacArthur,  3  Ch.  Ch.  364. 

The  action  is  not  one  for  specific  performance  of  an 
agreement,  but  to  declare  an  agreement  to  be  at  an  end.  De- 
fendant's pleading  admits  that  he  has  no  claim,  and  all  alle- 
gations except  the  tender  of  the  release  under  the  agreement. 
The  form  of  the  quit  claim  deed  tendered  was  a  release  of 
all  estate,  right,  title,  interest,  claim^  and  demand  whatso- 
ever and  whether  in  possession  or  expectancy,  and  made  no 
reference  to  the  agreement — but  it  does  not  appear  to  have 
been  objected  to  on  that  account.     .     .     . 

[Eeference  to  Kingdon  v.  Kirk,  37  Ch.  D.  141,  and 
Kaiser  v.  Boynton,  7  0.  R.  143.] 

In  the  present  case  I  think  the  proper  order  will  be  to 
declare  that  defendant  did  not  pay  the  purchase  money  in 
accordance  with  the  registered  agreement,  and  that  he  has 
no  right  or  interest  in  the  lands,  and  that  no  order  be  made 
as  to  costs. 
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MuLOCK,  C.J.  February  16th,  1906. 

TRIAL. 

KEESTEIN  V.  COHEN. 

Trade  Mark — Infringement — Fancy  Word — Use  of  Similao' 
Word  by  Competitor  in  Business — Probability  of  Decep- 
tion— Judgment  in  Previous  Action — Colourable  Imita- 
tion— Costs. 

Action  to  restrain  defendants  from  infringing  plaintifiEs^ 
trade  mark. 

J.  A.  Macintosh^  for  plaintiffs. 

J.  H.  Moss,  for  defendants. 

MuLOCK,  C.J.; — Plaintiffs  are,  and  for  some  years  have 
been,  engaged  in  the  business*  of  selling,  throughout  Canada 
and  the  United  States,  optical  goods  consisting  of  eye  glasses 
and  spectacles,  also  frames  and  cases  therefor,  and  in  or 
about  the  year  1900  they  adopted  as  a  trade  mark  in  connec- 
tion with  such  business  the  word  "  Shur-On,^*  with  a  hyphen 
between  the  letters  ^*  r  '^  and  "  o,^'  registering  ttiis  trade  mark 
in  the  United  States  on  28th  July,  1902,  and  in  Canada  on 
14th  April,  1903. 

Prom  time  to  time  they  put  on  the  market  different  var- 
ieties of  eye  glasses  and  spectacles,  attaching  to  each  article 
a  tag  having  printed  thereon  the  word  ^'Shur-On,**  which 
was  frequently  preceded  by  some  other  word  such  as  "  Ino,^^ 
"  Uno,''  "  Ela,''  "  Trufit,''  etc.,  intended  to  indicate  a  special 
variety  of  eye  glass.  They  also  marked  the  word  *'  Shur-On  *' 
on  some  cases  and  .  .  on  metal  frames.  They  also  in 
connection  with  the  word  "  Shur-On  *'  advertised  their  goods 
somewhat  extensively  in  the  two  countries — at  times  in  their 
advertisements  referring  tp  the  eye  glasses  by  such  words  as 
"On  to  stay  on,**  *^0n  to  stay,**  **An  eye  glass  that  stays 
on,**  etc.  In  these  and  other  ways  they  endeavoured  to  asso- 
ciate in  the  public  mind  the  word  *' Shur-On**  with  their 
goods. 

On  16th  April,  1903,  plaintiffs  began  an  action  against 
the  present  defendants,  charging  them  with  infringements 
of  their  (plaintiffs*)  trade  mark  by  the  use  of  the  word 
'^  Shur-On  **  in  connection  with  defendants'  business  of  manu- 
facturing and  selling  optical  goods,  and  on  24th  March, 
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1904,  by  the  consent  of  the  parties  to  that  action^  judgment 
was  entered  whereby  defendants  were  ''  perpetually  restrained 
from  infringing  plaintiffs'  trade  mark  in  question  in  this  ac- 
tion by  using  the  word  '  Shur-On/  in  any  way  in  connection 
with  the  sale  or  disposal  of  optical  goods." 

Subsequent  to  the  entry  of  this  judgment,  defendants 
adopted  the  word  "Staz-On^^  as  a  trade  mark  and  trade 
xiame  in  respect  of  certain  kinds  of  optical  goods  being  manu- 
factured and  sold  by  them,  and  later  on  placed  the  hyphen 
before  instead  of  after  the  letter  '*  z,"  and  have  since  co-n- 
tinued  to  use  tho  word  "  Sta-Zon  "  in  connection  with  their 
business. 

Plaintiffs  contend  that  the  word  ''  Sta-Zon  "  so  closely  re- 
sembles the  word  "  Shur-On  "  that  the  public  in  desiring  to 
purchase  plaintiffs'  goods  have  been  and  are  liable  to  be  de- 
ceived into  purchasing  goods  of  defendants,  and  accordingly 
have  brought  this  action  to  restrain  defendants  from  using 
the  word  *^  Sta-Zon,"  or  any  other  word  so  similar  as  to  be 
likely  to  deceive. 

During  the  trial  it  was  urged  that  the  judgment  in  tho 
former  action  extended  to  the  case  of  a  colourable  imitatum 
of  the  word  "  Shur-On."  If  it  does,  why  the  necessity  for 
bringing  this  action,  which  seeks  relief  only  in  respect  of 
colourable  imitation?  The  effect  of  that  judgment,  I  think, 
is  confined  strictly  to  restraining  defendants  from  using  the 
actual  word  **  Shur-On  "  in  connection  with  their  business  in 
optical  goods,  and  possibly,  by  way  of  estoppel,  to  establishing 
as  against  defendants  the  validity  of  plaintiffs'  trade  mark; 
but  it  leaves  undetermined  the  issue  involved  in  this  case, 
which  resolves  itself  into  the  simple  question  w nether  the 
word  '*  Sta-Zon  "  is  so  similar  to  the  word  "  Shur-On  "  that 
ordinary  persons,  exercising  ordinary  caution,  desiring  to 
purchase  plaintiffs'  goods,  are,  by  reason  of  such  similarity, 
likely  to  be  misled  into  purchasing  the  goods  of  defendants. 

No  serious  effort  was  made  at  the  trial  to  prove  instances 
of  persons- having  been  misled.  It  is  true  that  one  witness, 
^fr.  Culverhouse,  spoke  of  one  or  two  or  three  persons  in  a 
week  making  such  mistakes,  but  his  evidence  on  the  point 
appeared  to  me  too  loose  and  indefinite  to  serve  as  a  founda- 
tion on  which  to  rest  any  general  conclusion  as  to  the  pro- 
bable conduct  of  the  ordinary  public  in  ordinary  circum- 
stances. Such  mistakes  mav  occur  and  vet  be  disregarded: 
Civil  Service  Supplv  Co.  v.  t)ean,  13  Ch.  D.  512 ;  Marshall  v. 
Sidebotham,  18  B.  P.  C.  48,  49. 
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There  being  no  evidence  in  this  case  which  can  be  re- 
garded as  a  safe  guide^  it  remains  for  the  Court  to  determine 
the  question  by  consideration  of  the  two  words  themselves, 
at  the  same  time  bearing  in  mind  that  the  optical  goods  of 
plaintiffs  and  defendants  are  very  similar  in  appearance. 

The  general  rule  is,  that  there  can  be  no  infringement 
unless  the  similarity  is  so  close  as  to  give  rise  to  a  reason- 
able probability  of  deception:  Bradbury  v.  Beeton,  39  L.  J. 
Ch.  57.  This  proposition  involves  the  question,  what  degree 
of  care  and  intelligence  should  be  exercised  by  probable  pur- 
chasers in  order  to  guard  against  deception?     .     .     . 

[Eeference  to  Bradbury  v.  Beeton,  supra;  Adams  on 
Trade  Marks,  ed.  of  1874,  p.  107;  Leather  Cloth  Co.  v. 
American  Leather  Cloth  Co.,  11  Jur.  517;  Seixo  v.  Pro- 
▼ezende,  L.  E.  1  Ch.  196 ;  Browne  on  Trade  Marks,  p.  387 ; 
Partridge  v.  Mench,  2  Sand.  Ch.  E.  622 ;  Payton  v.  Snelling, 
17  B.  P.  C.  57,  [1901]  A.  C.  308.]     . 

The  test  then,  according  to  these  authorities,  is  not 
whether  persons  of  less  than  ordinary  intelligence  or  exercis- 
ing less  than  ordinary  care,  but  whether  ordinary  purchasers, 
exercising  ordinary  care,  are  liable,  because  of  the  similarity 
of  the  two  words,  and  also  of  the  goods  of  plaintiffs  and  de- 
fendants, to  purchase  those  of  defendants  when  desiring  to 
purchase  those  of  plaintiffs.     .     .     . 

The  words  are  certainly  not  the  same.  Are  they  substan- 
tially the  same?  I  fail  to  see  any  resemblance  between 
them 

Not  only  must  there  be  a  likelihood  of  deception  of  ordin- 
ary purchasers,  using  ordinary  care,  but  the  persons  must  be 
those  having  some  familiarity  with  a  trade  mark,  for  ob- 
viously a  person  wholly  unacquainted  with  a  trade  mark  can- 
not be  deceived  by  a  colourable  imitation.     .         ,     . 

In  support  of  plaintiffs^  contention  it  was  tirged  that  the 
words  were  similar  in  the  following  respects:  1.  That  they 
each  begin  and  end  with  the  same  letters.  2.  Ihat  they  each 
contain  the  same  number  of  letters.  3.  That  they  are  each 
hyphenated  words.  4.  That  they  each  end  with  the  letters 
«  o  '>  «  n/^  5,  That  the  words  are  similar  in  appearance.  6. 
That  the  words  are  similar  in  sound. 

As  to  the  four  first  mentioned  points,  it  seems  to  me 
sufficient  to  observe  that  similarity  in  detail  is  not  the  test. 
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Taking  the  words  in  their  entirety,  I  am  unable  to  recog- 
nize any  similarity  in  appearance  or  soimd,  either  at  all  or 
within  the  prohibited  limit. 

No  ordinary  person  reading  the  two  words  could  mistake 
the  one  for  the  other.     .     .     . 

Perhaps  it  may  be  suggested  that  each  trade  mark  con- 
veys the  same  idea,  namely,  that  the  eye  glasses  will  stay  on, 
but  the  hyphen  after  the  syllable  "  Shur  '^  prevents  it  being 
sounded  like  "  sure,"  and  leaves  the  whole  hyphenated  word 
as  a  purely  meaningless  fancy  word  coined  for  the  purpose  of 
a  trade  mark. 

Again  it  was  urged  that,  inasmuch  as  plaintiffs  had  in 
connection  with  their  trade  mark  "  Shur-On "  referred  to 
their  goods  in  advertisements  by  such  words  aa  "  On  to  stay 
on  "  .  .  .  etc.,  it  was  not  permitted  to  defendants  to  use 
a  word  that  would  be  a  colourable  imitation  of  any  of  those 
sets  of  words.  *  But  it  does  not  appear  that  plaintiflEs  have 
acquired  any  exclusive  rights  to  use  any  of  thesis  sets  of  words. 
Their  registered  trade  mark  is  in  respect  of  the  word  '*  Shur- 
On"  only,  and  in  this  action  they  complain  of  a  colourable 
imitation  of  that  word  only,  and  that  is  the  only  case  which 
defendants  are     .     .     .     called  upon  to  meet. 

For  these  reasons,  I  am  of  opinion  that  plaintiflfs  have 
failed  to  prove  an  infringement  of  their  trade  mark  ^^  Shur- 
On,"  and  that  the  action  should  be  dismissed. 

In  regard  to  the  question  of  costs,  I  am  of  opinion  that 
defendants  adopted  the  trade  mark  "  Sta-Zon "  because  of 
plaintiffs  haviug  described  their  goods  as  "  On  to  stay  on," 
etc.,  and  with  the  unworthy  object  of  thereby  acquiring  the 
benefit  of  the  market  which  plaintiffs  had  developed  for  their 
goods,  and  therefore  are  not  entitled  to  costs. 


February  16th,  1906. 

divisional  court. 

MURPHY  V.  BRYDEK 

Pramissory  Note  —  Accommodation  Makers — Sureties — Ee- 
nrwalr— Consideration — Evidence — Promise  of  Holders  as 
to  Non-liability — Failure  to  Obtain  Signature  of  Princi- 
pal Debtor  as  Co-Maker. 

Appeal  by  plaintiffs,  a  firm  of  private  bankers,  from 
Judgment  of  Clute,  J.,  at  the  trial,  dismissing  the  action, 
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which  was  brought  to  recover  $1,650  and  interest  on  a  prom- 
issory note. 

The  appeal  was  heard  by  Boyd,  C,  Street,  J.,  Mabbe,  J. 

M.  Wright,  Belleville,  for  plaintiffs. 

E.  G.  Porter,  Belleville,  for  defendants. 

Street,  J. : — ^The  evidence  shews  that  defendants  James 

Biyden  and  James  McLuckie,  some  years  before  the  making 

of  the  note  sued  on,  had  become  parties  to  a  note  of  which 

the  one  sued  on  purported  to  be  a  renewal,  as  sureties  for 

one  Robert  Bryden,  and  that  the  debt  for  which  they  had  so 

become  sureties  had  never  been  paid.    At  the  time  they  made 

the  note  sued  on,  McGowan,  one  of  plaintiffs'  Urm,  produced 

to  them  a  note  purporting  to  be  made  by  them  and  by 

Bobert  Bryden,  w'hich  was  alleged  to  have  been  the  latest 

renewal  of  the  original  note,  and  they  were  asked  to  give  a 

new  note  for  it,  as  it  was  overdue.    They  say  that  they  denied 

the  genuineness  of  their  signatures  to  the  note  produced  to 

•    them,  but  that  they  signed  the  renewal  now  sued  on,  upon 

the  promise  of  McGowan  that,  as  he  only  wished  to  have 

it  to  produce  to  the  board,  they  would  never  be  called  on  to 

pay  it.   One  of  the  defendants  says  that  McGowan  also  stated 

that  he  would  get  Eobert  Bryden  to  sign  the  renewal — the 

other  defendant  does  not  speak  of  such  a  promise. 

At  that  time  Robert  Bryden  was  living  a  few  miles  away, 
but  he  was  known  to  be  utterly  without  means,  as  he  had 
transferred  to  plaintiffs  all  the  property  he  had  in  the  world, 
to  secure  this  and  other  debts;  he  had  since  moved  away  to 
the  Xorth-West,  and  was  not  present  at  the  trial. 

McGowan  denies  the  story  told  by  defendants;  says  that 
he  went  out  to  obtain  the  Renewal  in  the  usual  course  of  busi- 
ness, and  that  defendants  signed  it  without  his  making  any 
promise  not  to  look  to  them  for  payment;  and  that  he  was 
not  asked  to  obtain  Robert  Bryden's  signature  to  it,  and 
did  not  offer  or  agree  to  do  so.  , 

In  these  circumstances,  if  the  only  defence  to  the  note  had 
been  the  absence  of  consideration,  it  is  clear  that  that  defence 
could  not  have  succeed^,  because  the  existence  of  defend- 
ants' liability  upon  the  unpaid  note  given  for  Robert  Bryden^s 
note  would  have  answered  that  defence;  for,  even  if  the  debt 
bad  been  overdue  for  more  than  6  years,  that  fact  could,  under 
the  circumstances,  have  been  set  up  upon  the  defence  of  no 
consideration. 

There  being,  then,  a  good  and  sufficient  consideration  for 
the  note  which  they  signed,    defendants  cannot  be  allowed  to 
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set  up  as  a  defence  the  existence  of  a  contemporaneous  parol 
agreement  that  they  should  not  be  required  to  pay  it.  See  the 
numerous  cases  on  this  point  collected  in  Maclaren  on  Bills, 
3rd  ed.,  pp.  33-4. 

The  other  defence  ...  is  inconsistent  with  the  story 
told  by  both  defendants,  for,  if  they  were  not  to  be  held  liable 
to  pay  the  note,  they  were  not  likely  to  have  stipulated  that 
Robert  Br}'den  should  sign  it.  Moreover,  Robert  Bryden  wbs 
well  known  to  be  worthless,  and  his  becoming  a  party  to  it 
would  be  a  mere  useless  form.     .     .     . 

The  defences  set  up  have  not  been  made  out. 

The  judgment  for  defendants  should,  therefore,  in  my 
opinion,  be  set  aside,  and  judgment  be  entered  for  plaintifb 
for  the  amount  of  the  note  with  interest  and  costs. 

BoYD^  C,  gave  reasons  in  writing  for  the  same  conclusion, 
referring  to  New  London  v.  Meek,  [1898]  2  Q.  B.  490; 
Irwin  V.  Freeman,  13  Gr.  465;  Wormall  v.  Adney,  3  B.  & 
P.  249;  Flight  v.  Reed,  1  H.  &  C.  716. 

Mabee^  J.,  also  concurred. 
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•  CHAMBERS. 

Ee  PEOPLE'S  LOAN  AND  DEPOSIT  CO. 

Company  —  Winding-up — Petition  of  Creditors — Status  of 
Petitioners  —  Indebtedness  of  Company — Ultra  Vires — 
Assignment  of  Claims  to  Make  up  Statutory  Amount — 
Building  Society  having  no  Capital  Stock — Non-appli- 
cability of  Winding-up  Act — Costs, 

Petition  by  Samuel  Saunders  and  Wlilliam  Cole  for  an 
order  under  the  Dominion  Winding-up  Act  for  the  winding- 
np  of  the  company. 

S.  B.  Woods,  for  petitioners. 

W.  E.  Middleton,  for  the  company. 

Magee,  J.: — Cole  asserts  that  the  company  are  indebted 
to  him  in  $200,  and  Saunders  that  they  are  indebted  to  him 
in  $932,  of  which  part  is  original  indebtedness  due  to  him- 
self, and  the  remainder  the  claims  of  a  number  of  other  per- 
sona to  whom  the  company  are  indebted,  and  who  have  as- 
signed their  claims  to  him  with  a  view  to  his  taking  proceed- 
ings for  the  benefit  of  the  creditors  generally.  Neither  the 
petition  nor 'affidavit  of  Mr.  Saunders  gives  any  particulars 
of  the  claims  of  these  other  creditors  or  their  names  or  the 
amount  each  claimed  or  how  many  claims  there  were.  Sub- 
sequently, on  cross-examination  on  his  affidavit,  he  produced 

Tot,.  ni.  o.w.R.  NO.  7—18 
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22  undated  assignments  to  him  by  22  persons,  purporting  to 
assign  to  him  claims  amounting  in  the  aggregate  to  $905.50, 
and  he  stated  that  he  himself  wae  a  creditor  for  $27  paid 
by  him  on  two  contracts  dated  14th  April,  1903,  but  he 
could  not  remember  the  dates  of  his  payments. 

It  -appears  that  in  1903  there  were  2  concerns,  unincor- 
porated partnerships,  in  Toronto,  each  having  4  partners  and 
calling  themselves  respectively  the  Dominion  Co-operative 
Home  Building  Association  and  the  Sterling  Home  Buyers' 
Union,  and  both  doing  business  on  the  same  plan,  which 
they  called  a  co-operative  one.  It  seems  to  have  been  an 
attempt  to  do,  without  incorporation,  a  business  approxi- 
mating the  plan  outlined  for  building  societies  in  sec.  1  of 
C.  S.  U.  C.  ch.  53,  under  which  Act  it  is  said  this  company 
were  incorporated.  The  business  was  to  get  as  many  persons 
as  possible  to  enter  into  contracts*  with  them,  for  doing 
which  these  persons,  called  "  contractors,*'  wore  in  the  first 
place  to  pay  an  initiation  or  application  fee.  Each  was 
called  a  $1,000  contract,  and  on  each  the  contractor  agreed 
to  deposit  with  the  union  or  association  as  the  commission 
on  the  first  day  of  each  month  $2.50,  of  which  40  cents  was 
for  the  expenses  of  the  concern,  $2  to  be  credited  to  the  con- 
tractor in  a  so-called  home  fund  account,  and  10  cents  was 
to  go  to  a  contingent  or  reserve  fund  account.  The  applica- 
tion fee,  about  $4  on  each  contract,  was  also  applicable  for 
expenses  of  the  concern.  The  contract  was  expressed  to  be 
made  between  the  partnership  of  the  first  part  and  the  con- 
tractor of  the  second  part,  "and  between  said  parties  with 
all  other  persons  who  shall  make  like  contracts  with  these 
parties/' 

^  The  home  fund  account  appears  to  have  been  intended  to 
be  managed  in  this  way.  The  contracts  were  to  be  numbered 
consecutively — each  in  order  as  accepted;  whenever  there  was 
$50  accumulated  in  that  account  from  the  "deposits''  on 
any  one  contract  and  all  subsequent  to  it,  then  the  holder  of 
that  one  contract  was  to  be  entitled  to  a  loan  of  that  amount 
to  be  invested  in  purchase  of  or  paying  liens  on  land  or  home, 
but  the  loans  not  to  go  beyond  $1,000,  to  be  advanced  in 
monthly  suras  of  $50  each;  the  contractor  was  not  entitled 
to  any  loan  unless  all  obligations  incurred  under  prior  con- 
tract had  been  satisfied  in  full  and  also  all  surrender  obliga^ 
tions  (whatever  that  means)  if  any  arising  on  subsequent 
contracts. 
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So  6oon  as  a  contractor  thus  became  entitled  to  a  loan  of 
$50,  his  contract  was  said  to  be  matured,  and  thereafter,  in- 
stead of  $2.50,  he  paid  $5.50  per  month  to  the  home  fund 
account,  until  his  total  contributions  to  that  account  aggre- 
gated the  amount  of  his  indebtedness.  In  addition  to  the  $5 
he  was  also  to  continue  to  pay  monthly  40  cents  for  expenses 
and  10  cents  for  contingent  fund.  If  the  contractor  did 
not  wish  to  borrow,  the  contract  makes  no  provision  as  to 
how  or  when  he  would  get  back  any  of  his  moneys,  but  in  the 
company's  contracts  all  moneys  at  his  credit  for  at  least  3 
months  after  maturity  are  to  bear  interest  at  5  per  cent,  per 
annum,  aad  he  has  the  privilege  of  assigning  his  contract, 
but  under  certain  conditions. 

It  would  thus  appear  that  no  contractor  would  be  entitled 
to  any  money  unless  there  were  $50  accumulated  from  the 
deposits  in  the  home  fund,  over  and  above  the  obligation  to 
which  prior  contractors  and  the  "surrender  obligation ''  to 
which  subsequent  contractors  were  entitled,  nor  unless  this 
accumulation  were  from  deposits  on  his  own  and  subsequent 
contracts. 

Now  all  the  claims  represented  by  the  petitioners  are  for 
moneys  paid  on  contracts  such  as  I  have  referred  to,  those 
of  ^Ir.  Cole  and  7  others  being  issued  by  the  Sterling  Home 
Buyers'  Union,  and  those  of  Mr.  Saunders  and  13  others 
being  issued  by  the  Dominion  Co-operative  Home  Building 
Association,  and  two  by  the  People's  Loan  and  Deposit  Com- 
pany, which,  it  is  alleged,  assumed  the  place  of  the  associa- 
tion and  union  on  all  the  contracts,  and  the  amounts  claimed 
include  in  every  case,  I  take  it,  not  only  the  moneys  paid  for 
the  home  fund  account,  but  also  for  application  for  contin- 
gent fund  and  expense.  There  is  no  evidence  that  any  one 
of  their  contract  had  matured,  or  that  on  the  face  of  them 
any  money  was  payable. 

There  are  affidavits  filed  on  behalf  of  the  petitioners  made 
by  7  of  the  persons  who  have  assigned  their  claims  to  Mr. 
Saunders,  but  as  to  the  other  15  assignors  there  is  no  evi- 
dence whatever  that  any  or  what  sum  is  owing  to  them  or 
any  of  them,  except  in  the  affidavits  of  W.  J.  Doran,  who  was 
president  and  manager  of  the  company  from  November,  1903, 
till  26th  July,  1904,  and  was  previously  manager  of  the 
union,  and  Nettie  E.  Stewart,  who  was  formerly  bookkeeper 
of  the  company  till  17th  September,  1904.  The  former  states 
that  the  company  had  dealings  with  all  of  the  22  assignors, 
and,  while  he  cannot  say  from  memory  how  much  money  the 
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company  hold  of  each  of  them,  he  believes  it  would  amount 
to  between  $800  and  $900,  ''  and  at  all  events  the  company 
is  indebted  in  pursuance  of  these  contracts  in  an  amount  far 
exceeding  $500."  The  bookkeeper  states  that  she  knows  the 
company  had  dealings  with  18  of  the  22  assignors  (includ- 
ing the  7  who  made  affidavits),  and,  while  she  cannot  remem- 
ber the  amounts  deposited  w^th  the  company  by  the  parties 
individually,  she  believes  it  amounts  to  fully  $800,  and  at  all 
events  it  would  amount  to  more  than  $500.  She  is  evidently 
mistaken  in  using  the  expression  *'  deposited  with  the  com- 
pany/' and  means  with  the  union  or  association  or  this  com- 
pany or  the  Montreal  company,  which  appeared  on  the  scene 
later  on. 

The  affidavit  of  \V.  J.  Doran  states  that  about  November, 
1903,  the  government  interfered  with  the  business  of  the 
association  and  union,  and  the  manager  of  each  w^as  fined  in 
the  police  court  at  Toronto  for  carrying  on  the  business  of  a 
loan  corporation  without  a  license.*  In  the  subsequent  can- 
cellation dated  15th  December,  1903,  of  the  company's  regis- 
try under  the  Loan  Corporations  Act,  it  is  said  that  these 
fines  were  imposed  in  September  and  October,  1903.  respec- 
tively, and  were  imposed  under  that  Act  for  undertaking  and 
transacting  an  unlawful  business.  Possibly  it  was  thought 
they  were  using  a  name,  or  combination  of  names,  likely  to 
deceive  or  mislead  the  public — as  prohibited  in  the  amend- 
ment of  June,  1903,  3  Edw.  VTI.  ch.  16,  sec.  9,  for  the  law 
against  unincorporated  partnerships  entering  into  such  con- 
tracts as  these  was  passed  in  April,  1904,  4  Edw.  Yll.  ch. 
17,  sec.  4,  and  I  have  not  found  any  previous  enaQtment  pro- 
hibiting such  contracts  as  these  being  taken  by  an  incorpor- 
ated partnership,  if  people  chose  to  deal  with  it. 

However,  the  fines  being  inflicted,  the  members  of  the 
two  parinerships  apparently  concluded  that  their  business 
must  be  done  by  some  sort  of  a  registered  incorporated  body, 
and  they  turned  themselves  to  the  People's  Loan  and  De- 
posit Company.  The  company  was  at  that  time  a  shadow. 
Tt  had  been  incorporated  in  1875  under  the  Act  of  1859  re- 
specting building  societies.  C.  S.  U.  C.  ch.  53,  and  had  had 
a  substantial  paid-up  capital,  but  apparently  had  eventually 
lost  money,  for,  according  to  W.  J.  Doran's  affidavit,  it  had 
about  the  spring  of  1003  realized  on  all  its  assets  and  dis- 
tributed them  among  the  shareholders,  thereby  repaying 
them  51  cents  on  the  dollar.     He  says  he  and  his  associates 
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about  23r(l  November,  1903,  purchased  the  stock  held  by  the 
then  directors  of  the  company,  and  what  stock  that  was  he 
does  not  explain;  and  he  with  J.  H.  Maunder  and  M.  C. 
Hubert,  two  other  partners  in  the  union,  and  W.  J.  Holden. 
one  cf  the  partners  in  the  association,  became  directors  of 
the  company,  but  it  had  no  assets  whatever,  and  he  and  his 
associates  took  transfers  of  the  stock  then  held  by  the  direc- 
tors in  the  company,  with  a  view,  he  says,  of  putting  new 
life  into  the  company  and  underwriting  its  stock,  and  he 
saj'B  that  the  company  was  at  that  time  duly  licensed  to 
carry  on  the  business  of  a  loan  corporation.     This  is  his 
"account  of  the  matter,  but  the  Registrar  of  Loan  Corpora- 
tions, in  his  subsequent  cancellation  of  the  company^s  regis- 
try, states  that  the  company  had  by  proceedings  taken  under 
the  Joint  Stock  Companies  Winding-up  Act,  R.  S.  0.  1897 
ch.  222,  realized  upon  its  assets,  and.  after  liquidating  its 
.  debts  and  liabilities,  distributed  the  surplus  among  its  share- 
holders, and  the  distribution  was,  according  to*  the  aflBdavit 
of  the  liquidator,  ended  on  2nd  May.   1903,  and  thaf,  the 
company's  registry  under  the  Loan  Corporations  Act  expired 
by  effluxion  of  time  on  30th  June,  1903,  and  was  not  then 
renewed,  but  on  21st  November  a  temporary  renewal  was 
obtained  on  a  representation  by  the  liquidator  that  some  mat- 
ters were  not  completed. 

Forthwith  upon  the  acquisition  on  23rd  Xovember  of  the 
so^alled  shares  in  the  company,  the  association  and  union 
transferred  to  the  company  the  business  contracts,  obliga- 
tions, assets,  and  all  moneys  intrusted  to  the  union  and  as- 
sociation, and  the  company  received  all  the  moneys  intrusted 
to  the  union  and  association  by  their  respective  contract  hold- 
ers, subject  to -the  same  trusts  attached  to  the  moneys,  and 
undertook  to  fulfil  the  trusts  with  the  contract  holders.  W. 
J.  Doran  was  appointed  president  and  manager  of  the  com- 
pany, and  he  says  that  he  advised  any  contract  holders  com- 
ing to  the  office  with  whom  he  conversed,  and  he  believes  ill 
the  officers  and  agents  of  the  company  advised  contract  hold- 
ers, that  the  company  had  assumed  the  contracts  and  under- 
taken to  carry  them  out  and  administer  the  moneys,  on  the 
conditions  under  which  the  moneys  were  paid,  and  the  com- 
pany by  and  through  its  officers  held  itself  out  as  occupying 
the  shoes  of  the  association  and  union  in  respect  of  each  and 
erpiy  person  having  intrusted  money  to  either.  The  com- 
pany went  on  with  the  business,  and  itself  obtained  sirnihir 
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vanced  thereon  $34,029.  Total  receipts  on  home  fund  $30,- 
653.50.  Total  re'^eipts  on  contingent  fund  $1,427.35.  Pre- 
miums due  $27,045.05."  These  being  stated  to  be  exclusive 
of  collections  for  April  in  one  province,  which  should  add 
at  least  $1,000.  It  would  be  possible  for  the  company  to 
have  ver}'  little  money  on  hand  and  yet  be  perfectly  solvent. 
The  plan  of  co-operation  would  seem  to  intend  that  when- 
ever there  was  $50  on  hand  in  the  home  fund  it  should  be 
lent  out  on  a  matured  contract. 

Now,  bearing  in  mind  these  different  changes  of  the 
business,  let  us  look  at  the  petitioners'  claims.  Mr.  Cole 
held  6  contracts  of  the  Sterling  Home  Buyers'  Union.  He 
paid  the  union  $15  application  fee,  which  he  admits  was  to  go 
for  expenses.  He  also  made  3  monthly  payments  to  the 
union  of  $15  each,  of  which  $36  would  go  to  the  home  fund, 
$1.80  for  contingent  fund,  and  $7.20  for  expenses.  He  then 
paid  the  People's  Loan  and  Deposit  Company  of  Toronto  3 
monthly  payments,  1  before  and  2  after  the  cancellation 
of  the  registry,  in  all  $45,  which  would  be  applicable  in  the 
same  way,  and  he  continued  paying  after  the  transfer  to  the 
Montreal  company  up  till  30th  July,  1904,  6  payments,  $90 
in  all,  of  which  $72  would  go  to  the  home  fund,  $3.60  to 
contingent  fund,  and  $14.40  for  expenses.  These  last  6  pay- 
ments he  says  he  made  at  the  Toronto  company^s  head  office. 
He  heard  nothing  of  there  being  two  companies  till  after- 
wards, and  he  does  not  claim  to  be  a  creditor  of  the  Montreal 
company,  but  of  the  Toronto  company.  The  Toronto  com- 
pany cannot  well  be  treated  as  a  debtor  for  the  application 
fee  or  the  expenses,  and  if  it  is  held  for  the  pajrments  to  the 
union  as  well  as  the  subsequent  ones,  and  also  for  the  con- 
tingent fund,  the  total  would  be  $151.20.  He  admits  on 
cross-examination  that  none  of  his  6  contracts  have  ma- 
tured, and  that  until  then  he  was  not  entitled  to  get  any 
money  back.  He  says  he  looks  to  both  the  union  and  the 
company  for  his  moneys,  and  he  never  released  the  union, 
but  he  says  when  this  company  took  over  the  union  business 
he  went  to  the  company's  office  and  was  told  by  Mr.  Doran 
that  the  company  had  assumed  his  contract,  and  he  went  on 
paying. 

Of  those  who  have  assigned  their  claims  to  Mr.  Saunders, 
3,  E.  Gardiner,  J.  Campbell,  and  J.  C.  Hoare,  paid  to  the 
Montreal  company  $24,  $36,  and  $2,  respectively,  for  the 
home  fund.  Two  others.  Palmer  and  McGonigal,  made  pay- 
ments after  the  transfer  to  the  Montreal  company.     Two 
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Others,  C.  Femie  and  C.  M.  Hardy,  say  their  last  payment 
was  to  the  Toronto  company.  No  particulars  are  given  as 
to  the  others. 

The  position  then  is,  that  Mr.  Cole  alone  is  not  a  credi- 
tor for  $200.  Mr.  Saunders's  own  beneficial  claim  is  pro- 
bably not  over  $20,  excluding  expense  moneys,  and  probably 
no  one  of  those  who  have  assigned  to  him  has  a  claim  of  even 
$50  against  the  Toronto  company.  Each  of  the  assignments 
to  him  by  the  union  and  association  contractors  transfers  the 
contract  and  all  benefits  and  advantages  contained  therein 
to  him  for  the  purpose  of  taking  action  to  secure  and  enforce 
the  assignor's  just  tights  under  the  contract  as  against  the 
union  or  association,  the  members  tliereof ;  and  the  People's 
Loan  and  Deposit  Company  has  assumed  the  contract.  So 
that  none  of  the  assignors  are  abandoning  their  claims 
against  the  union  or  association  or  the  partners  therein. 
The  assignments  authorize  Mr.  Saunders,  upon  realizing  the 
claim,  to  deduct  hie  expenses  and  remit  the  balance  to  the 
assignor. 

Now,  it  is  to  be  noted  that,  upon  the  material  first 
filed  and  mentioned  in  the  notice  of  presentation  of  the 
petition,  the  petitioners  did  not  make  out  any  ease.  That 
material  was  only  the  affidavits  of  the  two  petitioners,  who 
did  not  sufficiently  verify  the  statements  in  the  petition, 
and  though  on  their  cross-examination  more  particulars  were 
obtained  as  to  their  individual  claims,  etc.,  and  the  names 
of  the  22  assignors,  and  the  amounts  of  their  claims,  these 
latter  could  not  be  verified,  and  they  were  only  able  to  give 
vague  hearsay  evidence  as  to  the  main  allegation  on  which 
the  petition  must  rest.  From  the  cross-examination  their 
individual  beneficial  claims  against  the  company  would  not 
together  amount  to  $200. 

It  is  only  from  the  affidavits  subsequently  filed  that  we 
can  get  inform-ation  as  to  the  claims  of  the  22  assignors  and 
as  to  the  allegations  against  the  company. 

At  the  time  this  company  took  over  the  moneys,  assets, 
contracts,  and  business  of  the  two  unincorporated  partner- 
ships, it  had  no  assets  whatever,  no  paid  up  capital,  not  even 
a  liability  of  shareholders  on  subscribed  capital.  The  peti- 
tion alleges  that  the  capital  which  had  years  before  been 
subscribed  had  been  paid  up.  It  h-ad  recognized  the  appli- 
cability to  it  of  the  Ontario  Winding-up  Act.  It  had  been 
practically  wound  up  under  the  Act  and  had  paid  the  proceeds 
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of  its  assets,  so  far  as  they  would  extend,  back  to  the  share- 
holders. The  renewal  of  its  license  on  21st  November  was 
obtained  by  a  subterfuge,  and  it  was  cancelled  on  15th  De- 
cember. Under  C.  S.  U.  C.  1859  ch.  53,  an  Act  respecting 
building  societies,  and  the  amendments,  it  would  have  no 
authority  to  receive  these  moneys  and  securities  and  con- 
tracts. That  Act  was  in  the  schedule  of  Acts  not  repealed 
by  R.  S.  0.  1877.  I  do  not  find  that  it  has  been  expressly 
repealed  since,  Xeither  would  the  company  have  such  powers 
under  the  Act  respecting  building  societies  of  R.  S.  0.  1877 
or  1887,  which  were  replaced  by  the  Loan  Corporations  Act 
of  1897,  60  Vict.  ch.  38,  now  R.  S.  0.  1897  ch.  205. 

Except  from  the  cancellation  of  the  company^s  registry, 
a  copy  of  which  has  been  put  in  by  the  petitioners,  I  have 
no  evidence  of  the  winding-up  proceedings  taken,  but  they 
are  there  stated  to  be  under  the  Ontario  Winding-up  Act,  R. 
S.  0.  1897  ch.  222,  und  that  Act  by  sec.  8  provides  that  the 
company  shall  from  the  date  of  commencement  of  the  wind- 
ing-up proceedings  cease  to  carry  on  its  business  except  in 
so  far  as  required  for  the  beneficial  winding-up  thereof.  It 
does  not  appear  whether  the  proceedings  were  had  under  see. 
40,  or  sec.  48,  and  therefore  it  is  possible  it  has  not  been  actu- 
ally dissolved.  I  must  take  it  that  on  23rd  November,  1903, 
the  taking  over  of  the  business,  contracts,  and  moneys  of  the 
union  and  association  and  the  subsequent  receipt  of  moneys 
on  the  contracts,  both  before  and  after  the  cancellation  of  the 
registry  on  15th  December,  was  ultra  vires  of  the  company. 
Then,  too,  I  do  not  see  that  I  can  for  this  purpose  put  the  case 
of  these  contractors  higher  than  that  of  privies  to  the  deal- 
ings with  tlie  company,  entitled  to  treat  it  as  their  debtor, 
had  the  transaction  been  intra  vires.  That  being  so,  the 
decision  of  Giffard,  L.J.,  in  Re  National  Permanent  Benefit 
Building  Society,  L.  R.  5  Ch.  309,  seems  to  be  in  point,  and 
T  must  hold  that  the  petitioner^  have  no  standing  as  peti- 
tioning creditors  under  the  Winding-up  Act. 

There  is  no  proof  that  any  of  the  identical  moneys  of  any 
of  these  contractors  went  to  the  company ;  no  doubt  some  did, 
but,  if  Doran's  affidavit  is  correct,  there  was  no  shortage  up 
to  the  time  of  the  transfer  to  the  company,  and  in  the  ordin- 
ary course  of  business  these  contractors'  payments  to  the 
home  fund  account  would  have  been  lent  out  on  the  mort- 
gages which  were  transferred  to  the  company.  Being  so 
legitimately  invested  in  mortgages,  or  in  so  far  as  that  was 
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done,  I  do  not  see  how  the  company  could  be  treated  as  in- 
debted to  the  contractors,  without  their  privity,  beyond  the 
moneys  actually  received. 

Then  another  qu^estion  arises.  The  Winding-up  Act 
allows  "  a  creditor  for  a  sum  of  at  least  $200  ^^  to  be  a  peti- 
tioner for  the  winding-up  order.  Why  was  this  limit  put  on 
and  can  it  be  avoided  by  joining  in  the  petition  two  or  more 
creditors  for  smaller  siims  so  as  to  make  an  aggregate  of 
$200  ?  Or  can  one  person  have  several  claims  assigned  to  him 
for  the  express  purpose  of  making  up  a  total  of  $200  to  en- 
able him  to  be  a  petitioner,  although  he  acquires  no  beneficial 
interest  whatever  in  them?  Obviously  the  legislature  had 
some  reason  in  fixing  a  limit,  and  that  muist  have  been  to 
prevent  companies  being  harassed  by  such  radical  proceed- 
ings for  small  amounts. 

Under  the  Insolvent  Act  of  1875,  -a  demand  upon  a  debtor 
to  make  an  assignm^ent  for  his  creditors  could  be  made  by 
one  or  more  creditors  for  sums  of  not  less  than  $100,  and 
amounting  in  the  aggregate  to  $500,  and  the  debtor  might 
shew  in  answer  that  their  claims  did  not  amount  to  $100 
each.  While  to  obtain  a  writ  of  attachment  against  a  trader 
the  creditor  had  to  swear  to  a  debt  in  a  sum  provable  in 
insolvency  of  not  less  than  $200. 

In  Carrier  v.  Allin,  2  A.  R.  16,  where  a  creditor  had 
bought  another  creditor's  claim  so  as  to  make  him  a  creditor 
for  $200  -and  enable  him  to  take  out  a  writ  of  attachment, 
it  was  held  valid.  In  England  the  Companies  Act,  1862,  sec. 
82,  allows  any  one  or  more  creditors  to  be  petitioners,  and  by 
sec.  80  a  creditor  by  assignment  or  otherwise  to  whom  the 
company  at  law  or  in  equity  is  indebted  in  a  sum  exceeding 
£50  then  due,  may  serve  a  demand  for  payment  so  as  to  have 
the  company  declared  unable  to  pay  its  debts. 

In  In  re  Paris  Skating  Rink  Co.,  5  Ch.  D.  959,  a  petition 
by  the  assignor  and  assignee  of  a  debt  was  refused,  because, 
irfter  its  being  originally  filed  by  the  assignee,  he  had  as- 
signed the  debt  and  the  right  to  proceed  with  the  petition, 
which  was  then  amended  by  joining  the  assignee  as  peti- 
tioner. The  chief  objection  was  the  sale  of  the  right  to  pro- 
ceed with  the  petition. 

In  In  re  Oorigine's  Gold  Mining  Co.,  29  Sol.  J.  204,  the 
Court  of  Appeal  seem  to  have  hesitated  at  allowing  a  petition 
by  the  assignee  of  a  debt  assigned  to  enable  him  to  file  a 
petition  alone  for  winding-up,   the  beneficial   interest  still 
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remaining  in  the  assignor^  but  they  allowed  the  assignor  to 
be  joined  as  petitioner. 

In  In  re  London  and  Birmingham,  etc.,  Alkali  Co.,  1 
DeG.  F.  &  J.  257,  which  arose  under  the  Joint  Stock  Com- 
panies Act  of  1856,  the  Lord  Chancellor  said  there  might  be 
a  question  whether  the  assignee  of  a  judgment  could  be  peti- 
tioner, but  it  was  not  necessary  to  decide  it,  as  the  assignor 
was  joined  with  him. 

In  Ex  p.  Cully,  In  re  Adams,  9  Ch.  D.  307,  a  case  in 
bankruptcy,  the  petitioner  was  assignee  of  a  judgment,  but 
really  held  it  as  trustee  for  another  person,  and  had  no 
beneficial  interest  in  it — ^the  petition  was  dismissed.  It 
was  held  that  the  old  rule  in  bankruptcy  that  both  the  legal 
and  beneficial  owners  of  the  debt  (the  latter  not  being  under 
disability)  must  join  in  petition  and  in  the  affidavit,  was 
still  in  force,  and  that  the  Act  allowing  assignment  of  choses 
in  action  made  no  change  in  »the  old  mle — that,  as  put  by 
James,  L. J.,  '*  for  the  safety  of  mankind  the  beneficial  owner 
must  join  in  the  requisite  oath  that  the  money  is  justly  and 
truly  due,  that  it  has  not  been  paid,  and  that  he  has  no 
security  for  it.'^ 

In  In  re  European  Banking  Co.,  L.  R.  2  Eq.  521,  a  peti- 
tion was  refused  because  the  petitioner  had  not  sufficient  in- 
terest in  the  debt — it  having  been  attached  by  his  own  credi- 
tors. 

In  In  re  Harper,  20  Ch.  D.  307,  the  buying  up  of  debts 
to  take  bankruptcy  proceedings  was  denounced  by  Jessel, 
M.R.,  as  a  gross  abuse  of  the  bankruptcy  laws.  And  in  Ex 
p.  Griffin,  12  Ch.  D.  480,  which  was  a  sequel  to  Ex  p.  Cully, 
the  petition  by  the  assignee  of  a  debt  was  refused,  it  appear- 
ing that  the  proceedings  in  bankruptcy  were  not  taken  with 
a  view  to  obtain  payment  of  the  debt,  but  the  debt  was  pur- 
chased in  order  to  be  able  to  take  proceedings  in  bankruptcy, 
but  with  ulterior  purposes.  The  circumstances  here  are,  of 
cours^e,  different,  but  those  cases  shew  that  the  assigning 
of  claims  for  the  purposes  of  a  petition  in  bankruptcy  is  not 
encouraged. 

Whatever  one  might  wish  to  do  in  the  present  case,  the 
same  rule  must  be  applied  as  would  be  in  cases  of  other  com- 
panies which  may  come  before  the  Court.  I  think  the  rule 
adopted  in  bankruptcy  proceedings  is  a  salutary  one,  that  the 
real  and  beneficial  owner  of  the  debt  should  join  in  the  peti- 
tion and  proof.     Perhaps  no  better  instance  of  the  necessity 
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for  the  rule  can  be  offered  than  the  present,  where  Mr. 
Saunders  has  not  the  slightest  knowledge  of  the  correctness ' 
of  the  amounts  to  which  he,  no  doubt  in  perfect  good  faith, 
but  as  I  think  incorrectly,  swears. 

Then  also  I  think  the  legislature  did  not  intend  and  does 
not  allow  a  creditor  for  a  less  sum  than  $200  to  be  a  peti- 
tioner, and,  if  that  be  so,  it  would  follow  that  it  would  only 
be  a  colourable  avoidance  of  the  rule  if  creditors  for  smaller 
sums  were  allowed  to  -assign  their  claims  for  the  purpose  of 
making  up  a  sufficient  amount,  but  without  parting  with  any 
beneficial  interest  in  them.  As  I  have  already  said,  none  of 
these  contractors  are  by  the  terms  of  their  contracts  entitled 
to  have  -any  moneys  payable  to  them,  and  in  the  view  I  have 
taken  it  is  unnecessar}'  to  discuss  whether,  even  if  the  whole 
purpose  of  the  contract  has  failed,  either  from  the  acts  of 
the  legislature  or  otherwise,  they  can  be  said  to  be  entitled 
to  recover  a  debt,  or  only  entitled  to  have  a  fund  consisting 
of  securities  and  money  administered  for  the  benefit  of  them- 
selves and  others.  See  In  re  Uruguay,  etc.,  K.  W.  Co.,  11 
Ch.  D.  772.  So  too  it  is  not  necessary  to  discuss  whether 
any  or  all  of  those  who  contracted  with  the  union  or  associa- 
tion are  creditors  of  the  Toronto  company,  nor  whether 
those  who  made  payments  to  the  Montreal  company  accepted 
that  company  -as  their  debtor. 

There  would  also  be  the  question  whether  this  company 
is  subject  to  the  Dominion  Winding-up  Act,  which  does 
not  apply  to  building  societies  not  having  a  capital  stock. 
As  a  fact,  it  has  not  even  any  assets,  for  it  had  none  in 
November,  1903,  -and  transferred  all  it  subsequently  had  to 
the  Montreal  company.  I  dismiss  the  petition  upon  the 
grounds  that  the  alleged  debt  was  ultra  vires  of  the  com- 
pany, and  that  no  one  of  the  claims  on  which  the  petition 
is  based  amounts  to  $200,  and  that  the  claims  in  which  the 
petitioner  was  beneficially  interested  do  not  together  amount 
to  $200. 

The  course  adopted  by  the  company  does  not  entitle  it 
to  costs. 
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Cartwright^  Master.  February  19th,  1906. 

chambers. 

DOBLE  V.  FRONTEXAC  CEREAL  CO. 

Default  Judgment — Setting  aside — Abatement  of  Action — 
Delay. 

Motion  by  defendants  to  set  aside  a  default  judgment. 
W.  E.  Raney,  for  defendants. 
F.  King,  Kingston,  for  plaintiff. 

The  Master: — In  this  case  the  judgment  must  be  set 
aside,  as  it  was  signed  after  the  action  had  abated,  by  reason 
of  the  transfer  of  plaintiff's  claim.  His  assignee  before  the 
signing  of  such  judgment  had  commenced  a  new  action, 
which  is  still  pending. 

Apart  from  this  ground,  there  can  be  no  doubt  that  the 
judgment  would  have  to  be  set  aside  under  the  principle 
of  Radford  v.  Barwick,  10  0.  L.  R.  720,  6  0.  W.  R.  765. 

Here  the  service  of  the  writ  was  made  in  January,  1903, 
and  the  judgment  signed  in  December,  1905.  It  would  seem 
desirable  to  have  a  Rule  passed  that  no  default  judgment 
should  be  signed  after  6  months  from  the  date  of  service  of 
fihe  WT^t,  without  notice  to  defendant  or  his  consent  to  be 
filed. 

No  blame  here  in  anyway  attaches  to  pl-aintiff's  solicitor, 
who  had  what  he  was  justified  in  considering  instructions  to 
proceed  from  an  authorized  agent  of  the  plaintiff. 

The  motion  must  be  allowed  and  the  judgment  set  aside 
with  costs.  The  plaintiff  will  probably  consent  to  a  dismissal 
of  the  action  at  once,  as  notliing  will  be  gained  by  retaining 
it  under  present  circumstances. 


Cartwrtght,  Master.  February  19th,  1906. 

chambers. 

BEFTEXMILLER  v.  GRAXD  TRFXK  R.  W.  CO. 

Pleading — Joinder  of  Canines  of  Action — Action  for  Dam- 
ages  for  Death  of  Worl-man — Claims  at  Common  Law 
and  under  Workmen's  Compensation  Act  —  Alternative 
Claims. 

Action  by  the  widow  of  a  railway  engine  driver,  who  was 
killed  bv  a  collision  while  in  defendants'  service,  to  recover 
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$10,000  damages  for  his  death  upon  the  common  law  liabi- 
lity, and  in  the  alternative  for  $5,000  damages  under  the 
Workmen's  Compensation  for  Injuries  Act. 

Defendants,  not  having  delivered  any  statement  of  de- 
fence, moved  for  an  order  requiring  plaintiff  to  elect  upon 
which  claim  she  would  proceed. 

D.  L.  McCarthy,  for  defendants. 

H.  E.  Kose,  for  plaintiff. 

The  Master: — It  was  said,  and  no  doubt  truly,  that 
in  these  cases  the  defendants  are  put  to  a  great  deal  of 
expense  in  order  to  meet  the  claim  under  the  common  law, 
A-nich  in  most  cases  is  never  pressed  at  the  trial. 

This,  however,  does  not  seem  to  be  any  reason  for  grant- 
ing an  order  for  which  no  precedent  can  be  found.  If  de- 
fendants can  shew  to  the  trial  Judge  that  they  have  been 
put  to  unnecessary  costs,  no  doubt  such  order  will  be  made 
as  will  meet  the  justice  of  the  case. 

If  these  cases  are  of  sufficient  frequency  and  importance 
to  require  an  amendment  of  Rule  232  et  seq.,  representation 
should  be  made  to  the  proper  quarter,  and  such  relief  be 
obtained  as  seems  just.  Until  that  is  done,  such  motions 
must  be  dismissed,  as  this  is,  with  costs  to  plaintiff  in  any 
event. 

On  the  question  of  alternative  claims  and  the  limits  with- 
in which  they  must  be  confined,  see  Hives  v.  Pepper,  6  0. 
W.  B.  713. 


Magee,  J.  February  19th,  1906. 

WEEKLY    COURT. 

SCHARF  V.  FITZGERALD. 

Division  Courts — Execution  against  Lands — Previous  Eeturn 
of  Nulla  Bona — Transcript  from-  one  Division  Court  to 
another — Execution  Issued  from  Wrong  Court — Invalid- 
ily — Injunction  to  Uestrain  Sale. 

Motion  by  plaintiffs  to  continue  an  interim   injunction 
restraining  defendant  from  selling  land  under  execution. 

Frank  Ford,  for  plaintiffs. 

II.  E.  Rose,  for  defendant  Fitzgerald. 
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Magee,  J.: — Plaintiffs  are  owners  o/  land  bought  from 
Kobert  and  Adelaide  Toles,  and  seek  to  restrain  defendant 
Fitzgerald  from  selling  it  under  executioi^  issued  by  him 
against  the  lands  of  Eobert  and  Adelaide  Toles,  and  placed 
in  the  sheriff^s  hands  before  the  sale  and  conveyance  to  plain- 
tiffs.    The  land  is  in  the  county  of  Lambton. 

The  defendant  Fitzgerald  recovered  judgraeni  in  October, 
1901,  against  the  Toleses  in  the  5th  Division  Court  in  the 
county  of  I^arabton  for  $41.39  and  costs.  Wdthout  issuing 
execution  in  that  Court,  he  caused  a  transcript  and  certificate 
of  the  judgment  under  sec.  22  of  the  Division  Courts  Act  to 
be  sent  to  tlie  5th  Division  Court  in  the  county  of  Kent,  in 
the  territory  of  which  the  Toleses  then  resided.  From  the 
latter  Court  an  execution  against  goods  was  issued  to  the 
bailiff  of  that  Court,  and  a  return  of  nulla  bona  was  made 
by  him  in  November,  1901,  and  on  14th  February,  1902, 
an  execution  against  the  lands  was  issued  from  the  same 
Court  to  the  sheriff  of  Lambton  county.  That  execution  was 
duly  renewed  within  3  years,  and  under  it  the  sheriff  is  now 
proceeding,  at  the  instance  of  defendant  Fitzgerald,  the  ex- 
ecution creditor,  to  sell  certain  village  lots  in  Wyoming. 

These' lots  from  the  date  of  the  judgment  down  to  Sep- 
tember, 1904,  belonged  to  Adelaide  Toles,  subject  to  a  mort- 
gage for  about  $29.  About  1st  September,  1904,  she  sold 
them  to  the  present  plaintiffs,  or  one  of  them,  for  $75,  out 
of  which  the  mortgage  was  paid  and  a  discharge  registered. 
The  date  of  registration  does  not  appear.  To  raise  money  to 
pay  that  mortgage  plaintiffs  gave  a  mortgage  on  the  same 
lands  to  another  person.  How  it  is  that  plaintiffs  and  the 
later  mortgagee  accepted  the  title  with  plaintiffs'  execution 
standing  in  the  way  does  not  appear. 

Shortly  before  this  present  action,  these  plaintiffs  joined 
with  the  execution  debtors  (Toles)  in  an  application  to  the 
Judge  of  the  County  Court  of  Kent  to  set  aside  the  execution 
for  the  reasons  urged  here  against  its  validity.  That  appli- 
cation stood  adjourned,  and  plaintiffs  say  that  the  County 
Court  Judge  expressed  the  opinion  that  they  should  proceed 
in  this  Court  to  restrain  the  sale. 

It  is  asserted  by  defendant  Fitzgerald,  and  not  contra- 
dicted by  plaintiffs,  that  at  no  time  since  the  judgment  against 
them  have  the  execution  debtors  had  any  goods  in  the  county 
of  Lambton,  and  therefore  it  would  have  been  a  useless 
expense  to  issue  execution  from  the  Division  Court  there 
against  goods. 
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The  only  authority  for  iissuing  writs  of  execution  against 
iands  from  Division  Courts  is  contained  in  sec.  230  of  the 
division  Courts  Act' originally  passed  in  1894,  being  sec.  8 
01  57  Vict.  ch.  23.     It  enacts  that  in  case  an  execution  is 
^^^tned  nulla  bona  by  a  bailiff  *'  in  the  Court  in  which  judg- 
^^^nt  was  recovered, '  the  judgment  creditor  may  sue  out 
execution  against  lands  of  the  judgment  debtor,  and  the  clerk 
of  **  the  Court  in  which  such  judgment  was  obtained  "  shall 
issue  a  writ  of  execution  against  the  lands  to  the  sheriff  of 
the  county  in  which  such  return  of  nulla  bona  is  made,  or  to 
the  sheriff  of  any  other  county  in  which  lands  of  the  judg- 
ment debtor  are  situate.     The  prescribed  form  of  writ  recites 
that  judgment  was  ^*  recovered ''  in  the  Court  from  which 
the  writ  issues.     Can  it  be  said  in  this  case  that  judgment 
was  recovered  or  obtained  in  the  Kent  Division  Court  ?    As 
between  that  Court  and  the  Lambton  Division  Court,  it  ap- 
pears to  me  that  the  legislature  clearly  intended  the  latter 
as  the  one  from  which  the  execution  against  lands  was  to  issue. 

Before  1894  the  only  way  to  reach  the  judgment  debtors 
lands  under    a    Division    Court   judgment    w^s  to  obtain  a 
transcript  of  the  judgment  from  the  Division  Courts  and 
^^^  it  in  the  County  Court,  whereupon  it  became  a  judg- 
"^®^t    of    the    latter    Court,  and    execution    against    lands 
or  goods  could   issue   there:     R.    S.    0.    1887    ch.   51,  sees. 
^^^>    224,   226.     This   transcript  it  was  necessary  to   issue 
{tOtU  the  Division  Court  in  which  judgment  was  originally 
t^overed,  and    it    could  not    issue  from  a  Division    Court 
^0  which  a  transcript  had  been  sent  from  the  original  Court : 
Burgess  v.  TnUy,  24  C.  P.  549;  Jones  v.  ^Paxton,  19  A.  R. 
163.    The  difference  between  the  effect  of  a  transcript  to 
another  Division  Court  and  that  of  a  transcript  to  a  County 
Court  was  very  great.     In  the  latter  case  the  judgment  be- 
came a  judgment  of  the  County  Court,  and  ceased  to  be  a 
judgment    of    the    Division    Coui^,    and   proceedings    there 
ceased.    In  the  former  case  it  did  not  become  a  judgment  of 
the  Court  receiving  the  transcript,  but  still  remained  a  judg- 
ment in  the  original  Division  Courts — and,  subject  to  certain 
restrictions,  proceedings  inight  still  be  taken  there:    Re  El- 
liott v.  Xorris,  17  0.  R.  78;  Jones  v.  Paxton,  19  A.  R.  163;. 
Byan  v.  McCartney,  19  A.  R.  423 ;  Farr  v.  Robins,  12  C.  P. 
35;  Kehoe  v.  Brown,  13  C.  P.  549. 

voL.vn.  o-w.B  NO.  7 — 19 
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I  do  not  see  any  indication  that  when  the  legislature  made 
the  change  in  1894  anything  more  was  intended  to  be  done 
than  to  simplify  the  proceedings  by  having  the  execution 
issued  from  the  same  Court  which  formerly  issued  the  trans- 
cript to  the  Count}^  Court — ^and  indeed  the  words  used  seem, 
as  1  have  said,  to  indicate  clearly  that  the  original  Division 
Court  was  intended. 

Section  36  of  the  Evidence  Act  is  not,  I  think,  without 
some  bearing.  That  was  originally  sec.  4  of  57  Vict.  ch.  26 
(0.),  which,  by  sec.  3,  also  allowed  execution  against  lands 
to  issue  from  Division  Courts,  there  being  two  enactments  to 
that  effect  in  the  same  session.  Section  3  was  repealed  in  the 
following  year  by  58  Vict.  ch.  14,  sec.  2.  Section  4  declares 
that  in  proving  title  under  a  sheriff's  conveyance  based  on  an 
execution  from  the  Division  Court,  it  shall  be  sufficient  to 
prove  the  judgment  recovered  in  the  Division  Court,  vdthout 
proof  of  any  prior  proceedings.  It  cannot  be  said  that  this 
suggests  anything  about  transcripts  as  forming  the  basis  of  the 
execution. 

The  mere  fact  that,  after  a  transcript  to  another  Division 
Court,  restrictions  are  placed  upon  further  proceedings  in  the 
Court  issuing  the  transcript,  has  little  bearing.  The  im- 
portant fact  is  that  proceedings  can  still  be  taken  there.  And 
a  similar  restriction  is  imposed  when  execution  against  lands 
is  issued  from  the  original  Court,  though  undoubtedly  the 
judgment  still  remains  in  the  Court  issuing  it. 

It  is  true  that  by  sec.  223  it  is  declared  that  all  proceed- 
ings may  be  taken  for  enforcing  and  collecting  the  judgment 
in  the. Division  Court  receiving  a  transcript,  by  the  officers 
thereof,  that  could  be  had  or  taken  for  the  like  purpose 
upon  judgment  recovered  in  any  Division  Court.  But  that 
provision  was  in  the  Act  since  1855,  and  yet  did  not  enable 
such  Court  to  issue  transcripts  to  a  County  Court.  Without 
passing  upon  the  question  whether  the  sheriff  would  be  an 
officer  of  the  Court  within  the  section,  it  is  sufficient  to  point 
out  that  the  legislature  in  conferring  the  new  power  in  1894 
placed  the  limitation  upon  it  as  to  the  Court  in  which  it  shoidd 
be  exercised.     .     .     . 

It  seems  desirable  that  the  various  authorities  sent  to 
other  jurisdictions  to  collect  a  judgment  should  all  emanate 
from  the  original  Court,  and  not  that  each  Court  receiving 
a  transcript  should  be  a  new  centre. 
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It  is  not  necessary  to  consider  whether  a  return  of  nulla 
bona  in  the  Kent  Division  Court,  certified  to  the  Lambton 
Court,  would  be  sufficient  compliance  with  .  .  .  sec.  230, 
or  whether  it  might  be  necessary  to  issue  execution  against 
goods  in  the  original  Court.     .     .     . 

[Eeference  to  Jones  v.  Paxton,  19  A.  E.  163;  Turner  v. 
Tourangeau,  8  0.  L.  E.  221,  4  0.  W.  E.  12.] 

For  the  present  motion  it  is  sufficient  that  the  Kent  Divi- 
sion Court  had  not  authority  to  issue  the  writ  against  lands. 

A  question  is  raised  as  to  the  right  of  plaintiffs  to  have 
priority  for  the  amount  paid  on  the  mortgage,  but  I  xmder- 
stood  that  defendant  Fitzgerald  was  not  inclined  to  press  his 
claim  in  that  respect,  and  it  is  at  all  events  unnecessary  to 
discuss  it,  in  the  view  I  have  taken  as  to  the  validity  of  the 
execution. 

The  injunction  is  continued.  Costs  in  the  cause,  unless 
the  trial  Judge  otherwise  orders.  If  the  parties  desire,  the 
motion  may  be  turned  into  a  motion  for  judgment. 


February  19th,  1906. 

divisional  court. 

BASSANI  V.  CANADIAN  PACIFIC  E.  W.  CO. 

Master  and  Servant — Injury  to  Servant — Negligence  of  Fore- 
man of  Company  —  Open  Hatch  in  Vessel — Absence  of 
Lights — Evidence — }Yorhmens  Compensation  Act. 

Appeal  by  defendants  from  judgment  of  Falconbridge, 
C.J.,  upon  findings  of  a  jury,  in  favour  of  plaintiff  for  $350 
in  an  action  to  recover  damages  for  personal  injuries  received 
by  plaintiff  by  falling  at  night  into  an  open  unguarded  hatch 
in  a  vessel  which  he  was  engaged  in  unloading  for  defendants. 

W.'  E.  White,  K.C.,  for  defendants. 

A.  H.  Marsh,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Street,  J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  : — .  .  .  I  do  not  see  that  the  case  could  have 
been  withdrawn  from  the  jury.  There  is  evidence  of  negli- 
gence to  go  to  them,  and  enough  evidence  to  justify  their 
verdict  and  findings.  Much  of  the  evidence  goe.<  to 
i^ew    that    the    details    in    the    blue    print    plan    are    not 
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V^    J.  V^r\^tA,  tor  rj-fen^arxt. 
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The  iMaster: — The  matter  has  been  gone  into  at  some 
length.  Whatever  new  contract  was  made  in  June,  1904  (if 
there  was  a  contract),  was  by  letters.  These  are  produced, 
but  are  silent  as  to  the  place  of  payment.  It  is  therefore 
impossible  at  present  to  say  for  certain  where  the  alleged 
breach  occurred.  The  arrangement  in  June,  1904  (if  a  new 
contract),  was  certainly,  or  at  least  prima  facie,  made  in 
Ontario  by  plaintiffs^  letter  of  acceptance  posted  at  Dundas 
to  defendant  at  Montreal. 

In  these  circumstances,  the  rule  laid  down  in  Canadian 
Eidiator  Co.  v.  Cuthbertson,  9  0.  L.  R.  126,  5  0.  W.  R.  66, 
would  seem  to  be  applicable.  The  same  course  was  adopted 
in  BlacUey  v.  Elite  Costume  Co.,  9  0.  L.  R.  382,  5  0.  W.  R. 
67,  where  the  whole  question  was  considered  by  a  Divisional 
Court,  and  a  similar  order  was  upheld. 

Whether  the  arrangement  in  June,  1904,  was  a  new  con- 
tract or  was  a  part  of  the  original  contract  of  November, 
1902  (which  was  admittedly  to  be  performed  at  Montreal), 
cannot  be  satisfactorily  determined  on  the  present  material. 
The  defendant  must,  therefore,  have  leave  to  enter  a  con- 
ditional appearance,  and  should  do  so  within  10  days.  The 
costs  of  this  motion  will  be  in  the  cause.  The  examinations 
already  had  should  be  used  as  examinations  for  discovery 
as  far  as  possible. 


Falconbridge,  C.J.  February  20th,  1906. 

CHAMBERS. 

McKERGOW  V.  COMSTOCK. 

Discovery — Examination  of  Plaintiff ^Lib el — Defence — Re- 
levancy of  Questions. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers 
(aiite  197)  requiring  plaintiff  to  attend  for  further  examina- 
tion for  discovery. 

John  Jennings,  for  plaintiff. 

C.  A.  Moss,  for  defendants. 

Falconbridge,  C.J.,  dismissed  the  appeal  with  costs  to 
defendants  in  any  event. 
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Cartwright,  Master.  February  20th,  1906. 

chambers. 

COPELAND-CHATTEESON   CO.   v.   BUSINESS   SYS- 
TEMS LIMITED. 

Particulars — Statement  of  Claim — Infringement  of  Patents 
— Other  Claims  —  Postponement  tUl  after  Discovery  — 
Difference  in  English  Practice. 

Motion  by  defendants  for  particulars  of  the  amended 
statement  of  claim. 

6.  H.  Kilmer,  for  defendants. 

W.  E.  Eaney,  for  plaintiffs. 

The  (Master  : — The  statement  of  claim,  as  finally  amend- 
ed after  the  various  decisions  in  6  0.  W.  R.  555,  7  0.  W.  R. 
42,  72,  contains  48  paragraphs  of  allegations  of  fact,  which 
are  followed  by  17  clauses  of  prayer  for  relief.  .  .  .  De- 
fendants are  asking  particulars  of  21  out  of  the  48  para- 
graphs. .  .  .  There  was  no  affidavit  that  the  particu- 
lars were  necessary  for  purposes  of  pleading,  and  the  argu- 
ment was  based  on  the  view  that  the  statement  of  claim  was 
too  indefinite  to  require  defendants  to  plead  thereto.  Leave 
was  asked  to  file  the  customar}'  affidavit,  if  it  was  thought 
necessary  to  have  it     .     .     . 

It  is  true,  as  said  in  Odgers  on  Pleading,  5th  ed.,  p.  178, 
that  *'  it  is  no  objection  to  an  application  for  particulars  that 
the  applicant  must  know  the  true  facts  of  the  case  better  than 
his  opponent 

It  is  no  less  true,  as  said  in  Waynes  Merth}T  Co.  v.  Rad- 
ford, [1896]  1  Ch.  29,  that  "  no  hard  and  fast  rule  can  be 
laid  down  as  to  when  particulars  should  precede  or  follow 
discovery."  Each  case  must  depend  on  its  own  circum- 
stances. 

In  the  circumstances  of  this  case,  I  think  particulars 
should  be  ordered  only  as  to  the  allied  infringement  of 
plaintiffs'  patents.  These  seem  to  be  necessary  under  Smith 
V.  Greey,  11  P.  R.  159,  and  the  practice  which  has  prevailed 
since  that  date. 

As  to  the  other  branches  of  plaintiffs'  claim,  T  do  not  ^^ee 
any  present  necessity  for  making  any  order.  It  was  suggest- 
ed on  the  argument  that   defendants  could   only   deny  the 
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alleged  wrongful  acts,  as  the  statement  of  claim  now  stands, 
whereas  they  might  desire  to  plead  by  way  of  confession  and 
avoidance.  But  no  suggestion  was  made  as  to  how  this  could 
arise,  and  I  am  not  able  to  think  of  any  assistance  that  would 
come  from  giving  particulars. 

On  this  whole  question  of  particulars  it  is  to  be  remem- 
bered that  the  English  cases  are  to  be  qualified  in  their  ap- 
plication in  this  province  by  the  absence  in  the  English  prac- 
tice of  any  of  such  powers  of  examination  for  discovery  as  are 
given  by  ours.     .     .     . 

[Brference  to  Odgers  on  Pleading,  5th  ed.,  p.  174;  Tem- 
perton  v.  Eussell,  9  Times  L.  R.  318,  319.] 

If,  after  discovery  or  at  any  later  stage,  defendants  think 
fit  to  do  so,  they  may  renew  their  motion.  If  they  do  not, 
the  costs  of  this  motion  will  be  in  the  cause.  If  they  do  re- 
new, costs  will  be  disposed  of  on  the  renewed  motion.  De- 
fendants should  deliver  statement  of  defence  within  10  days 
after  delivery  of  the  particulars  ordered. 

There  was  also  an  argument  that  some  breaches  of  plain- 
tiffs' claim  do  not  disclose  any  cause  of  action,  because  there 
is  no  allegation  of  special  damage.  It  was  said  that  this  was 
established  by  Ratcliffe  v.  Evans,  [1892]  2  Q.  B.  524;  White 
V.  Mellin,  [1896]  A.  C.  154;  and  Smith's  Master  and  Ser- 
vant,  4th  ed.,  p.  157.  If  this  is  so,  it  would  be  a  ground  of 
demurrer,  and  cannot  be  dealt  with  by  me.     .     .     . 

The  true  principle  in  regard  to  an  order  for  particulars 
is  given  in  Odgers  on  Pleading,  5th  ed.,  p.  178:  "  Particulars 
will  be  ordered  whenever  the  Master  is  satisfied  that  without 
them  the  applicant  cannot  tell  what  is  going  to  be  proved 
against  him  at  the  trial."    .     .     . 


Teetzel,  J.  February  21st,  1906. 

WEEKLY  COURT. 

Ee  ZIMMERMAN  AND  SENNER. 

Will — Construction — Devise — Charge  on  Unspecified  Portion 
of  Lands  Devised — Conveyance  of — Portion  of  Lands  free 
from  Charge — Vendor  and  Purchaser. 

Petition  by  vendor  under  Vendors  and  Purchasers  Act. 
The  question  arose  on  the  following  clause  in  the  will  of  the 
late  Gilbert  Milligan,  a  former  owner  of  the    property  in 
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question:  "I  leave  to  my  son  James  the  Chestnut  street 
property,  also  the  north  house  on  Robert  street,  and  if  my 
grandson  John  grows  up  a  good  young  man,  that  my  son 
James  will  give  him  one  house,  so  that  he  may  have  a  house 
for  himself."  Besides  the  house  on  Robert  street,  there  were 
3  houses  on  the  Chestnut  street  property,  194,  196,  and  198. 
The  house  in  question  was  198,  and  was  purchased  by  the 
vendor  from  James  Milligan.  The  grandson  John,  as  it  was 
conceded  upon  the  argument,  had  attained  his  majorit}' ;  but 
whether  he  was  "a  good  young  man"  was  not  established, 
nor  did  it  appear  that  James  Milligan  had  yet  given  him  one 
of  the  4  houses.  It  was,  however,  conceded  that  James  was 
still  the  registered  owner  of  2  of  the  4  houses. 

L.  F.  Heyd,  K.C.,  for  vendor. 

D.  D.  Grierson,  for  the  purchaser. 

Teetzel,  J.,  held  that  in  these  circumstances  the  vendor 
was  not  bound  to  obtain  a  release  from  the  grandson  John. 
The  right  to  select  the  particular  house  out  of  the  4  devised 
is  vested  in  James;  the  time  for  the  selection  has  arrived; 
and  James,  being  still  the  owner  of  2  of  the  houses,  has  it 
within  his  power  to  give  John  one  of  them.  Without  decid- 
ing whether  all  the  houses  would  be  affected  by  any  charge 
in  favour  of  John  until  he  should  have  ^*  grown  up,"  it  is 
quite  clear  that  now  there  is  no  such  charge,  and  that  so  long 
as  James  retains  at  least  one  of  the  houses  which  he  could 
give  to  John,  he  may  freely  convey  the  others. 

Order  so  declaring.  Costs  of  motion  to  be  fixed  by  the 
registrar  and  paid  to  the  vendor. 


Teetzel,  J.  February  21st,  1906. 

WEEKLY    COURT. 

Re  village   OF  BEAMSVILLE   AND  FIELD- 
MARSHALL. 

Arbitration  and  Award  —  Appeal  from  Award — Absence  of 
Provision  for  in  Submission — Application  of  Provision  of 
Municipal  Act  Giving  Bight  of  Appeal — Submission  In- 
cluding Matters  outside  Municipal  Act — Breach  of  Con- 
tra c t — Trespass —  Va lidity  of  Subm iss io n . 

Motion  by  Agnes  Field-Marshall  to  quash  the  appeal  of 
the  village  corporation  from  an  award  of  arbitrators,  chiefly 
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upon  the  following  grounds:  (1)  that  the  reference  to  arbi- 
tration was  not  governed  by  those  provisions  of  the  Munici- 
pal Act  under  which  an  appeal  lies  as  of  right;  (2)  that  the 
submission  contained  no  agreement  for  an  appeal;  (3)  that 
it  referred  to  arbitration  matters  in  dispute  other  than  the 
value  of  lands  taken  or  injuriously  affected. 

E.  D.  Armour,  K.C.,  and  C.  H.  Pettit,  Grimsby,  for  the 
applicant. 

6.  Lynch-Staunton,  K.C.,  and  A.  W.  Marquis,  St.  Cath- 
arines, for  the  village  corporation,  appellants. 

Teetzel,  J.: — For  the  purpose  of  disposing  of  the  mo- 
tion, I  do  not  deem  it  necessary  to  determine  whether,  not- 
withstanding by-laws*  155  and  165,  passed  in  1894,  a  further 
bv-law  was  necessary  to  entitle  the  municipality  to  make  the 
alterations  in  their  waterworks  system  upon  the  applicant's 
land,  because  both  parties  appear  to  have  appointed  arbitra- 
tors without  aAy  suggestion  of  a  further  by-law  being  re- 
quired, and  because  after  the  appointment  the  parties  entered 
into  an  agreement  of  submission,  in  which  it  is  recited  that 
*Mt  is  deemed  advisable  that  the  scope  of  such  arbitration 
and  the  jurisdiction  of  the  arbitrators  appointed  in  making 
their  award  should  be  clearly  defined.''  After  specifying  the 
lands  taken,  occupied,  or  entered  upon,  the  agreement  pro- 
ceeds to  provide  that  damages,  if  any,  to  be  awarded  shall 
include  all  the  damages  occasioned  to  the  applicant  by  reason 
of  "all  acts  of  the  said  municipal  corporation  or  their  ser- 
vants previous  to  the  notice  appointing  arbitrators  served  on 
behalf  of  said  municipal  corporation  .  .  .  and  including 
therein  all  damages  occasioned  by  or  resulting  from  any 
trespass  by  the  said  municipal  corporation  or  their  servants 
to  or  upon  the  lands  of  (the  applicant)  and  using  or  in  any 
way  injuriously  affecting  the  same  or  the  water  supply  of  (the 
applicant)  and  any  other  benefits  or  advantages  purtenant 
to  her  lands.'' 

Paragraph  3  recites  that  the  applicant  claims  damages 
for  breach  of  contract,  "  and  it  is  agreed  that  the  arbitrators 
shall  have  authority  and  power  to  hear  evidence  as  to  the 
same  and  to  determine  whether  there  has  been  any  such 
breach  of  contract,  and  .  .  .  shall  have  power  to  award 
damages  resulting  from  such  breach  of  contract  or  occasioned 
thereby.'' 
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Paragraph  4  provides  that  the  foregoing  provisions  shall 
not  restrict  the  jurisdiction  of  the  arbitrators  or  the  scope 
of  the  arbitration,  "  but,  in  addition  to  the  power  conferred 
by  the  foregoing  provisions,  said  arbitrators  shall  have  all  the 
powers  conferred  upon  them  by  the  Municipal  Act  and  the 
Municipal  Waterworks  Act." 

Assuming  that  the  rights  of  the  municipality  had  not  be- 
come exhausted  under  by-laws  155  and  165,  and  that  a 
further  by-law  was  not  necessary,  ...  an  award  of 
compensation  to  the  applicant  for  damages  by  reason  of  the 
land  having  been  injuriously  affected,  would  not  require 
adoption  under  sec.  463  of  the  Municipal  Act,  and  would  be 
appealable  under  sec.  464:  Re  McLellan  and  Township  of 
Chmguacousy,  IS  P.  R.  246. 

The  difficultj%  however,  is  that  the  submission  refers  other 
matters  to  the  arbitrators,  'namely,  questions  of  claims  for 
damages  "  from  any  trespass,^'  etc.  and  damages  "  for  breach 
of  contract ^^  I  think  these  are  both  questions' not  within  the 
jurisdiction  of  arbitrators  appointed  pursuant  to  notice  under 
the  Municipal  Act.  The  function  of  such  arbitrators  (sec. 
451)  is  to  determine  the  compensation  to  be  paid  for  land 
"  entered  upon,  taken,  or  used  by  the  municipal  corporation 
in  the  exercise  of  any  of  its  powers  or  which  is  injuriously 
affected  thereby" — and  without  special  authority  from  both 
parties  such  arbitrators  would  not  have  power  to  arbitrate 
upon  matters  outside  the  statutory  authority. 

The  award  is  for  a  lump  sum.  ...  In  the  absence 
of  anything  to  the  contrary  on  the  face  of  the  award,  it  must 
be  assumed  that  something  for  these  claims  entered  into  the 
amount  awarded.  But  for  the  agreement  of  the  parties  I 
think  neither  of  these  claims  could  have  been  considered  by 
the  arbitrators  in  estimating  the  damages  under  the  Act,  and 
therefore  that  the  right  to  appeal  does  not  depend  upon  the 
provisions  of  the  Municipal  Act,  but  upon  the  terms  of  the 
submission,  and  is  governed  in  that  respect  by  the  Arbitra- 
tions Act,  R.  S.  0.  1897  ch.  62;;  and,  as  there  is  no  pro- 
vision for  an  appeal,  as  provided  for  in  sec.  14  of  that  Act, 
and  no  agreement  that  sec.  462  of  the  Municipal  Act  shall 
apply,  there  is  consequently  no  right  to  appeal,  and  the 
municipal  corporation  are,  I  think,  limited  to  moving  to  set 
aside  the  award  under  sec.  12  of  the  Arbitrations  Act,  or  for 
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any  objections  thereto  at  common  law,  but  are  not  entitled  to 
have  the  Conrt  review  the  award  on  the  merits.     .     .     . 

[Reference  to  Darlington  v.  Hardy,  [1891]  1  Q.  B.  245.] 

*  1  do  not  think  the  argument  of  counsel  for  the  munici- 
pality against  the  validity  of  the  agreement  of  submission 
can  prevail.  The  submission  appears  to  be  signed  by  the 
reeve  and  derk,  and  is  under  the  seal  of  the  munici- 
pality, and  was  prepared  by  their  solicitor)  and  recognized  by 
both  parties  preliminary  to  and  during  the  arbitration,  and 
accepted  by  jJl  the  arbitrators  as  fixing  the  scope  of  the  ar- 
bitration and  their  jurisdiction  in  making  their  award;  and 
I  think  it  must  be  accepted  upon  this  motion  as  conclusive 
against  the  corporation. 

The  notice  of  appeal  may  be  amended  as  counsel  for  the 
municipality  may  be  advised,  and  allowed  to  stand  as  a  mo- 
tion to  set  aside  the  award  or  refer  it  back;  but  the  appeal 
must  be  quashed,  and  the  costs  of  this  motion  will  be  costs 
to  the  applicant  on  final  taxation. 


February  21st,  1906. 

divisional  court. 

KELLY  V.  TOWNSHIP  OF  WHITCHURCH, 

BAKER  V.  TOWNSHIP  OF  WHITCHURCH. 

IFay — Non-repair — Injvry  to  Persons  Driving  on  Highway 
— Logs  Piled  Thereon — Notice  to  Municipal  Corporation 
— Negligence — Contributory  Negligence. 

Appeal  by  defendants  from  judgment  of  Mabee,  J.,  at 
the  trial,  6  6.  W.  R.  839. 

J.  W.  McCuUough,  for  defendants. 

Grayson  Smith,  for  third  party. 

C.  R.  Fitch,  Stouffville,  for  plaintiffs. 

The  Court  (Meredith,  C.J.,  Britton,  J.,  Teetzel,  J.), 
dismissed  the  appeal  with  costs. 
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204.  That  section  follows  the  wording  of  sec.  80  of  37  & 
38  Vict.  ch.  9  (D.)  In  considering  its  effect  in  the  South 
Renfrew  case,  H.  E.  C.  705,  the  late  Sir  Adam  Wilson 
thought  that  a  far  more  serious  defect  could  not  have  been 
held  to  have  affected  the  result  of  the  election  if  one  had  taken 
place  in  spite  of  the  defect  in  the  nomination  paper. 

The  other  two  objections  are  of  no  force  unless  sec.  129 
(3  a)  is  controlled  by  sec.  315.  The  former  section  only  re- 
quires the  nominee  to  file  "  a  statutory  declaration,*'  &c.,  and 
this  was  admittedly  done.  The  section  must  be  interpreted 
by  itself.  If  the  intention  had  been  to  confine  the  persons 
before  whom  such  declaration  was  to  be  made  to  those  named 
in  sec.  316,  it  would  have  been  easy  to  do  so.  In  any  case  it 
seems  reasonable  to  hold  that  under  E.  S.  0.  1897  ch.  74, 
sec.  13,  the  commissioner  for  taking  affidavits  had  power  to 
receive  these  declarations.  This  would  appear  to  be  the 
result  of  sec.  8  (sub.-sec-  19)  and  sec.  9  of  the  Interpretation 
Act,  when  read  together  with  sec.  2  (sub-sec.  12)  of  the 
Judicature  Act 

On  all  these  grounds,  therefore,  I  think  the  motion  should 
be  dismissed  and  with  costs,  except  as  against  Reynolds.  He 
was  no  doubt  disqualified  by  reason  of  his  being  a  school 
trustee  (see  Rex  ex  rel.  Jamieson  v.  Cook,  9  0.  L.  R.  466,  5 
0.  W.  R.  359).  But  it  is  at  least  doubtful  if  he  was  properly 
brought  into  this  motion  under  sec.  225  of  the  Municipal  Act. 
In  any  case  the  costs  were  not  substantially  increased  by  his 
presence.  As  against  him  the  motion  will  be  dismissed  with- 
out costs. 


Teetzel,  J.  February  23rd,  1906. 

CHAMBERS. 

REX  EX  REL.  MARTIN  v.  WATSON. 

Municipal  Elections — Qualification  of  Alderman — Declaror 
tion  at  Nomination — Omission  to  Disclose  Qualifying 
Property — Mistake  —  Subsequent  Declaration  —  Actual 
Qualification. 

Appeal  by  relator  in  a  quo  warranto  proceeding  from 
judgment  of  acting  Judge  of  County  Court  of  Essex,  refusing 
to  set  aside  the  election  of  defendant  as  an  alderman  for  the 
city  of  Windsor. 

W.  M.  Douglas,  K.C.,  for  relator. 

D.  L.  McCarthy,  for  defendant. 
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Teetzel,  J. : — The  main  question  is  whether  the  declara- 
tion required  by  see.  129,  sub-sec.  3  (a),  of  the  Consolidated 
Municipal  Act,"^  1903,  aa  amended  by  4  Edw.  VII.  ch.  22, 
j  sec.  4,  to  be  taken  by  a  candidate  on  the  day  of  or  following 

I  the  nomination,  must  disclose  the  property  upon  which  he 

relies  for  qualification,  and  whether,  if  it  does  not,  the  elec- 
tion is  void  notwithstanding  that  he  is  in  fact  duly  qualified 
for  election. 

The  declaration  in  question  was  made  on  the  day  follow- 
ing nomination,  and,  while  strictly  in  form  required  by  the 
statute,  the  property  therein  mentioned,  though  of  sufficient 
assessed  value,  did  not  in  fact  qualify  defendant,  owing  to  an 
incumbrance  upon  it  not  referred  to  in  the  declaration. 
After  his  election  and  before  taking  office,  defendant  made 
the  declaration  required  by  sec.  311  of  the  Municipal  Act, 
1903,  in  which  he  set  forth  the  freehold  property  described 
in  the  first  declaration,  together  with  leasehold  property 
which  by  itself  was  sufiicient  to  qualify  him  for  the  ofiice. 

From  the  facts  appearing  in  evidence,  it  is  fair  to  assume 
that  the  omission  to  place  in  the  first  declaration  the  lease- 
hold property  was  an  honest  mistake,  and,  as  the  declarant 
affirms  in  effect  that  he  possessed  the  necessary  qualification 
for  the  office,  which  he  in  fact  did,  and  having  in  view  the 
manifest  purpose  of  the  provision  in  question,  as  stated  by  the 
acting  County  Court  Judge,  namely,  to  prevent  persons  who 
know  they  have  not  the  necessary  qualification  becoming  can- 
didates and  getting  their  names  placed  upon  the  ballot  papers, 
it  would  be  a  very  harsh  interpretation  of  this  statute  to  hold 
that  the  election  in  question  is  void. 

While  the  declaration  required  by  sec.  311  is,  no  doubt,  a 
prerequisite  to  the  discharge  of  the  duties  of  the  office,  as 
decided  in  Begina  ex  rel.  Clancy  v.  St.  Jean,  46  U.  C.  R. 
77,  cited  by  Mr.  Douglas,  I  find  that  such  declaration  was 
duly  taken  by  the  respondent. 

The  first  declaration  being  on  its  face  sufficient  in  form, 
and  having  in  view  its  limited  purpose,  and  defendant  being 
in  fact  duly  qualified  for  the  election,  and  having  been 
elected,  I  think  it  is  too  late,  after  the  election,  to  contend 
that  the  misstatement  regarding  the  qualifying  property 
mentioned  in  the  first  declaration  is  a  ground  for  setting 
aside  the  election,  which  is  otherwise  free  from  objection. 

Appeal  dismissed  with  costs  to  defendant. 
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to  her  BO  as  to  avoid  expense  and  trouble  in  cai^  he  failed  to 
pay.  When  there,  something  was  said  to  her  aboat  plaintiff 
haying  signed  off  his  rights  by  signing  the  mortgage.  . 
William's  wife  .  .  .  went  with  defendant  lo  Wallter,  the 
mortgagee,  and  def^idant  told  him  she  wished  to  take  up  hia 
mortgage.  He  says  he  understood  she  was  going  to  take  a 
mortgage.  He  went  to  the  office  of  Hurlburt  .  .  .  and 
told  Hurlburt  that  defendant  was  going  to  take  up  his  mort- 
gage, and  instructed  Hurlburt  to  draw  a  discharge.  Defend- 
ant and  William's  wife  also  went  there  and  instructed  Uui- 
hurt  to  draw  the  papers  to  carry  out  the  arrangement  aniTed 
at.  Hurlburt  thereupon  drew  a  deed  of  the  land  from  Wil- 
liam and  his  wife  to  defendant,  and  a  so-called  discharge  of 
the  mortgage.  The  deed  contains  the  ordinary  covenants  in 
statutory  short  form  by  William,  and  has  no  recitals,  and 
makes  no  mention  of  plaintiff  s  rights  nor  of  the  mortgage, 
and  the  expressed  consideration  is  $450.  Defendant  gave 
Walker  her  cheque  for  $420,  and  he  signed  the  discharge  and 
left  it  with  Hurlburt,  not  to  be  registered  till  Walker  should^ 
learn  thai  defendant's  cheque  was  paid.  Defendant  says  that 
she  gave  William's  wife  $30  wherewith  to  pay  the  expenses 
of  the  witness,  $6,50,  and  meet  William's  immediate  needs. 
.  .  .  The  deed  was  signed  that  day  by  William's  wife,  and 
was  afterwards  taken  out  to  William's  house  and  signed  by 
him  there  within  a  day  or  two.  Both  deed  and  disoharge 
bear  date  16th  Januar}-,  1903,  and  both  were  registered 
.  .  .  on  22nd  Januar}%  1903.  .  .  .The  mortgage 
.  .  .  has  indorsed  on  it  the  registrars  certificate  that  a 
discharge  has  been  registered. 

The  discharge  calls  for  some  comment.  It  purports  to 
be  in  the  ordinary  statutory  form,  and  is  indorsed  "  Robert 
Walker  to  W^.  A.  Quackenbush — discharge  of  mortgage;"  but 
by  it  Walker  certifies  that  "Amanda  S.  Brown  has  satisfied 
all  money  due  or  to  grow  due  upon  a  mortgage  made  by  Wil- 
liam Allen  Quackenbush  and  Mary  Elizabeth  his  wife  to 
Robert  Walker"  .  .  .  (giving  properly  the  other  par- 
ticulars required  in  the  statutory  form),  "and  that  such 
mortgage  has  not  been  assigned."  No  mention  is  made  in 
it  of  plaintiff  having  joined  in  the  mortgage,  though  R.  S.  O. 
eh.  136,  schedule  L.,  seems  to  call  for  the  name  of  the  mort- 
gagors to  be  stated.  There  is  no  explanation  as  to  how  or 
why  this  omission  was  made.  Hurlburt  must  have  had  the 
mortgage  before  him,  and  one  can  only  conjecture  whether 
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it  was  a  mere  clerical  error,  or  whether  the  conveyancer  had 
the  idea  that  by  not  mentioning  plaintiff's  name  the  mort- 
gage would  be  kept  alive  as  to  his  interest  in  the  lands.  If 
such  was  his  idea,  it  would  have  been  quite  in  accordance  with 
the  intention  of  the  parties.     .     .     . 

In  the  same  month,  very  shortly  afterwards,  William 
died  .  .  .  leaving  his  widow,  a  young  woman,  with  in- 
fant children.  .  .  .  She  said  she  could  not  keep  plain- 
tiff. .  .  .  After  seeing  defendant,  she  told  plaintiflf's 
nephew  that  plaintiff  had  signed  ofif  and  had  no  right  and 
could  not  stay  there. 

So  matters  rested  until  January,  1904.     William's  widow 
remained  with  her  children  on  the  farm.     ...     In  March, 
1904,  plaintiff  and  the  same  nephew     .     .     .    went  to  the 
farm  and  spoke  to  the  widow  about  plaintifif's   maintenance 
there.    She  said  she  could  not  support  him.     .     .     .     Then 
the  nephew  went  to  see  defendant,  who  said  plaintiff  had  no 
right  and  could  not  stay  on  the  farm.     Then  the  nephew  ar- 
ranged with  the  widow  to  allow  plaintiff  to  stay  on  the  farm 
for  a  couple  of  weeks    .     .     .     and  the  nephew  paid  her  $4 
for  two  weeks*  board.     At  the  end  of  the  two  weeks  she  r^ 
fused  to  allow  him  to  stay  longer.     Up  to  this  time  defend- 
ant had  not  exercised  any  acts  of  ownership    or  possession. 

This  action  was  begun  on  10th  May,  1904. 
Then  defendant's  solicitor  prepared  an  assignment  from 
Walker  to  defendant  of  the  mortgage,  and  had  it  executed 
^y  Walker.  The  assignment  bears  date  16th  May,  1903,  and 
I'ecites  that  on  that  date  defendant  paid  Walker  $420  and 
'fas  entitled  to  an  assignment,  but  by  mistake  the  mortgage 
▼te  discharged  instead  of  being  assigned,  and  states  that  the 
asaignment  is  dated  back  to  correct  the  error.  The  actual 
^«te  of  the  executipn  was  25th  May,  1904. 

T-lie  original  right  of  plaintiff,  after  his  father^s  death,  to 
^  cared  and  provided  for  under  his  father's  will  was  not  con- 
tested by  defendant. 

It  was  argued  that  he  had  lost  it  by  removal  to  the  United 
^^tes.  I  find  as  a  fact  that  he  went  there  without  any  in- 
*^tion  of  remaining  and  merely  on  a  temporary  visit  .  .  . 
J^teiiding  to  return  to  the  farm,  but  that  his  visit  was  pro- 
Jj^^g^d  owing  to  his  brother's  death  and  the  widow's  unwil- 

.'^gTiess  and     .     .     .     inability  to  support  him  on  the  prem- 
ises 
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Therefore,  I  hold  that  his  rights  under  the  will  have  not 
been  forfeited,  even  assuming  the  words  in  the  codicil  as 
to  remaining  at  home  to  refer  \o  the  period  after  the  father's 
death. 

On  the  evidence  I  find  also  as  a  fact  that  plaintiff  received 
no  part  of  the  moneys  advanced  by  Walker  on  the  security 
of  the  mortgage  from  plaintiff  and  his  brother  William,  and 
that  he  only  executed  it  to  increase  the  security  of  the  mort- 
gagee for  the  accommodation  of  William,  who  received  the 
whole  of  the  consideration.  ...  It  was  conceded 
.  .  .  that  the  mortgage  was  binding  upon  plaintiff  in  the 
hands  of  the  mortgagee. 

I  find  that  defendant  supposed  when  she  advanced  her 
money  that  the  effect  of  the  transaction  was  that  plaintiff's 
interest  was  cut  out  so  far  as  she  was  concerned,  and  that, 
had  she  known  that  he  had  any  claim  in  priority  to  her,  she 
would  not  have  paid  out  her  money  to  Walker,  and  that  it 
was  not  her  intention  nor  that  of  any  of  the  parties  to  the 
transaction  with  her  that  she  should  be  in  a  worse  position 
than  he,  and  had  it  been  thought  by  defendant  or  the  mort- 
gagee or  William  that  plaintiff's  interest  would  be  revived  or 
released,  that  would  have  been  guarded  against.     .     .     . 

The  Registry  Act,  K.  S.  0.  1897  ch.  13(5,  sec.  7(5,  prescribes 
the  effect  of  a  registered  certificate,  in  the  form  in  schedule 
L.  or  to  the  like  effect,  as  a  discharge  or  release  of  the  mort- 
gage and  a  reconveyance  of  the  original  estate  of  the  mort- 
gagor, which  has  to  be  read  in  connection  with  the  Inter- 
pretation Act,  E.  S.  0.  1897  ch.  1,  sec.  8,  clause  24,  a"  to 
reading  the  singular  number  as  plural,  and  clause  35  as  to 
slight  deviations.  ...  62  Vict.  ch.  16,  sec.  7,  directs 
that  the  names  of  the  parties  to  each  document  by  which  the 
subsequent  holder  of  the  mortgage  claims  title  to  it  be  given, 
and  schedule  M.  is  a  little  more  explicit. 

Undoubtedly  the  statutes  intend  that  some  indication  of 
the  makers  of  the  mortgage  should  be  given.  The  object  of 
the  certificate,  however,  would  seem  to  be  rather  to  identify 
the  instrument  which  is  to  be  discharged  than  to  indicate 
who  shall  have  the  benefit  of  it.  The  statute  itself  does  the 
latter.     .     .     . 

I  think  there  was  a  valid  discharge,  notwithstanding  the 
omission  of  plaintiff^s  name,  as  it  sufficiently  identifies  ihi^ 
mortgage.  There  could  be  no  other  bearing  that  registry 
number  and  registered  on  that    day.     Departures    from  the 
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statutory  form  have  been  held  immaterial  in  several  cases: 
Be  Bidout,  2  C.  P.  477;  Carrick  v.  Smith,  35  U.  C.  R.  348, 
Se  Mara,  16  0.  B.  391. 

It  is  not  necessary,  however,  in  the  view  which  I  take  of 
defendant's  right  to  relief,  to  decide  whether  this  operates 
as  a  valid  discharge  and  reconveyance  as  to  either  William's 
interest  in  the  land  or  plaintiff's  or  both.  It  had  the  statu- 
tory effect  either  as  to  both  mortgagors  or  only  as  to  the  one 
named  in  it,  or  it  was  ineffectual  unless  as  a  piece  of  evidence. 

Assuming  it  to  have  been  as  valid  as  if  both  mortgagors 
had  been  named  in  it,  then  what  are  defendant's  rights?  It 
seems  to  me  unnecessary  to  enter  into  any  nice  considerations 
as  to  the  relative  order  in  which  the  deed  and  discharge  took 
effect.  They  both  bear  the  same  date  and  are  registered  at 
the  same  minute,  though  the  discharge  bears  the  first  registry 
number.  The  deed  to  defendant  has  the  expressed  considera- 
tion of  $450  and  the  ordinary  statutory  short  form  covenants 
against  William's  own  acts,  making  no  exception  or  men- 
tion of  the  mortgage.  This  would  presuppose  a  clear  title, 
but  the  discharge  certifies  payment  of  the  mortgage  by  de- 
fendant, which  presupposes  that  she  has  an  existing  interest. 
Certainly  the  deed  must  have  been  delivered  before  it  was 
registered,  and  the  discharge  could  not  take  effect  as  a  recon- 
veyance till  registered:  see  Imperial  Bank  v.  iMetcalfe,  11 
0.  B.  467;  Be  Music  Hall  Block,  8  0.  B.  225.  It  was,  how- 
ever,  all  one  transaction,  and  should  be  so  dealt  with. 

'It  must  be  borne  in  mind  that,  though  defendant  took  a 
deed,  she  was  not  a  purchaser.  It  was  in  reality  only  a 
mor^ge.  Not  being  a  purchaser,  there  was  no  implied 
agreement  by  her  to  discharge  any  incumbrances  either  to 
plaintiff  or  to  Walker:  Beatty  v.  Fitzsimmons,  23  0.  B.  246; 
Walker  v.  Dickson,  20  A.  B.^  96 ;  Fraser  v.  Fairbanks,  23  S. 
C.  B.  79.  Apart  from  any  implied  agreement,  there  was  no 
actual  agreement  by  her  to  do  so.  The  application  to  her 
and  the  arrangement  was  that  she  should  take  over  the  mort^ 
gage,  not  discharge  it.  It  may  have  been  negligent  in  her 
not  to  have  had  the  title  examined  and  not  to  ascertain  her 
position  and  protect  herself,  but  therein  she  was  no  worse  than 
the  plaintiff  in  Brown  v.  McLean,  18  0.  B.  533,  or  the  de- 
fendant in  Abell  v.  Morrison,  19  0.  B.  669,  or  the 
plaintiff  in  McLeod  v.  Wadloud,  25  0.  B.  118,  in  which  last 
case  relief  was  refused  on  the  ground  of  subsequent  conduct. 
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As  put  ...  in  Brown  v.  McLean,  the  discharge,  if 
sufficient  in  farm,  should  operate  in  favour  of  those  en- 
titled to  it.  That  would  be  in  this  case  to  restore  to  plain- 
tiff the  interest  he  had  mortgaged,  and  to  convey  to  defen- 
dant, as  the  assignee  of  the  other  mortgagor,  the  land  sub- 
ject to  that  charge.  But,  as  against  this  restoration,  defen- 
dant is,  on  the  principle  adopted  in  Brown  v.  McLean  and 
Abell  V.  Morrison,  entitled  to  relief.  She  was  entitled  to 
take  an  assignment.  There  was  no  intention  on  the  part  of 
any  one  that  she  should  take  the  security  subject  to  plain- 
tiff's charge.  The  intention  was  the  other  way.  ...  It 
would  be  an  unhappy  result  if  defendant  should,  as  a  result 
of  a  well  intended  act,  be  put  to  loss,  and  that  plaintiff  should, 
by  an  accident,  gain,  at  her  expense,  an  advantage  which  was 
not  contemplated.  It  would  be  one  which,  in  my  view,  it 
would  be  inequitable  that  he  should  make  use  of :  see  Howes 
V.  Lee,  17  Gr.  469.  Defendant  should  be  placed  in  as  good 
a  position  as  if  she  had  taken  an  assignment  to  herself  of ' 
the  Walker  mortgage  in  the  first  place.  Had  she  done  that, 
it  could  not,  in  the  circumstances,  be  held  that  plaintiff,  as 
against  her,  was  entitled  to  priority  or  to  a  restoration  of 
his  charge  as  against  the  mortgage.     .     .     . 

The  evidence,  I  think,  clearly  establishes  that  William 
would  have  had  the  right  to  redeem,  and  that  there  was  an 
agreement  for  giving  time  upon  the  mortgage.  The  effect 
of  that  agreement  and  of  any  reservation,  if  any,  of  remedies 
against  William  or  his  interest  in  the  land,  is  not  in  question 
upon  the  record.  Owing,  however,  to  the  change  of  defen- 
dant's position  by  the  evidence  from  that  taken  in  the  state- 
ment of  defence,  it  would  be  proper  to  allow  an  amendment 
of  the  pleadings,  and  therefore  it  is  as  well  that  I  should 
deal  with  the  question  of  the  extension. 

It  is,  I  think,  clearly  established  that  plaintiff  was  only 
a  surety,  and  only  mortgaged  his  interest  as  surety  for  his 
brother,  and  that  this  was  well  known  to  the  mortgagee 
Walker.  Defendant  is  his  assignee,  and  must,  as  against 
plaintiff,  who  was  one  of  the  mortgagors,  take  subject  to  the 
equities  under  which  Walker  held,  apart  from  any  knowledge 
which  should  be  imputed  to  her  from  the  nature  of  the  trans- 
action into  which  she  was  entering,  and  which,  I  think, 
must  affect  her  with  knowledge  that  William  was  the  person 
to  pay  the  whole  debt.  Having  this  knowledge  imputed  to 
her,  she  entered  into  an  agreement,  oral  but  binding  upon 
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her  in  equity,  from  the  execution  of  the  deed,  to  give  a  sub- 
stantial extension  of  time  to  William.  That  agreement,  so 
binding,  would  ordinarily  relieve  the  surety  from  liability 
and  entitle  him  to  have  his  property  released  from  the  mort- 
gage, unless  in  as  far  as  she  reserved  her  remedies  against 
him  or  it  As  regards  his  liability  personally,  I  do  not  think 
it  could  be  said  that  she  reserved  them  in  any  way  or  ex- 
pected or  intended  to  look  to  him.  'As  r^ards  his  mortgaged 
interest,  it  is,  I  think,  equally  clear  that  she  did  intend  to 
and  did  reserve  all  her  rights  against  it.  It  was  the  essence 
of  the  transaction  between  her  and  William  that  she  was  to 
have  the  property  clear  of  any  interest  of  defendant.  But 
then  she  was  not  reserving  the  right  to  proceed  against  that 
interest  at  any  time,  but  only  at  the  same  time  as  against 
William^s  interest,  ^nd  was  extending  the  time  as  much  in 
relation  to  one  as  the  other.  The  case  falls  within  the  deci- 
sion of  Shepley  v.  Hurd,  3  A.  R.  549,  and  plaintiff  is,  by 
reason  of  the  extension,  entitled  to  have  his  interest  relieved 
from  the  mortgage. 

:  The  result  is,  that,  as  between  these  parties,  I  hold  that 
plaintiff  is  entitled  to  have  his  rights  under  his  father's 
will  in  priority  to  defendant's  title.  But,  inasmuch  as  it 
appears  that  there  is  an  outstanding  equity  of  redemption  in 
the  estate  of  William  Allen  Quackenbush,  I  cannot  in  other 
respects  direct  judgment  to  be  entered  as  asked  for  either 
by  plaintiff  or  defendant,  in  the  absence  of  William's  widow 
and  real  and  personal  representatives.  If  either  party  desires 
to  have  them  added  as  parties  to  this  action,  they  may  speak 
to  the  matter,  but  perhaps  the  question  of  plaintiff's  priority 
is  really  all  they  desire  to  have  decided.  Both  plaintiff  and 
defendant  have  been  led  into  the  trouble  through  a  willing- 
ness to  help  others;  but,  as  the  unsuccessful  party,  defendant 
should  pay  the  costs,  unless  the  other  parties  are  added,  in 
which  case  the  costs  are  reserved  to  be  disposed  of  when 
plaintiff's  rights  against  them  are  disposed  of. 
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February  23rd,  1906. 
divisional  court. 
McKAY  V.  VILLAGE  OF  PORT  DOVER. 

Wx% — Xon-repair — Injury  to  Pedestrian  —  Defect  in  Side- 
ra-A* — Liability  of  Municipality — Negligence — Contribu- 
::ry  Xegligence — Damages. 

Appeal  by  plaintifif  from  judgment  of  Britton,  J.,  6  O. 
W.  B.  878,  diBmissing  action  without  costs. 

The  appeal  was  heard  by  Boyd,  C,  Street,  J.,  Mabee^  J. 

W.  S.  McBrayne,  Hamilton,  for  plaintiff. 

T.  R.  Slaght,  K.C.,  for  defendants.' 

Boyd,  C.  : —  ...  Upon  the  evidence  the  learned 
Judge  has  found  that  the  place  where  the  accident  happened 
on  the  sidewalk  was  not  in  such  a  condition  as  to  indicate 
negligence  on  the  part  of  the  municipality.  He  finds  that 
the  walk  was  in  a  state  of  repair  sufficient  for  ordinary  travel, 
and  in  effect  that  the  slight  defect  was  not  one  from  which 
danger  was  reason-ably  to  be  expected.  ...  It  had  ex- 
isted for  perhaps  a  month  before  the  accident,  and  had  been 
seen  by  plaintiff  herself,  but  no  complaints  were  made  of  its 
condition,  and  some  persons  passing  over  it  did  not  notice 
it — it  was  comparatively  so  slight.  The  planks  in  the  walk 
were  sound  as  a  whole,  and  the  walk  in  fair  passable  con- 
dition for  pedestrian  travel. 

The  village  of  Port  Dover  has  a  summer  population  of 
some  1,200  people,  and  finch  care  is  not  to  be  expected  there 
as  in  a  larger  and  more  populated  centre.  The  walks  were 
gone  over  bi-yearly,  in  the  spring  and  autumn.  And  in  this 
particular  year  this  place  had  been  specially  examined  by 
a  member  of  the  council  to  see  whether  it  should  be  replaced 
by  another  kind  of  walk,  and  he  saw  nothing  calling  for 
repair;  this  was  in  the  month  of  May.  If  the  trial  Judge 
had  found  the  other  way,  it  would  have  been  a  matter  of 
difficulty  to  reverse  him,  and  it  is  equally  so  on  his  present 
finding,  because  the  whole  question  is  of  fact  and  as  to  the 
degree  of  repair  and  likelihood  of  danger  or  accident  re- 
sulting from  the  lack  of  repair. 

A  ppse  n-oine:  vory  much  further  than  this  in  exempting 
from  liability  is  Betz  v.  Yonkers,   74  Ham  73,   as  finally 
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decided  in  appeal  in  S.  C,  148  N.  Y.  67,  which  agatn  was 
followed  in  1896  in  Grant  v.  Enfield,  11  N.  Y.  App.  Div. 
358. 

On  the  other  hand,  cases  rather  in  plaintiif'e  favour  (but 
presenting  features  of  aggravation  beyond  what  exist  in  the 
case  in  hand)  are  Dempsey  v.  Pinora,  94  Ga.  420,  and  Hull 
V.  Fond  du  Lac,  42  Wise.  274.  All  these  cases  are  not  cited 
of  course  as  authorities,  but  they  shew  that  no  jBzed  rules 
can  be  laid  down  in  sidewalk  litigation — and  especially  where 
the  nature  of  the  defect  is  such  as  is  found  lierc*. 

T  would  aflRrm  the  decision,  without  costs. 

Street.  J.,  concurred. 

Mab.ee.  J.,  dissented,  giving  reasons  in  writing,  and 
referring  to  Castor  v.  ITxbridgo,  39  IT.  C.  B.  113. 

February  23rd.  1906, 

DIVISIONAL  COURT. 

Re  MARSHA. 

Extradition — Prisoner  in  Cimtody  under  Warrant — Release 
on  Habeas  CorpiLS — Re-arrest  for  Same  Offence — New 
Evidence — Insufficiency  of  Evidence  on  Former  Charge 
— Res  Jndicaiu — Xemo  his  Vexari — ITaheas  Corpus  Act 
— Inapplicability^Complaint  —  Affidavit — Information 
and  Belief — Evidence  he  fore  Commissioner — Information 
— Transmission  to  Minister  of  Justice. 

Application  on  behalf  of  Fred  Harsha  for  a  writ  of  habeas 
corpus,  on  the  grounds:  (1)  that  the  prisoner  was  arrested 
a  second  time  for  the  same  offence  after  his  release  on 
habeas  corpus;  (2)  that  the  matter  was  res  judicata  between 
tlic  parties;  (3)  that  the  complaint  against  the  prisoner  was 
on  information  and  belief  only;  (4)  that  no  evidence  was  re- 
ceived by  the  Judge;  and  (5)  that  neither  the  information 
and  complaint  nor  the  w»arrant  was  transmitted  to  the  Minis- 
ter of  Justice  by  the  Judge. 

See  reports  of  decisions  upon  previous  applications,  ante, 
pp.  W,  155. 

J.  B.  Mackenzie,  for  the  applicant. 
R.  W.  Eyre,  for  the  State  of  Illinois. 

▼OL.  VII.  O.W.R.  NO.  7— 20f» 
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The  judgment  of  the  Court  (Boyd,  C,  Street,  J., 
Mabee,  J.),  was  deliyered  hy 

Boyd,  C.  : — The  Court  of  Appeal  discharged  the  prisoner 
from  custody  on  the  ground  that  there  was  no  proper  evid- 
ence of  the  commission  of  alleged  offence,  or  identifying  the 
document  with  the  forgery  of  which  prisoner  was  charged 
...    Be  Harsha,  ante  97,  103. 

In  Begina  v.  Ganz,  9  Q.  B.  D.  at  p.  105,  Manisty,  J., 
says:  ^^Tn  order  to  give  the  magistrate  jurisdiction  there 
must  be  a  crime  charged  which  is  within  the  treaty,  and  the 
magistrate  must  have  before  him  evidence  such  as  would 
justify  according  to  the  law  of  England  (Canada)  the  com- 
mittal for  trial  of  the  prisoner  if  the  crime  had  been  com- 
mitted in  England,  and  there  must  be  a  foreign  warrant 
authorizing  the  arrest,'^  etc. 

In  this  case  the  crime  charged  in  the  first  warrant  was 
that  of  forgery,  and  no  doubt  the  same  crime  is  charged  in 
the  second  warrant.  But  now  it  is  proved  that  further  addi- 
tional and  new  evidence  has  been  discovered  or  will  be  forth- 
coming whereby  the  deficiencies  pointed  out  may  and  no 
doubt  will  be  remedied.  Having  regard  to  the  character 
and  nature  of  extradition  proceedings,  it  appears  perfectly 
competent  to  take  this  course,  and  no  rights  of  the  prisoner 
and  no  safeguards  of  the  law  are  thereby  invaded. 

The  law  is  very  distinct  that  when  there  is  no  evidence  or 
no  sufiicient  evidence  before  the  magistrate  in  these  extra- 
Iddtion  matters,  he  is  held  to  be  without  jurisdiction,  and  a 
committal  for  surrender  is,  in  such  conditions,  an  unwarrant- 
ably act  in  excess  of  his  jurisdiction :  Kegina  v.  Maurer,  10 
Q.  B.  D.  515,  516. 

The  magistrate  is  charged  with  the  duty  of  considering 
whether  the  eridencc  before  him  is  sufficient  according  to 
law  to  justify  the  committal  of  the  accused  for  trial:  he 
is  not  to  determine  and  dispose  of  the  case  by  giving  judg- 
ment upon  it,  but  he  states  his  opinion  .  .  .  that  there 
is  a  prima  facie  case,  and  on  that  ground  issues  his  warrant 
of  committal  for  the  purposes  of  surrender  to  the  foreign 
country:  and  in  that  forum  the  trial  takes  place,  and  tiie 
guilt  or  innocence  of  the  accused  is  established:  see  per 
Hawkins,  J.,  in  Re  Castioni,  [1891]  1  Q.  B.  161. 

The  doctrine  of  res  judicata  or  of  former  jeopardy  or  of 
autrefois  -acquit  is  in  each  particular  quite  inapplicable  to 
this  method  of  preliminary  inqury.  Had  the  magistrate 
thought  the  first  evidence  laid  before  him  insufficient  and  de- 
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clined  to  interfere. or  dismiseed  the  accused,  that  would  be 
no  bar  to  his  or  another  magistrate's  taking  up  the  matter 
de  novo  upon  better  or  more  convincing  evidence.  Such  is 
unquestionably  the  rule  in  the  ordinary  matters  of  procedure 
before  magistrates  in  the  case  of  indictable  oflfences;  and  to 
this  practice  are  assimilated  extradition  proceedings  by  the 
provisions  of  ..  sec.  9  of  R.  S.  C.  ch.  142.  This  was 
recognized  and  aflBrmed  as  to  the  procedure  in  extradition 
by  a  strong  Court  in  Begina  v.  Morton,  19  C.  P.  9 — ^the 
effect  of  which  decision  has  not  been  interfered  with  by 
any  provision  of  the  Criminal  Code.  It  does  not  aflfect  the 
legal  result  if  the  magistrate  assumes  to  commit  illegally  or 
without  evidence,  and  has  been  set  right  by  the  Court  upon 
habeas  corpus  by  the  discharge  of  the  accused  from  custody. 
That  gets  rid  of  the  illegal  commitment,  but  not  of  the 
underlying  charge,  which  may  again  be  investigated  for  the 
purpose  of  extradition.     .     .     . 

[Beference  to  Ex  p.  Seitz,  Q.  R.  8  Q.  B.  392.] 

The  accused  may  be  arrested  and  imprisoned  again  for 
the  same  ofiFence,  provided  it  is  not  upon  the  same  state  of 
facts.  If,  as  in  this  case,  the  discharge  is  for  want  of  evid- 
ence, that  may  be  supplied  upon  a  subsequent  re-arrest  for 
the  same  extraditable  offence.  If  the  decision  upon  the 
habeas  corpus  is,  that  upon  the  merits  ...  no  offence 
has  been  committed — that  all  available  evidence  discloses 
no  crime — that  discharge  is  of  course  final  to  all  intents  and 
purposes.  But,  falling  short  of  this,  the  discharge  is  final 
only  so  far  as  that  particular  proceeding  is  concerned.  The 
matter  may  be  re-agitated  on  another  state  of  facts,  \5rith 
respect  to  the  same  alleged  offence.  The  Court  would  fail 
in  its  duty  and  the  whole  purpose  of  the  extradition  comity 
#onld  be  frustrated  if  a  man  apparently  guilty  of  the  crime 
charged  could  escape  by  technicalities  and  subtleties  that 
are  discreditable  enough  in  ordinary  criminal  law  without 
beiQg  imported  into  extradition  procedure. 

I  find  that  the  TTnited  States  Courts  entertain  like  views 
upon  this  question,  and  it  is  woll  that  both  countries  should 
a^ec  in  facilitating  legal  reciprocity  in  the  transfer  of  fugi- 
tive offenders.     .     .     . 

fReference  to  Be  White.  45  Fed.  B.  239 ;  Be  Kellv,  26 
Fed.  B.  852;  Ex  p.  M.,  9  Peters  (TT.S.)    45.] 

Touching  the  effect  of  the  Habeas  Corpus  Act,  31  Car. 
li.  ch.  2,  sec.  6,  in  this  case,  reliance  was  placed  upon  a 
dictum  in  Attorney-Oeneral  v.  Xwok-a-Sing.  L:  B.  5  P.  C. 
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202,  where  it  is  said :  "  They  do  not  say  that  the  section  may 
not  also  apply  to  cases  where  a  prisoner  is  discharged  un- 
conditionally upon  the  ground  that  the  warrant  on  which 
he  is  detained  shews  no  valid  cause  for  his  detention.  They 
think,  however,  it  can  only  apply  when  the  second  arrest  is 
substantially  for  the  same  cause  as  the  first,  so  that  the 
return  to  the  second  writ  of  habeas  corpus  raises  for  the 
opinion  of  the  Court  the  same  question  with  reference  to  the 
validity  of  the  grounds  of  detention  -as  the  first."  The  object 
of  the  section  is  succinctly  given  in  Short  &  Mellor^s  Crown 
Practice,  p.  337,  thus:  ^'  Provision  is  made  against  a  person 
set  at  large  upon  habeavS  corpus  being  vexatiously  committed 
again  for  the  same  offence/'  The  language  of  Mellish,  L.J., 
in  5  P.  C.,  indicates,  I  think,  that  he  was  regarding  the 
second  arrest  as  involving  substantially  the  same  matters  of 
investigation  and  of  evidence  -as  the  first  arrest;  and  that  is 
nuinifestly  not  the  case  in  the  present  inquiry,  for  here  the 
second  proceeding  is  to  supplement  and  make  good  what  was 
lacking  in  the  ffrst;  so  far  from  being  vexatious,  it  is  in  the 
interest  of  justice  and  international  comity  that  the  charge 
should  be  further  prosecuted. 

But  I  think  the  better  view  ii?  that  taken  by  a  Victoria 
Court,  viz.,  that  this  statute  does  not  apply  to  extradition 
proceedings.  The  preamble  of  the  English  Act  shews  that 
it  is  passed  for  the  benefit  of  those  of  the  King's  subjects  who 
are  in  custody,  and  it  was  held  ...  in  lie  Gerhard,  27 
V^ict.  L.  K.  655,  that  the  "  offence "  mentioned  in  sec.  6 
must  be  limited  to  offences  cognizable  by  a  Court  in  some 
part  of  His  Majesty's  dominions,  and,  so  far  as  the  State  of 
Victoria  was  concerned,  an  offence  that  could  be  tried  and 
determined  there.  That  is  pertinent  to  the  present  extradi- 
tion crime,  which  cannot  be  heard,  tried,  or  determined  in 
Canada  or  Ontario — but  which  may  be  tried  in  the  proper 
Court  of  the  United  States  upon  and  after  the  prisoners 
surrender. 

I  think  that  Ex  p.  Benet,  6  Q.  B.  481,  is  also  an  authority 
that  the  statute  of  Charles  is  not  applicable  to  extra-territor- 
ial crimes,  the  perpetrators  of  which  have  taken  refuge  in 
England  or  her  colonies,  though  the  common  law  writ  of 
habeas  corpus  may  run  in  their  favour.  Indeed  tlie  remedy 
by  means  of  this  process  is  given  at  a  certain  stage  expressly 
in  sec.  12  of  the  Extradition  Act  of  Canada,  though  it  may. 
doubtless,  run  at  any  stage  of  the  proceedings  when  ill^al 
custody  exists. 
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The  opinion  held  by  the  Victorian  Judge  was  expressed 
in  an  early  case  on  the  statute,  Bex  v.  Mcintosh,  1  Stra.  308, 
in  which  a  person  committed  for  treason  done  in  Scotland 
was  refused  the  benefit  of  the  Habeas  Corpus  Act  because  the 
Court  could  not  try  a  crime  committed  in  that  country,  and 
so  also  bail  was  refused. 

My  brother  Street  (Ee  Harsha,  ante  155),  thought 
bail  ought  not  to  be  granted  in  extradition  cases,  as  did 
Osier,  J.A.,  in  Re  Watts,  3  0.  L.  R.  279,  1  O.  W.  R.  133. 
See  also  Piatt's  Case,  1  Leach  C.  C.  157. 

Another  matter  argued  was  that  the  affidavit  grounding 
the  arrest  was  made  upon  information  and  belief  only,  and 
this  is  said  in  some  cases  to  be  fatal.  Our  general  prac- 
tice is  regulated  by  sec.  658  of  the  Criminal  Code:  any  one 
who,  on  reasonable  and  probable  grounds,  believes  that  any 
person  has  committed  an  indictable  oflfence,  may  make  a 
complaint  or  lay  an  information  in  writing  and  under  oath 
before  any  magistrate,  etc. ;  and  by  sec.  559  the  justice  shall 
hear  and  consider  the  allegations  .  .  .  and  if  of  opinion 
that  a  case  for  so  doing  is  made  out,  he  shall  issue 
.  .  .  a  warrant,  etc.  The  special  Act  respecting  Ex- 
tradition requires  for  this  preliminar}'^  step  that  the  war- 
rant should  issue  if  the  justice  is  of  opinion  that  the 
evidence  is  sufficient,  and  that,  as  is  pointed  out  by  Jessel, 
M.R.,  in  Regina  v.  Weil,  9  Q.  B.  D.  706,  is  matter  of  judi- 
cial discretion.  An  affidavit  on  information  and  belief,  with- 
out disclosing  the  grounds  of  information  and  belief,  was  re- 
ceived and  acted  on  in  Merchants  Bank  v.  Morton,  15  Gr. 
276,  and  even  in  the  United  States  there  has  been  a  relax- 
ation in  recent  cases  of  the  old  rule,  and,  as  said  in  Ex  p. 
Sterama,  77  Fed.  R.  597 :  *'  The  old  complaint  may  in  some 
instances  be  upon  information  and  belief.  The  exigencies 
may  be  such  that  the  criminal  may  escape  punishment  unless 
he  is  promptly  apprehended."  And  see  Ex  p.  Keller,  36  Fed. 
R.  685,  and  Regina  v.  Bradehaw,  L.  R.  1  Ex.  106! 

There  is  no  merit  in  this  objection,  for  it  is  notorious 
that  proceedings  were  before  the  Courts  for  the  extradition 
of  the  applicant  for  several  weeks,  and  the  committing 
magistrate  might  well  entertain  the  new  application  on  the 
sworn  information  laid  before  him. 

The  remaining  objections  are  not  subjects  of  present  in- 
vefltipation,  for  the  reason  that  the  inquiry  is  still  pending 
and  is  to  be  prosecuted  before  the  Judsre.  Given,  as  in  this 
case,  a  warrant  valid  on  its  face,  and  not  being  upon  a  con- 
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action  not  alreadj-  dir^pofied  of  by  the  Divitiionai  Court,  on 
the  High  Court  scale,  and  by  dismissing  the  appeal  and 
cross-appeal,  with  the  costs  appropriate  to  each. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusions. 

Moss,  C.J.O.,  Garhow  and  Maclarek^  JJ.A.,  concurred. 

February  23rd,  1906. 

UYLAKI  V.  DAWSOX. 

GY0R6Y  V.  DAWSOX. 

Master  and  Servant — Injury  to  Servant — Negligence  of  Mas- 
ter— Duty  to  Servant — Defective  Appliances — Xew  Trial. 

Appeals  by  defendants  from  orders  of  a  Divisional  Court, 
6  0.  W.  R.  569,  directing  new  trials  of  3  actions. 

W.  B.  Riddell,  K.C.,  for  def^dants. 

F.  W.  Griffiths,  Niagara  Falls,  for  plaintiffs. 

The  Court  (Moss.  C.J.O.,  Osler  and  Garrow,  JJ.A., 
Magee  and  Mabee,  JJ.)>  dismissed  the  appeals  with  costs, 
agreeing  with  the  opinion  of  Anglin  and  Clute,  JJ.,  in 
the  Court  below. 


TfiiETZEL,  J.  February  24th,  1906. 

chambers. 

BEX  EX  REL.  MABTIN  v.  MOIB. 

Municipal  Elections — Election  of  Alderman  for  City — Prop- 
erty Qualification — Tenancy  of  House — Value  —  Assess- 
ment Boll — Yearly  Tenant — Indefinite  Term. 

Appeal  by  defendant  from  order  of  acting  Judge  of 
County  Court  of  Essex,  in  a  quo  warranto  proceeding,  setting 
aside  the  appellant's  election  as  alderman  for  the  city  of 
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Windsor,  on  the  ground  of  insufficient  property  qualification, 
according  to  the  requirements  of  sec.  76  of  the  Municipal 
Act,  1903. 

D.  L.  McCiu-thy,  for  appellant. 

F.  E.  Hodgins,  K.C.,  for  relator. 

Teetzel,  J. : — ^The  appellant  is  the  manager  of  the  busi- 
ness of  the  Shedden  Cartage  Co.  at  the  city  of  Windsor.  The 
company  own  lots  41  and  A'Z  on  the  south  side  of  Arthur 
street  in  that  city,  upon  the  front  of  which  is  a  dwelling- 
houfie  occupied  exclusively  by  the  appellant  and  his  family, 
and  upon  the  rear  of  the  lots  is  a  bam  used  exclusively  by 
the  company.     ... 

The  two  lots  with  the  buildings  are  assessed  in  the  name 
of  the  appellant  as  tenant  for  $3,200,  made  up  of  $600 
for  the  lote  and  $2,600  for  the  buildings;  and,  while  on  the 
assessment  roll  the  values  of  the  buildings  are  not  separated, 
I  find  upon  the  evidence  that  the  house  is  worth  at  least 
$1,600. 

It  was  argued  that  the  company  and  the  appellant  were 
joint  tenants  within  the  contemplation  of  sec.  93  of  the  Muni- 
cipal Act,  and  therefore  the  appellant  could  only  be  con- 
sidered as  qualified  to  the  extent  of  $1,600,  being  $400  short 
of  the  necessary  qualification  under  sec.   76. 

I  am  of  opinion,  however,  upon  the  evidence,  that,  except 
as  to  the  passage  way  or  entrance  from  the  street,  there  was 
no  joint  or  common  occupancy  between  the  appellant  and  the 
company,  but  a  separate  occupancy  of  the  respective  build- 
ings. 

There  is  no  evidence  whatever  of  the  value  of  that  portion 
of  the  lots  occupied  by  and  appurtenant  to  the  barn,  as  dis- 
tinct from  that  portion  occupied  by  and  appurtenant  to  the 
house,  and,  with  great  respect,  I  think  the  learned  Judge 
erred  in  his  finding  that  the  last  mentioned  portion  and  the 
house  Wj^re  not  of  the  assessable  value  of  $2,000,  and  in 
assimiing  that  the  burden  was  upon  the  appellant  to  prove 
such  value. 

That  the  whole  land  was  worth  $600  was  not  contested, 
and  the  assessor  swore  that  the  house  was  worth  from  $1,600 
to  $1,800.  Upon  the  assessment  roll  the  appellant  was  as- 
sessed in  his  own  name  «is  tenant  for  $3,200,  and  was,  there- 
fore, prima  facie  qualified  under  sec.  76,  and  I  think  the 
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t:,al  ap:xr-.ir.t  i«  a  Xhi^mx  and  1*0*  a  siere  occupant  k  acr- 
rant  of  t:.fr  'o;.'#r/arj;.'.  H>  'XTC-r-ariCT  of  -L.^r  L':i--ie  in  i  l^ni 
in  ^ji'rs-^.on  *a«  not  ii*^.^>sarT  for  the  performance  of  his 
ti\*M»i.  s»^.  HiUJi^'/ffT.  If  !^e  ^xxr^i'&DCj  ',•?  stri-ctlv  ascillarr  or 
i» -'/w-r.  ,'fj,t  to  tf-e  j/erfoni-anr-e  of  tf:e  d'Jtie*  which  the  occn- 
f/.^r  h^*'  to  r^^rforrR.  hi-?  oc^:ur*ation  i*  that  of  a  serrant  and 
not  triat  of  tenant-     .     .     . 

[H'^Tence  to  I>oW^n  t.  Jonef?.  5  M.  &  G.  112:  Hughes 
T,  Overv?er«f  of  Chathanj.  5  M.  &  G.  54:  Smith  t.  SeghilL 
L,  Ji.  1^1  Q.  B.  422;  Rerjrnan  &  Lyon's  Landlord  and  Ten- 
ant, »^th  ed..  p.  15.] 

I  arn  al*^;  of  opinion.  up>on  the  evidence,  thai  appellant 
wa>«  a  yearly  and  not  a  monthly  tenant  or  tenant  at  will. 

f Refrrf-nre  to  Bastow  t.  Cox,  11  Q.  B.  122;  Pope  t.  Gar- 
land, 4  Y.  &  C.  at  p.  399 ;  Rf^man  &  Lyon,  p.  34.] 

The  fsit't  thai  the  rent  is.  hy  a^eement.  payable  monthly, 
or  that  the  contract  of  s^Tvice  may  he  terminated  at  the 
will  of  <fither  party,  cannot  affect  the  natnre  of  the  estate 
which  the  appellant  has  in  the  property,  which  ...  18 
clearly     .     .     .     that  of  a  yearly  tenant. 

Appeal  allowed  with  costs  and  order  set  asi^e  with  costs. 
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February  24th,  1906. 

divisional  court. 

LOVELL  V.  LOVELL. 

Husband  and  Wife — Alimony — Cruelty  not  Amounting  to 
Personal  Violence — Threats  —  Wife  Leaving  Husband — 
Justification — Condonation — Findings  of  Trial  Judge — 
Appeal 

Appeal  by  defendant  from  judgment  of  Boyd,  C,  6  0. 
W.  E.  621,  awarding  permanent  alimony  to  plaintiff. 

The  appeal  was  heard  by  Falconbridoe,  C.J.,  Street, 
J.,  Clute,  J. 

G.  H.  Watson,  K.C.,  for  defendant. 
J.  King,  K.C.,  for  plaintiff. 

Falconbridge,  C.J.: — The  Chancellor's  findings  of  fact 
are  amply  supported  by  the  evidence  afi  it  appears  in  black 
and  white,  without  reference  to  any  question  of  demeanour  of 
witnesses,  as  to  which  he  pronounces  in  favour  of  plaintiff. 

Every  case  of  this  nature  is  to  be  *^  decided  upon  the 
facts  held  by  the  Judge  to  be  proved,  and  the  relation  of 
such  facts  to  the  whole  married  life  of  the  parties  to  the 
6uit:"  per  Lord  Halsbury,  L.C.,  in  Russell  v.  Russell,  [1897] 
A.  C.  at  p.  420. 

The  Chancellor  has,  to  my  mind,  demonstrated  conclu- 
sively that  these  facts  bring  the  case  well  within  the  lines  of 
the  leading  decisions,  which  he  cites  and  from  which  he 
makes  apposite  quotations. 

The  appeal  must  be  dismissed  with  costs. 

Clute,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
sion, referring  at  some  length  to  the  leading  authorities, 
which  are  set  out  in  the  former  report. 

Street,  J.,  dissented,  giving  elaborate  reasons  in  writing. 
He  referred  first  to  sec.  34  of  the  Judicature  Act;  then  to 
the  words  of  Lord  Herschell  in  Russell  v.  Russell.- [1897] 
A.  C.  at  pp.  456-7 :  "  I  think  it  may  confidently  be  asserted 
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that  in  not  a  single  case  was  a  divorce  on  the  ground  of 
cruelty  granted  unless  there  had  been  bodily  hurt  or  injury 
to  health  or  a  reasonable  apprehension  of  one  or  other  of 
these/'  He  then  reviewed  the  evidence  at  length,  and  re- 
ferred to  some  of  the  authorities,  concluding  as  follows: 

The  cases  all  shew  that  Avhere  no  actual  violence  has  taken 
place,  nothing  short  of  long  continued  and  systematic  harsh- 
ness on  the  part  of  the  husband,  amounting  in  fact  to  steady 
insult,  not  due  to  any  misbehaviour  on  her  part,  will  justify 
a  wife  in  leaving  her  husband  and  claiming  alimony  from 
him. 

I  have  been  unable  to  find  in  the  present  case  such  con- 
duct on  the  part  of  the  husband  as  this,  however  lacking  he 
may  have  been  at  times  in  courtesy  to  her,  and  in  a  proper 
consideration  for  her  feelings.  ...  I  -am  convinced  that 
it  is  desirable  that  plaintiff  and  defendant,  in  their  own 
interests  as  well  as  for  the  sake  of  the  child,  should  not  be 
separated,  as  they  will  be  in  all  probability  for  ever,  if  this 
action  should  be  successful .  I  believe  that  it  is  a  great  mis- 
fortune from  the  standpoint  of  public  policy  that  encourage- 
ment should  be  given  by  the  Courts  to  the  idea  that  separa- 
tions of  married  persons  are  to  be  supported  upon  any  but 
the  most  weighty  grounds. 


THb 

ONTARIO  Weekly  reporter 

(To  AND  INOLUDINQ  MARON  3RD,  1906.) 

Vol.  VII.  TORONTO,  MARCH  8,   1906.  No.  8 


Morgan,  Jun.  J.  February  19th,  1906. 

COUNTY   COURT,  YORK. 

HURWORTH  V.   CLEMMER. 

Limitation  of  Actions  —  Heal  Property  Limitation  Act — 
I'ax  Sale— Purchase  by  Owner — New  Root  of  'Title — In- 
terruption of  Possession  —  Evidence  of  Po.^isession  — 
Conflict. 

Action  for  possession  of  a  strip  of  land  between  4  and  o 
feet  wide,  being  part  of  lot  Xo.  13,  plan  805,  on  the  east  side 
of  Fairview  avenue,  Toronto  Junction. 

W.  E.  Eaney,  for  plaintiff. 

W.  H.  Lockhart  Gordon,  for  defendant. 

Morgan,  Jun.  J.: — The  plaintiff  purchased  the  lot  in 
question  from  the  liquidator  of  the  Farmers'  Loan  and  Savings 
Company  in  October,  1904.  The  defendant  Louisa  Clemmer 
is  the  registered  owner  of  lots  14,  15,  and  16,  the  premises 
next  adjoining  the  plaintiff's  premises  on  the  south.  She  is 
also  the  registered  owner  of  two  lots  fronting  on  Lakeview 
avenue  and  abutting  the  Fairview  avenue  lots,  all  the  5  lots 
being  included  in  one  enclosure,  and  both  defendants  residing 
on  the  property.  All  the  lots  referred  to  are  under  one  plan, 
and  the  plan  shews  a  reservation  for  a  lane  between  the  Fair- 
view  avenue  lots  and  the  Lakeview  avenue  lots. 

The  evidence  is  that  the  defendants  built  a  wire  fence  en- 
closing, or  partly  enclosing,  lot  14  and  other  lots  south,  in 

VOL.  vn.  o.w.B.  NO.  8—21 


301)  OXTARIO  WEEKLY  REPORTER. 

the  spring  of  1894,  nearly  2  years  before  the  conveyance  of 
any  part  of  the  property  to  Mrs.  Clemmer,  having  secured 
permission  so  to  do  from  the  then  owners  of  the  property.  The 
wire  fence  erected  by  the  defendants  was,  it  appears  from  the 
evidence,  an  irregular  temporary  structure.  It  did  not  follow 
right  lines,  and  that  portion  of  it  apparently  intended  to 
mark  the  western  boundary  of  the  lot  was  several  feet  over 
the  street  line  and  enclosed  a  portion  of  the  street.  Some  3 
or  4  years  ago,  the  wire  fence  having  fallen  very  much  into 
disrepair,  the  defendants  built  a  permanent  board  fence,  in- 
tending, as  I  find,  to  enclose  lots  14,  15,  and  16  with  their 
Lakeview  avenue  property,  but  in  fact  enclosing  with  these 
lots  the  strip  of  land  in  question.  Xo  survey  of  the  land  was 
made  by  the  defendants  before  building  either  the  first  or 
second  fence,  and  no  survey  was  made  before  the  purchase 
of  lot  13  by  the  plaintiff.  Shortly  after  the  plaintiff's  pur- 
chase, however,  he  caused  a  survey  of  the  land  to  be  made, 
when  it  appeared  that  the  board  fence  of  the  defendants  en- 
closed a  strip  of  the  plaintiff^s  property  4  feet  1  inch,  in 
width  at  the  rear,  and  4  feet  9  inches  in  width,  at  a 
distance  of  about  3  feet  from  Fairview  avenue,  the  west 
side  of  the  board  fence  being,  as  appears  from  the  surv^% 
about  2  or  3  feet  inside  one  street  line  of  the  lot,  so  that, 
although  the  defendants  by  their  pleading  are  claiming  a  strip 
of  lot  13  from  front  to  rear,  it  is  now  undisputed  that  since 
the  board  fence  was  built,  at  all  events,  they  have  nojt  been  in 
possession  of  about  3  feet  in  depth  of  the  frontage  of  this 
strip  on  Fairview  avenue. 

On  the  discovery,  after  the  survey  in  November,  1904,  that 
the  defendants'  fence  was  upon  the  property  the  plaintiff  had  • 
purchased,  the  plaintiff  approached  the  defendants,  and  the 
defendant  Abraham  H.  Clemmer  then,  and  several  times 
afterwards  during  the  winter  and  spring,  promised  to  remove 
the  fence.  Subsequently  he  reconsidered  these  promises,  and 
set  up  title  to  the  land  in  question  under  the  Statute  of  Limi- 
tations, claiming  to  have  been  in  possession  for  more  than  10 
years.  Thereupon  the  plaintiff  brought  this  action,  and  the 
issue  now  is  as  to  whether  or  not  the  defendants  have  had 
such  possession  of  the  strip  of  land  as  to  oust  the  plaintiff's 
title. 

The  point  for  consideration  is  one  of  some  nicety,  and  is 
in  some  of  its  features,  as  far  as  I  have  been  able  to  discover, 
a  case  of  first  instance.     It  appears  from  admissions  which 
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have  been  signed  by  counsel  for  the  paxties  that  thte  IW- 
mers'  Loan  and  Savings  Company  became  the  mortgagees  of 
lot  13  by  mortgage  dated  22nd  April,  1892,  and  afterwards 
acquired  the  fee  by  grant  from  the*  mortgagor  dated  18th 
February,  1895.  The  taxes  were  not  paid  by  the  mortgagor 
for  the  years  1892,  1893,  and  1894,  and  the  lot  was  sold  for 
these  taxes  on  11th  April,  1896,  to  George  S.  C.  Bethune  and 
Solomon  Demude.  After  the  order  for  liquidation  of  the 
company,  Bethune  and  Demude  conveyed  the  lot  without  con- 
sideration to  John  W.  Langmuir  and  Edmund  A.  Meredith. 
The  lot  was  sold  a  second  time  for  taxes  on  -Ith  May,  1898, 
being  then  acquired  by  Mr.  Langmuir.  This  sale  was  for 
taxes  for  the  years  1895  and  1896.  The  plaintiff,  on  19th 
October,  1904,  signed  an  agreement  with  Ihe  Toronto  General 
Trusts  Corporation,  the  liquidators  for  the  Farmers'  Loan 
Company,  for  the  purchase  of  the  lot,  and  pursuant  to  this 
agreement  the  lot  was  conveyed  to  him  on  11th  November, 
1904.  At  the  same  time  Mr.  Langmuir,  Mr.  Meredith  Raving 
died  in  the  meantime,  also  conveyed  the  lot  to  the  plaintiff. 
It  was  admitted  by  counsel  that  Messrs.  Bethune,  Demude, 
Langmuir,  and  Meredith,  in  these  purchases  and  conveyances, 
acted  as  trustees  for  the  Farmers'  Loan  Company,  or  the 
liquidator,  and  indeed  that  to  all  intents  and  purposes  the 
then  owners  of  the  lot,  namely,  the  Farmers^  Loan  Company, 
were  the  purchasers  at  the  tax  sale.  Both  those  sales  were  vali- 
dated and  confirmed  by  special  Act  of  the  Ontario  Legisla- 
ture, 2  Edw.  VII.  ch.  66,  sec.  6.  Both  the  tax  sales  were 
within  10  years  prior  to  the  commencement  of  this  action, 
and  Mr.  Gordon,  for  the  defendants,  frankly  conceded  that, 
under  the  language  of  sec.  4  of  the  Real  Property  Limitation 
Act,  B.  S.  0.  1897  ch.  133,  and  Smith  v.  Midland  R.  W.  Co., 
4  0.  R.  494,  if  either  of  these  sales  had  been  made  to  a 
stranger,  the  statute  would  only  have  begun  to  run  from  the 
date  the  stranger  had  acquired  the  right  to  make  an  entry  or 
maintain  an  action. 

The  question  I  have  now  to  determine  is,  whether  the  facts 
of  this  case  take  it  outside  of  the  principle  of  the  decision  in . 
Smith  V.  Midland  R.  W.  Co.  It  was  argued  by  Mr.  Raney, 
for  the  plaintiff,  and  was  not  disputed  by  Mr.  Gordon,  that 
there  is  no  l^al  impediment  to  purchase  at  tax  sales  by  the 
ovmer  in  fee,  indeed  that  this  is  a  well  known  method  of 
curing  a  defective  title,  and  it  is  to  be  noted  that  these  sales 
to  representatives  of  the  Farmers^  Loan  Company  are  recog- 
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sized  by  the  special  legislation  above  referred  to.     It  is  fur- 
ther to  be  noticed  that  the  lirst  tax  sale  wa.<  in  respect  of  taxes 
which  accrued  before  the  Farmers'  Loan  Company  were  under 
any  obligation^  as  owners,  to  pay  the  taxes,  and  that,  so  far 
as  this  purchase  was  concerned,  it  cannot  be  urged  that  the 
company  were  taking  advantage  of  their  own  neglect  of  duty. 
But  Mr.  Gordon  argued,  with  much  plausibility',  that  the  pur- 
chaser at  the  tax  sale^  having  had  the  title  in  fee  previous  to 
the  respective  sales,  the  right  to  make  the  entry  did  not  lirst 
accrue  at  either  of  the  tax  sales,  but  previous  thereto;  in  other 
wo^d^,  that  the  right  of  entT}-  by  the  Farmers'  Loan  Company 
was  continuous  from  the  spring  of  1894,  when  the  defendants 
claimed  to  have  taken  po>i?e>j«ion,  until  the  spring  of  19U4.  I 
do  not  think  thi>  contention  is  entitled  to  prevail.     Had  the 
defendants  been  in  pjs-ession  of  the  land  for  the  statutory 
period,  and  had  the  land  after  the  expiry-  of  that  pericxl  been 
pnrchaaed  at  a  tax  sale  by  the  owner  in  fee,  according  to  tiie 
paper  title,  I  think  there  could  be  no  doubt  that  his  title 
nnder  the  tax  sale  would  oust  tiie  possessory-  title.     Can  it  l>e 
that  the  tax  title  will  l)e  K'ss  effective  against  the  inchoate 
possessor}-  title  ?    It  may  lx»  that  at  any  time  during  the  10 
years  preceding  the  spring  of  li>U4,  the  company  or  their  suc- 
cessors were  in  a  position  to  bring  an  action    or    make  an 
entry,  but  I  think  the  tax  sale  of  ISi^H,  and  in  its  turn  that  of 
189JS,  with  the  special  statutory-  sanction  to  which  I  have  re- 
ferred, extinguished  the  former  title  and  crvatetl  a  new  root 
of  title,  and  that  it  is  with  reference  to  that  root  of  tide  that 
sec.  4  of  the  Real  Property  Limitation  Act  must    be    reail. 
The  mere  fact  that  the  trau>iti<>n  from  the  former  paper  title 
to  the  new  one  under  the  tax  title,  covered  an  inap{)reciabl© 
space  of  time,  can,  in  my  judgment,  make  no  ditlerenco.     I 
think  the  effeit  is,  to  all  intents  and  purposes,  the  same  as  it 
would  have  btn^n  had  the  tax  >ales  or  either  of  them  been  to 
strangers,  and  had  the  company  afterwards  re-purchased. 

In  view  of  the  c  mfliet  of  evidenc-e  as  to  the  defendants' 
possession  of  the  land  in  question,  I  would  have  preferred  to 
base  my  judgment  entirely  on  the  legal  grounds.  The  facts 
are,  however,  before  me,  and  however  rehKtantly.  in  view  of 
the  conflict,  I  think  it  my  dutA-  to  state  the  conclusions  to 
which  I  have  been  forced  to  come  on  the  evidence. 

I  find  that  the  original  wire  fence  which  was  put  up  in 
the  spring  of  1894,  ran  around  3  sides  of  lot  14.  On  the 
last  there  was,  it  appears,  no  fence  separating  the  lot  from 
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the  lane  or  from  the  defendants'  Lakeview  avenue  lots.  On 
the  south,  the  fence  included  several  other  lots,  some  of  them 
being  in  the  possession  of  the  defendants,  and  the  others 
being  in  possession  of  and  cultivated  by  a  Mr.  Wright.  On 
the  west  the  fence  was  several  feet  an  the  street.  From  a 
point  on  Fairview  avenue  about  100  feet  south  of  the  south- 
westerly angle  of  lot  Xo.  13,  I  find  that  the  wire  feiice  angled 
off  in  a  north-easterly  direction  to  a  point  probably  somewhat 
north  of  the  boundary  line,  between  lots  13  and  14,  and  ap- 
proximately between  20  or  30  feet  from  the  street,  and  then 
ran  in  an  easterly  direction  towards  Lakeview  avenue  for  a 
part  af  the  way,  as  appears  by  the  evidence,  2  or  3  feet  north 
of  the  boundary  line,  thus  enclosing  some  part  of  lot  13,  but 
not  the  whole  part  as  now  enclosed  by  the  present  board 
fence.  The  wire  fence  which,  as  I  have  already  stated,  was 
of  a  temporary  and  irregular  character,  would,  perhaps,  along 
with  the  cultivation  which  took  place  of  the  land  which  it 
enclosed,  have  been  sujBScient  for  the  purposes  of  the  statute, 
had  it  been  maintained  in  its  original  position  for  10  years, 
but,  unfortunately  for  the  defendants^  contention,  I  am 
obliged  to  find  on  the  evidence  that  the  location  of  the  wire 
fence,  and  therefore  the  extent  of  cultivation,  cannot  now  be 
accurately  ascertained,  ^nd  that  the  board  fence  is  not  on  the 
original  line  of  the  wire  fence,  but  further  north.  The  de- 
fendant Abraham  H.  Cleramer  says  that  the  present  fence  is 
in  the  same  position  on  its  north  line  as  the  former  fence.  I 
have  no  difficulty  in  finding  that  he  is  mistaken  as  to  this. 
I  do  not  think  the  new  board  fence  followed  the  line  of  the 
wire  fence  on  any  side  of  the  enclosure.  On  the  south  there 
was  no  wire  fence  where  the  present  board  fence  stands;  on 
the  west  the  board  fence  is  10  or  12  feet  inside  the  telephone 
pole  which  marked  the  west  line  of  the  wire  fence;  and  on 
the  north  the  board  fence  was  built  so  as  to  be  a  continuation 
of  the  northerly  boundary  fence  of  the  Lakeview  avenue  lots. 
I  have  no  hesitation  in  accepting  the  evidence  of  the  witnesses 
Richard  Cole  and  Fred.  Johnston,  that  they  saw  portions  of 
the  wire  fence  still  standing  south  of  the  board  fence  when 
the  board  fence  was  in  course  of  erection  and  afterwards,  and 
also  the  evidence  of  these  witnesses  and  of  Fred.  Edgar  and 
Arthur  Edgar  (all  of  these  persons  being  near  neighbours  of 
the  defendants  and  so  far  as  it  appears  entirely  disinterested) 
that  the  board  fence  was  built  further  north  than  the  old 
wire  fence  had  been. 
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The  onus  of  proTing  the  exact  location  of  the  old  wire 
fence  was  upon  the  defendants.  Their  evidence  upon  this 
point  has  been,  in  my  judgment,  outweighed  bv  that  of  the 
plaintiff,  and  I  cannot  now  be  asked  to  conjecture  just  where 
the  wire  fence  actually  did  stand,  and  so  find  all  the  elements 
necessan-  to  make  a  complete  and  perfect  possessory  title- 
There  must,  therefore,  be  judgment  for  the  plaintiff  for  tlie 
possession  of  the  strip  of  land  in  question  with  the  costs  of 
this  action. 


HoDGixs.  Local  Judge.  February  19th.  19u0. 

EXCHEQUER  COURT   IX  ADMIRALTY. 

rPSOX-WALTOX  CO.  V.  THE  "  BRIAX  BORr.** 

Sh  ip — 5 upp'  i  <'.« — J/a rit  •" m  e      L  i*  n  — C h'irie  rp'i  riu — ^.4  u  *  h  oriiy 
of  Foreman  of  Lesse^^-^ — .^upp'u.^  Charged  to  Si  ip. 

Action  to  reo^>ver  the  value  of  certain  supplies  to  the  a'ove 
named  ship  and  others  The  statement  of  claim  alleged  that 
**  the  said  supplit^  were  furnished  to  the  said  ships  ai  the 
request  and  by  the  direction  of  the  I>jnnelly  Construe: ion 
Co.  at  the  port  of  Cleveland,  Ohio,  United  States  of  America, 
which  com[vany  was  in  char^ze  and  full  control  of  the  said 
ships  at  the  time,  and  said  supplies  were  furnished  u>>n  the 
cre^lit  of  t::e  siiid  ships,  and  not  n;erely  on  the  per^^nal  credit 
oi  the  <iii»l  ^.•''»!r:>arv.  ;in«i  the  ^ai«l  sur^.ies  were  for'the  neces^ 
sary  nse  of  said  ships.'* 

T\\*y  »>A\Tt»'^-  of  rh-  sh:p<  in:t  rvrn -i  and  £!e«i  a  statement 
of  defemv  alle-^inj  tl  at  whva  th»^  sai«l  -uT^pIies  were  fur- 
nished, **'  the  sai'l  shirx  were  own*-*!  Hv  the  rhin^.ar  and  Sul- 
livan Preii^HiT  Co.,  '^\ix  were  ur..".er  charter  to.  operare»i  hy. 
anti  in  char::e  an-l  fui!  c-i-vr.^'r*:^*  of  the  D'"^nnel*y  ^  Cocrraotins'' 
Co.,  to  the  know%>^.je  of  i^'iiinti:?-,  ar.-i  if  sa:h  ?u:>'^'ies  were 
fnrni-hetl  at  th*^  re^qnes:  of  ar.d  ^v  the  d:re«?tion  of  the  l>-^ii- 
r.e".y  C*^n-m:»  riv^n  Co..  as  aiiec*:-'!  in  th**  ^li-l  claim,  snc^.  ^np- 
plie<  werp  s*"»  fTimi'ih*'^^  s*"''»\v  tit^'I  the  iwir-»"^r.aT  rTv-^iir  ^-f  *he 
sail  P-^nr-.'v  Construct:. -n  Co."" 

E.  S.  Wiir-.  W:n.:s*>r.  f.-r  piaintiffs. 

F.  A.  H.'.-rh.  Arnhnr^'t-rj.  f-.r  defer.  !s-ts. 
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The  Local  Judge: — By  a  charterparty  bearing  date 
16th  March,  1904,  reciting  that  the  ships  (except  one,  the 
"  Paddy  Miles")  were  then  in  the  possession  of  the  Donnelly 
Contracting  Co.  .  .  .  under  a  former  lease  then  ex- 
pired, the  Dunbar  Co.  leased  to  the  Donnelly  Co.  the  said 
ships,  and  the  Donnelly  Co.  agreed  to  hire  the  same,  at  a 
fixed  rental,  for  a  specified  term.  And  the  charterparty  then 
provided  that  "during  the  life  of  this  agreement  the  Don- 
nelly Co.  promises  to  immediately  replace  parts  when  broken, 
and  make  repairs,  and  do  all  things  necessary  to  maintain  the 
property  in  a  condition  equal  to  that  in  which  it  was  actually 
received  by  the  Donnelly  Co."  This  clause  brings  the  case 
within  Anglin  v.  Henderson,  21  T.  C.  R.  27. 

A  further  clause  provided  that  "the  Donnelly  Company 
agrees  to  pay  promptly  all  bills  for  towing,  supplies,  wages, 
dry  docking,  and  repairs  whatsoever,  incident  to  the  use  and 
maintenance  of  the  property  hereby  leased,  and  to  do  all 
things  necessary  to  protect  this  property,  or  any  part  of  it, 
from  liens  or  incumbrances." 

The  evidence  shews  that  the  supplies  were  furnished  to  the 
ships  on  the  order  of  the  foreman  of  the  Donnelly  Co.;  and 
there  is  no  evidence  to  shew  that  this  foreman  was  master 
of  any  of  the  ships  or  was  in  any  service  or  employmwit 
which  would  constitute  him  the  master  and  agent  or  repre- 
sentative of  the  Dunbar  Co.,  so  as  to  render  them  or  their 
ships  liable  for  the  supplies  furnished;  and  plaintiffs'  state- 
ment of  claim  effectually  negatives  any  agency  by  alleging 
that  "  the  said  supplies  were  furnished  to  the  said  ships  at 
the  request  and  by  the  direction  of  the  Donnelly  Construc- 
tion Co."  They  appear  to  have  been  used  by  that  company 
in  the  construction  of  a  breakwater  in  Cleveland  harbour,  and 
the  order  for  these  supplies  seems  to  have  been  given  ])y  the 
foreman  of  the  construction  works.     .     .     . 

[Reference  to  Mitcheson  v.  Oliver,  5  E.  &  B.  419,  1  Jur. 
N.  S.  900;  The  "  Grapeshot/'  9  Wall.  129.] 

This  order  of  the  company's  foreman  cannot  give  plain- 
tiffs a  maritime  lien  on  defendants'  ships. 

But  another  point  was  argued.  .  .  .  Defendants'  ves- 
sels were  under  a  charterparty  to  the  Donnelly  Co.,  and  it  ap- 
pears from  the  accounts  put  in  that  the  supplies  ordered  by 
the  company's  foreman  were  charged  against  the  ships;  and 
plaintiffs  contend  that  being  so  charged  they  have  a  maritime 
lien  on  defendants'  ships.     .     .     . 
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[Reference  to  The  *'  Freeman/'  18  How.  182 ;  The  ''  City 
of  New  York,''  2  Blach.  187;  The  "Zulu,"  10  WaU.  192; 
Newberry  v.  Colvin,  7  Bing.  at  p.  'Zbii ;  Sandeman  v.  Scurr, 
L.  E.  2  Q.  B.  86;  Baumvoll  v.  Gilchrist,  [1^91]  2  Q.  B.  31U, 
[1892]  1  Q.  B.  253,  [1893]  A.  C.  8.] 

These  authorities  require  me  to  hold  that  plaintiffs  are  not 
entitled  to  the  maritime  lien  claimed,  and  that  this  action 
should  be  dismissed  with  costs. 


February  23rd,  1906. 
C.A. 
BEX  V.  WALTON. 

Constitutional  Law — Criminal  Procedure — Constitution  of 
Courts — Grand  Jury— Criminal  Code,  sec.  602  {2) — In- 
tra  Vires — True  Bill  by  Seven  Jurors — Addition  of  Tales- 
men from  Petit  Jury  Panel — Jurors  Act,  sec.  lOS  (0.) — 
Adoption  of  Provincial  Law  by  Dominion  Parliament. 

'Motion  by  prisoner  for  leave  to  appeal  from  conviction 
and  for  a  stated  case. 

J.  B.  Mackenzie,  for  the  prisoner. 

J.  K.  Cartwright,  K.C.,  for  the  Attorney-General  for  On- 
tario. 

The  Minister  of  Justice  for  Canada  was  not  representetl. 
though  notified. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  deivered  by 

Osler,  J.A.:— The  prisoner  was  tried  at  a  recent  oyer 
and  terminer  and  general  gaol  delivery  session  of  the  High 
Court  of  Justice  on  an  indictment  for  obtaining  goods  by 
false  pretences  with  intent  to  defraud.  He  was  convicted 
and  sentenced  to  3  months'  imprisonment. 

His  counsel  objected  to  the  constitution  of  the  grand  jury 
by  whom  the  bill  had  been  found,  and  also  to  their  finding, 
on  the  grounds  afterwards  mentioned.  A  panel  of  13  grand 
jurors  had  been  summoned  and  returned  upon  the  precept 
directed  to  the  sheriff,  as  prescribed  by  sec.  GG   (3)   of  the 
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Jurors  Act,  B.  S.  0.  1897  ch.  61,  and  for  default  of  3  of  the 
jurors  %[>  summoned  and  returned^  the  names  of  3  talesmen 
were  added  and  annexed  to  the  panel,  in  the  manner  pre- 
scribed by  sec.  103  of  that  Act,  as  amended  by  5  Edw.  VII. 
ch.  13,  sec.  7,  one  of  such  talesmen  being  a  person  who  had 
been  summoned  and  returned  as  a  juror  upon  the  petit  jury 
panel  of  jurors  for  the  trial  of  criminal  causes  at  the  said 
Court;  and  the  indictment  upon  which  the  prisoner  was  so 
tried  and  convicted  was  found,  as  it  was  said,  by  7  of  the 
grand  jury  so  constituted. 

It  was  contended  for  the  prisoner  that  sec.  662  (2)  of 
the  Criminal  Code,  in  so  far  as  it  enacted  that  a  true  bill 
might  be  found  by  7  grand  jurors,  instead  of  12  as  hereto- 
fore, was  ultra  vires  of  the  Dominion  Parliament,  and  that 
sec.  103  of  the  Jurors  Act,  as  amended,  in  so  far  as  it  author- 
ized the  adding  of  talesmen,  or  of  talesmen  taken  from  the 
petit  jury  panel,  was  ultra  vires  of  the  Ontario  legislature. 

It  does  not  appear  at  what  stage  of  the  proceedings  these 
objections  were, taken.  Britton,  J,,  was  asked,  but  declined, 
to  reserve  a  case  upon  them,  and  now  Mr.  Mackenzie,  on  be- 
half of  the  prisoner,  renews  the  objections  and  moves,  pur- 
suant to  sec.  744  of  the  Code,  for  leave  to  appeal.    .    .     . 

I  think  we  ought  not,  by  granting  leave,  to  intimate  any 
doubt  of  the  validity  and  regularity  of  the  proceedings.  The 
provincial  legislature  has  enacted,  by  sec.  66  (3)  of  the 
Jurors  Act,  that  the  number  of  grand  jurors  returned  to  8er\^e 
at  courts  of  oyer  and  terminer  and  general  sessions  of  the 
peace  shall  be  13  and  no  more,  and  no  one  will  now  argue  that 
this  is  not  a  matter  relating  to  the  constitution  of  the  pro- 
vincial Courts,  and  therefore' within  the  purview  of  the  local 
legislature.  On  the  other  hand,  ever  since  the  decision  of 
Regina  v.  O'Rourke,  32  C.  P.  388  and  1  0.  R.  464,  we  have 
in  this  province  consistently  held  that  the  selection  and  sum- 
moning of  jurors  were  not  matters  relating  to  the  constitu- 
tion of  the  courts:  Regina  v.  Cox,  2  Can.  Crim.  Cas.  207; 
but  came  within  sec.  91  (27)  of  the  B.  X.  A.  Act,  as  relating 
to  procedure  in  criminal  matters  in  respect  of  which  Par- 
liament alone  had  power  to  legislate.  We  have,  however, 
also  held  that  Parliament  had  effectively  exercised  that  power 
by  adopting  the  provincial  law  on  the  subject,  and  by  legis- 
lating by  relation  and  reference  to  that  law  as  it  does  in  sec. 
662  of  the  Criminal  Code:  Regina  v.  O'Rourke,  supra. 
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"  Every  person  qualified  and  summoned  as  a  grand  or 
petit  juror  according  to  the  laws  in  force  for  the  tim^  being 
in  any  province  of  Canada,  shall  be  duly  qualified  to  serve 
as  such  juror  in  criminal  cases  in  that  province :"  sec.  662. 

One  provision  of  the  local  legislature  which  has  to  do  with 
the  summoning  and  qualification  of  grand  jurors  is  sec.  103 
of  the  Jurors  Act,  which,  as  now  amended  by  5  Edw.  VII. 
ch.  13,  sec.  7,  enacts  that  where  there  do  not  appear  as  many 
as  12  of  the  grand  jurors  who  have  been  summoned  upon  the 
panel  returned  upon  the  precept,  the  Court  may  command 
the  sheriff  to  name  and  appoint  so  many  of  such  other  able 
men  of  the  county  then  present,  whether  on  the  panel  of  the 
petit  jury  or  not,  as  will  make  up  a  grand  inquest  of  12,  and 
the  sheriff  shall  return  such  duly  qualified  men  as  are  present 
or  can  be  found  to  serve  as  such  grand  inquest. 

This  is  clearly  one  of  the  provisions  of  the  local  legislar 
ture  relating  to  the  qualification  and  summoning  of  jurors 
which  has  been  adopted  by  sec.  662  of  the  Code,  the  quali- 
fication of  the  talesman  being  that  of  an  ^"able"  man  then 
present,  whether  on  the  panel  of  the  petit  jury  or  not,  and 
the  summoning  being  the  then  and  there  naming  and  ap- 
pointing by  the  sheriff  of  such  person. 

The  case  is  much  more  plainly  within  sec.  662  than  was 
the  case  of  Re  Chantler,  9  0.  L.  R.  529,  5  0.  W.  R.  574,  in 
which  this  Court  was  able  to  hold  that  the  restriction  im- 
posed by  sec.  94  of  the  Jurors  Act  as  to  the  non-disclosure  of 
the  names  on  the  jurv  panel  fell  within  the  scope  of  sec.  662 
of  the  Code.  If  Parliament  has  power  to  legislate  on  the 
subject  by  reference  to  provincial  legislation  or  otherwise,  it 
may  authorize  the  talesman  to  be  taken  from  the  petit  jury 
panel,  though  without  such  legislation  that  might  be  objec- 
tionable, and  it  was  for  that  reason  that  leave  to  appeal  was 
given  in  Rex  v.  Xoel,  in  order  that  the  question  might  be 
discussed.  As  against  legislation  now  providing  for  the  exact 
case,  it  would  serve  no  purpose  to  examine  decisions  which 
have  been  cited  to  shew  that  talesmen  cannot  be  drawn  from 
the  petit  jury  panel. 

Then  as  to  the  provision  of  sec.  662  (2)  of  the  Code. 
That  is  clearly  matter  relating  to  criminal  procedure.  The 
number  of  persons  who  are  to  constitute  the  grand  jury  is  not 
affected,  but  only  the  action  of  the  jun'  upon  the  bill  which 
may  be  laid  before  them.  Seven  may  now  do  so  instead  of 
12,  as  was  formorlv  the  case,  and  we  see  no  reason  to  doubt 
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that  Regina  v.  Cox,  2  Can.  Crim.  Cas.  207,  in  which  this 
question  was  considered,  was  well  decided. 

1  may  add  that  I  am  not  satisfied  that  sec.  ^h(S  of  the 
Code  does  not  furnish  an  answer  to  the  motion,  though  I  ex- 
press no  further  opinion  as  to  that,  as  the  section  was  not 
cited  nor  relied  upon. 

Leave  is  therefore  refused. 


ikLOONBRIDGE,    C.J.  FEBRUARY    26tH,    1906. 

CHAMBERS. 

ONTARIO  BANK  v.  FARLINGER. 

Summary  Judgment — Motion  for,  after  Delivery  of  Plead- 
ings— Delay — Onus — Defence, 

Motion  bv  plaintiffs  for  summary  judgment  under  Rule 
603. 

C.   ^.  Kerr,  for  plaintiflEs. 

A.   H.  Marsh,  K.C.,  for  defendant.      • 

Falconbridge,  C.J. : — The  proceedings  in  this  case  have 
been  of  most  leisurely  character.     The  action  was  commenced 
on   3rd  November;  defendant  appeared  on  the  16th  of  the 
same  month.     The  statement  of  claim  was  delivered  on  16  th 
January;  and  the  statement  of  defence    on   1st    February. 
This  application  for  judgment  was  launched  on  the  8th  Feb- 
ruary instant.     The  rule  in  this  province  is  that  motions  after 
statement  of  claim  is  delivered  are  not  to  be    encouraged, 
^ovLgh   in  cases  of  necessity  allowable:  Woodruff  v.  McLen- 
^  11  P.  R.  22.     In  McLardy  v.  Slateum,  24  Q.  B.  D.  504, 
'^  iras  held  that  a  plaintiff  is  not  necessarily  too  late  in  making 
Aifi  application  because  the  defence  has  been  delivered;  but 
iflat   if   he  makes  his  application  after  the  ordinary  time  the 
^^iis    is  on  him  to  shew  that  the  delay  is  justifiable  in  the 
^P€<^i3.1    circumstances  of  the  case.     There  is  nothing  in  the 
matert^l  here  to  shew  any  case  of  necessity,  nor  any  reason 
w    tHe  delay.     The  jury  sittings  at  Kingston  are  not  far 
off  i^x^^  the  non-jury  sittings  come  on  a  few  weeks  later. 
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Even  without  cansidering  the  unexplaiiied  delay,  it  might 
be  difficult  to  hold  that  there  is  no  plausible  defence  disclosed, 
although  I  shall  be  surprised  if  there  is  any  serious  contest  at 
the  trial. 

In  all  the  circumstances  of  the  case,  I  shall  dismiss  this 
motion;  costs  to  be  costs  in  the  cause  to  the  successful  party. 


Boyd,  C.  February  26th,  1906. 

CHAMBERS. 

Re  local  offices  OF  HIGH  COURT. 

Municipal  Corporations  —  Public  Offices  —  Local  Master  — 
County  Council — "  Furniture'' — Necessary  Book  on  Prac- 
tice. 

An  informal  application  by  the  local  Master  at  Ottawa 
for  a  direction  as  to  whether  it  was  the  duty  of  the  county 
council  of  Carleton  to  furnish  the  -Master's  office  with  a  copy 
of  a  well  known  legal  work  as  a  necessary  part  of  the  equip- 
ment of  the  office.  The  Master  and  the  solicitor  for  the 
county  corporation  agreed  to  abide  by  the  direction  of  the 
Chancellor. 

The  Master,  in  person. 

D.  H.  McLean,  Ottawa,  for  the  county  corporation. 

Boyd,  C.  :— By  the  Municipal  Act,  3  Edw.  VII.  ch.  19, 
sec.  506,  the  county  council  is  to  provide  proper  offices  (to- 
gether with  fuel,  light,  stationery,  and  furniture)  for  all 
offices  connected  with  courts  of  justice.  Under  this  class 
will  fall  the  office  of  the  local  Master  in  Chancery.  The 
question  is  raised  whether  under  this  clause  of  the  statute 
there  is  any  obligation  resting  on  the  municipality  to  provide 
for  the  use  of  the  Master  and  as  part  of  the  furnishing  of 
his  office  a  copy  of  Holmested  and  Langton's  Judicature 
Act  and  Rules.  It  is  intended,  I  suppose,  that  the  last 
edition  should  be  furnished,  and  it  is  put  on  the  ground  that 
this  book  of  reference  is  a  "practical  necessity,^'  in  connec- 
tion with  the  administration  of  justice,  for  the  local  officer. 
It  does  not  fall  within  the  words  of  the  Act,  but  some  lati- 
tude of  construction  is  invoked,  such  as  appears  in  Newsome 
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• 
V.  County  of  Oxford,  28  0.  R.  442.     1  had  occasion  to  refer 

to  that  case  in  Mitchell  v.  Town  of  Pembroke,  31  0.  E.  348, 

357.     The  word  "  furniture^'  was  held  to  cover  writing  and 

blotting  paper,  envelopes,  printed  forms,  and  other  articles 

of  stationery.     These  are,  no  doubt,  required  physically  for 

the  use  of  the  office  and  the  discharge  of  business  therein. 

But  I  have  difficulty  in  extending  any  of  the  terms  used 
to  law  books  or  text  books.  Whatever  may  be  said  in  favour 
of  supplying  the  current  statutes  and  Rules  of  Court  to  the 
Master^s  offices,  as  to  volumes  of  commentaries  on  them,  that 
is  another  question.  The  same  reason  for  supplying  anno- 
tated treatises  to  the  Master's  office  would  carry  the  necessity 
to  the  supply  of  the  reports  also  which  are  referred  to  in  the 
notes,  and  would  therefore  practically  include  "  a  law  library" 
in  the  furniture  of  the  office. 

Books,  no  doubt,  are  for  the  furnishing  or  entertainment 
of  the  mind,  but  are  thus  contrasted  with  the  furniture  of  an 
office,  which  is  for  use,  though  it  may  not  be  for  ornament. 
And  this  distinction  has  obtained  in  the  cases  under  wills  and 
other  instruments  between  books  and  furniture:  see  Bridg- 
man  v.  Dove,  3  Atk.  202,  followed  in  Kelly  v.  Powhitt,  Amb. 
605.  If,  besides  the  word  "furniture,''  the  word  "effects" 
is  used,  it  has  been  held  that  books  will  then  be  included: 
Cole  v.  Fitzgerald,  3  Russ.  303.  See  Cremome  v.  Antrobus, 
5  Russ.,  at  p.  321,  last  paragraph. 

While  I  hold,  therefore,  that  the  Masters  must  fumij^h 
themselves  with  their  own  copies  of  "  Holmested  and  Lang- 
ton,''  I  do  not  question  that  the  volume  is  a  very  necessary 
part  of  official  equipment. 


Teetzel,  J.  February  26th,  1906. 

WEEKLY   COURT. 

Re  O'BRIEN  AND  TRICK. 

Arbitration  and  Awa/rd — Motion  to  Set  aside  Award  —  Mis- 
take  of  Arbitrators — Refusal  to  Hear  Evidence — Agree- 
ment of  Parties. 

Motion  by  O'Brien  to  set  aside  an  award  made  by  two 
arbitrators  appointed  by  the  parties  and  an  umpire  chosen  by 
the  arbitrators. 

C.  A.  Moss,  for  O'Brien. 

F.  A.  McDiarmid,  Fenelon  Falls,  for  Trick. 
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• 

Teetzel,  J.: — The  aflSdavits  of  the  arbitrator  M.  Greer 
and  the  umpire  make  it  quite  clear  that  so  far  as  they  are  con- 
cerned no  mistake  was  made,  and  in  view  of  all  the  evidence 
and  the  contradictory  statements  of  the  arbitrator  E.  T. 
Greer,  I  am  not  satisfied  that  he  made  any  mistake. 

As  to  the  objection  that  the  arbitrators  refused  to  hear 
evidence,  I  find  that  the  two  arbitrators  were  appointed  by 
reason  of  their  experience  and  local  knowledge,  and  that  sub- 
sequently to  the  submission  it  was  agreed  between  the  parties 
And  the  arbitrators  that  no  evidence  of  facts  not  already 
known  to  the  arbitrators  should  be  given  by  either  party, 
and  that  the  arbitrators  were  to  make  a  personal  inspection 
of  the  premises  from  which  the  timber  in  question  had  been 
taken,  and  also  that  the  true  boundary  line  should  be  run  by 
a  surveyor,  which  line  was  run  in  presence  of  the  parties. 
While  their  agreements  were  verbal,  they  were  subsequent  to 
the  submission  and  not  inconsistent  with  it. 

The  material  filed  does  not  satisfy  me  that  there  has  been 
any  mistake  or  misconduct  by  the  arbitrators  or  that  there 
has  been  any  miscarriage  of  justice  as  a  result  of  the  award. 

The  motion  is  dismissed  with  costs  to  be  paid  by  the  ap- 
plicant. 


"i^ 


Falconbridge,  C.J.  February  26th,  1906. 

weekly  court. 

Re  MACKAY. 

Will — Construction  —  Period   of  Ascertainment   of  Class — 
Period  of  Distribution — Validity  of  Bequest, 

Motion  by  the  executors  of  the  will  of  the  Eevercnd  Wil- 
liam A.  Mackay  for  an  order  determining  certain  questions 
arising  under  clauses  3  and  11,  which  were  as  follows: 

3.  I  direct  my  executors  to  pay  to  each  of  my  grandsons 
who  may  study  for  the  Presbyterian  ministry  the  sum  of  $500 
to  assist  them  during  their  course  of  study,  such  sum  to  be 
paid  at  such  time  or  times  and  in  such  amounts  as  to  my 
executors  seem  for  the  best  interests  of  such  legatees,  but  to 
be  during  the  time  when  he  or  they  are  so  studying. 

11.  I  direct  that  the  whole  of  the  rest,*  residue,  and  re- 
mainder of  my  property  (except  as  hereinafter  mentioned) 
be  divided  equally  among  my  children,  the  shares  of  my 
daughter  Emma  and  of  my  two  sons  Robert  and  William  to 
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be  paid  by  my  executors  as  provided  in  clause  5  of  this  my 
will,  the  shares  of  my  other  children  within  one  year. of  ray 
decease. 

N.  W.  Howell,  K.C.,  for  executors. 

J.  R.  Meredith,  for  infants  and  unborn  grandsons. 

Casey  Wood,  for  a  legatee. 

Falcoxbridge,  C.J. : — The  class  of  grandsons  is  fixed 
at  the  death  of  the  testator:  Ringrose  v.  Bramham,  2  Cox 
Eq.  3841 

Xo  grandson,  except  Roswell  MacTavish,  will,  having  re- 
gard to  their  respective  ages  and  expressed  intentions,  "  study 
for  the  Presbyterian  ministry^'  within  the  year  assigned  by 
clause  11  as  the  period  of  distribution. 

Clause  3  operates  as  a  good  and  valid  bequest  limited  to 
Roswell  !MacTavish,  and  the  executors  will  set  apart  the  sum 
of  $500  to  assist  him,  and  will  further  dispose  of  the  estate 
as  the  will  directs. 

I  was  referred  also  to  Festing  v.  Allen,  12  M.  &  W.  279 ; 
Re  Archer,  7  0.  L.  R.  491,  3  0.  W.  R.  510. 

Costs  to  all  parties  out  of  the  estate. 


Magee,  J.  February  27th,  1906. 

WEEKLY   COURT. 

COPELAXD-CHATTERSON    CO.  v.   BUSINESS    SYS- 
TEMS LKVIITED. 

Contempt  of  Court — Motion  to  Commit — Attempt  to  Pro- 
cure Destruction  of  Letter — Excuse — Punishment — Pay- 
ment of  Costs — Jurisdiction — Person  in  Possession  of  Let- 
ter out  of  Province — Notice  of  Motion — Other  Relief — 
Examination  of  Defendants — Costs. 

Motion  by  plaintiffs  to  commit  defendants  Archibald  and 
King  for  contempt  of  Court,  and  for  other  relief  as  men- 
tioned in  the  judgment.  At  the  hearing  of  the  motion  it  was 
dismissed  as  against  defendants  Archibald  and  King,  but  the 
question  of  costs  was  reserved. 

W.  E.  Raney,  for  plaintiffs. 
G.  H.  Kilmer,  for  defendants. 
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AIagee,  J.: — The  defendant  Archibald  was  admittedly  a 
party  to  the  sending  of  the  telegram  of  1st  August,  1905,  in 
defendant  King^s  name,  to  A.  G.  Randall,  of  Winnipeg,  to 
destroy  King's  letter  of  29th  May,  1905,  to  Raoidall.  This 
telegram  was  sent  on  the  evening  of  the  same  day  on  which 
Xing  had,  in  presence  of  Archibald,  been  examined  as  to  that 
letter,  and  had  denied  having  kept,  or  at  least  being  able  to 
find,  any  copy  of  it.  It  was  a  material  letter  for  plaintiffs 
to  have  in  evidence,  not  only  for  the  pending  motion  for  in- 
terim injunction,  but  also  for  tlie  trial,  as  in  it  defendant 
King  had  in  effect  asked  Randall  to  leave  plaintiffs'  service 
and  join  defendants  in  their  new  business.  To  destroy  it 
would  be  to  destroy  evidence.  Although  Randall  had  not 
then  been  subpoenaed,  and  defendants  had  only  been  subpoe- 
naed to  produce  on  their  examination,  inter  alia,  all  letters, 
copies  of  letters,  and  other  documents,  in  their  custody,  pos- 
session, or  power,  and  particularly  all  correspondence  between 
them  and  any  servants  of  plaintiff  company  during  the  past 
year — ^yet,  none  the  less,  these  defendants  had  every  reason 
to  suppose  that  Randall  would  be  called  upon  to  produce  the 
letter  and  give  evidence  with  regard  to  it.  The  very  fact  of 
the  request  for  its  destruction  being  sent  by  telegraph,  and 
on  that  particular  evening,  shews  the  fear  entertained  by  the 
sender  that  it  would  be  available  for  plaintiffs. 

I  accepted  defendant  King's  denial  of  any  knowledge  of 
the  telegram  or  of  the  use  of  his  name  until  some  days  after 
it  was  sent,  and  I  also  gave  x\rchibald  the  benefit  of  his  ex- 
planation of  his  reason  for  sending  it,  as  being  his  fear  of 
plaintiffs  getting  from  the  letter  other  information  contained 
in  it  as  to  defendants^  business,  and  his  excuse  that  he  acted 
with  the  concurrence  and  atlvice  of  a  member  of  the  legal 
profession  from  the  province  of  Quebec,  who  was  connected 
with  defendant  company,  though  the  concealment  from  King 
of  the  use  they  were  making  of  his  name,  while  getting  from 
him  the  money  with  which  the  telegram  was  paid  for,  hardly- 
accorded  with  innocent  intentions. 

Before  the  telegram  reached  Randall  he  had  sent  the  let- 
ter itself  to  plaintiffs,  but  this  was  not  known  to  defendants, 
and  their  action  must  be  construed  as  if  he  still  held  it,  in 
so  far  as  their  interest  is  to  be  arrived  at  from  their  action, 
though  in  fact  no  failure  of  justice  resulted. 

It  may  be  that  Archibald  was  chiefly  solicitous  to  keep 
from  plaintiffs  the  other  information,  but    he    must  have 
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known  that  in  doing  so  he  was  also  keeping  from  tlieiii  what 
would  be  very  material  evidence  in  the  pending  action. 

The  Courts  are  very  solicitous  thai  there  shall  be  no  inter- 
ference with  the  even  and  impartial  course  of  justice  in  pro- 
ceedings pending  before  them — and  they  have  visited  with 
punishment,  not  only  attempts  at  such  interference,  but  acts 
which  would  tend  to  prejudice  the  fair  trial  of  causes,  where 
actual  intent  to  do  so  may  not  have  existed.     .     .     . 

It  is,  perhaps,  not  necessar}'  in  this  ease  to  dwell  upon 
the  question  whether  a  suggestion  to  destroy  a  letter  may  not 
also  be  a  suggestion  not  to  remember  its  contents  when  giving 
evidence  as  to  it.  But  the  destruction  of  the  letter  itself  falls 
within  the  mischief  which  the  Courts  desire  to  guard  against. 

[Keference  to  Ke  Dwight  and  Macklam,  15  0.  R.  Ii8; 
Wellby  V.  Still,  8  Times  L.  H.  202 ;  Regina  v.  Castro,  Ons- 
low's Case,  L.  R.  9  Q.  B.  219.] 

Then  the  fact  that  Randall  was  outside  this  province  does 
not,  I  think,  make  the  sending  of  the  telegram  from  the 
province  less  an  attempt  to  obstruct  the  course  of  justice  here. 
That  defendant  Archibald  feared  that  plaintiffs  would,  in  the 
ordinary'  course  of  the  suit,  obtain  Randall's  evidence  and  the 
production  of  the  letter,  is  shewn  by  the  desire  to  suppress  it. 
The  right  of  plaintiffs  to  be  untrammelled  by  any  act  of  de- 
fendants in  obtaining  the  evidence  in  the  usual  way,  is  clear. 
The  pending  litigation  was  here,  defendant  Archibald's  act 
towards  a  wrongful  end  was  here,  and  that  end  wa^  the  ob- 
struction of  justice  in  the  Court  here.  It  was  an  act  in  con- 
tempt of  this  Court,  and  for  which,  while  I  relieved  him  pf 
other  punishment,  he  must  pay  plaintiffs'  costs  of  thckmotion. 

It  was  objected,  however,  that  plaintiffs  had  given  two 
notices  of  motion,  and  only  one  was  set  down,  and  it  was  im- 
possible to  say  which  one.  Both  motions,  though  given  4 
days  apart,  were  for  the  one  day.  It  is  true  they  made  no 
reference  to  each  other,  but  the  second  embodied  all  the  ob-^ 
jects  of  the  first,  and  the  second  notice  served  on  defendants'^ 
solicitors  was  accompanied  by  a  letter  informing  thorn  that 
plaintiffs'  solicitors  had  amended  their  notice  of  motion,  and 
givinc^  the  reason  for  it.  Defendants  have  not  boon  in  any 
way  misled,  and  the  application  must,  T  think,  bo  taken  to  be 
on  the  second  notice. 

VOL.  vri.  o.w.R.  NO.  8—22 
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As  defendant  King  was  not  shewn  to  be  a  party  to  the 
sending  of  the  telegram,  plaintiffs  fail  as  against  him  on 
that  branch  of  their  motion;  but  his  answers  in  regard  to  the 
telegram  upon  his  examination  were  not  satisfactory,  and 
plaintiffs  should  not  be  called  upon  to  pay  him  any  costs  in 
respect  of  it. 

The  second  notice  of  motion  asked  for  the  committal  of 
defendant  King  for  not  answering  some  25  questions  on  his 
examination  on  the  motion  for  injunction.  That  latter  mo- 
tion was  disposed  of,  without  his  answers,  before  this  motion 
came  on.  In  so  far  as  the  costs  of  the  present  motion  have 
been  increased  by  that  branch  of  the  motion,  the  costs  should 
be  deemed  part  of  the  costs  of  plaintiffs'  motion  for  injunc- 
tion, and  disposed  of  therewith. 

The  third  branch  of  the  second  notice  of  motion  was  for 
an  order  for  the  examination  of  5  defendants,  Archibald, 
King,  Baird,  Harcourt,  and  Trout,  and  such  other  witnesses 
as  plaintiffs  might  subpoena  in  support  of  the  motion.  The 
notice  was  addressed  to  .  .  .  Archibald,  King,  Baird, 
and  Trout.  As  Baird  and  Trout  were,  as  regards  the  appli- 
cation for  committal  of  Archibald  and  King,  in  the  same 
position  as  any  other  witnesses,  there  was  no  necessity  for 
serving  them  with  notice  any  more  than  serving  other  wit- 
nesses. As  regards  that  branch  of  the  motion,  plaintiffs 
should  pay  the  costs  of  defendants  Baird  and  Trout,  and  they 
will  be  costs  to  these  defendants  in  any  event  of  the  cause. 
The  costs  of  that  branch  of  the  motion  as  between  plaintiffs 
and  defendants  Archibald  and  King  will  be  deemed  part  of 
the  motion  for  committal  of  these  defendants  for  attempting 
to.  procure  the  destruction  of  the  letter. 

Cartwrigiit,  Master.  February  28th,  1906. 

CHAMBERS. 

OAKLAND  v.  YORK  MUTUAL  FIRE  INS.  CO. 

VfNue — Motion  by  Plaintiff  to  Change  —  Mistake  in  Laying 
Ven  ue — Solicitor's    Slip-^Costs — Speedy     Trial, 

Motion  by  plaintiff  to  change  venue  from  Toronto  to  St. 
Thomas. 

Grayson  Smith,  for  plaintiff. 

A.  Fasken,  for  defendants. 
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The  Master: — The  venue  was  always  intended  to  be  at 
St.  Thomas,  where  the  cause  of  action  occurred,  and  where 
p.'aintiff  and  his  witnesses  reside.  Plaintiff's  solicitor  makes 
affidavit  that  it  was  only  by  an  oversight  that  Toronto  wa-- 
nr.med  as  the  place  of  trial,  and  this  is  not  questioned  by  the 
other  side. 

The  prima  facie  right  of  plaintiff  to  lay  the  venue  where 
he  resides,  in  the  circumstances  of  this  case,  is  beyond  dis- 
pute;  and  if  St.  Thomas  had  been  so  named  in  the  first  in 
btonce,  defendants  eoidd  not  have  had  it  changed  to  Toronto. 

This  being  so,  and  the  mistake  being  admittedly  that  oC 
the  solicitor,  plaintiff  is  entitled  to  have  the  order  made,  fol- 
lowing my  decision  in  Muir  v.  Guinane,  10  0.  L.  E.  at  p.  369, 
6  0.  W.  R.  64. 

The  costs  must  be  to  defendants  in  any  event,  which  will 
he  a  sufficient  penalty  for  the  mistake. 

This  is  only  one  of  several  actions  in  respect  of  the  same 
£re.  In  one  of  them  the  defendants  have  agreed  to  th*, 
change.  There  is  also  the  fact  that  these  being  jury  actions 
they  will  be  tried  at  St.  Thomas  at  least  6  months  earlier 
than  they  could  How  be  tried  at  Toronto,  and  a  speedy  trial 
ib  in  the  interest  of  the  parties,  as  welt  as  of  the  state  itself, 
ar  cording  to  the  familiar  maxim. 


Cartwright,  Master.        '  February  28th,  1906. 

CHAMBERS. 

PARADIS  V.  NATIONAL  TRUST  CO. 

Trial — Postponement — Grounds  for — Mistake  of  Plaintiff — 
Proposed  Amendment — Award, 

Motion  by  plaintiff  for  an  order  postponing  the  trial. 

C.  A.  Moss,  for  plaintiff. 

W.  H.  Blake,  K.C.,  for  defendants. 

The  Master: — This  action  was  commenced  on  31st  Oc- 
\i  her,  1904,  and  was  at  issue  more  than  a  year  ago.  Plain- 
tiff was  examined  for  discovery  on  3rd  May  last.     The  trial 
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from  the  bank  for  which  Garborino  was  surety,  but  that  he 
would  in  a  month  settle  everything.  .  .  .  Taking  all 
Qarborino's  evidence  and  his  conduct,  it  shews  that  he  was 
fratisfied  with  the  explanation  and  promise  of  Spada.     .     .     . 

On  7th  or  8th  June,  1905,  Spada  told  Garborino  that  he 
(Spada)  was  going  to  New  York,  and  that  it  would  be  all 
right  when  he  returned.  .  .  .  When  he  returned  from 
New  York  Garborino  saw  him,  and  he  (SpadaJ  said  he  would 
be  all  right.  Garborino  saw  Spada  again  on  9  th  July  and 
again  on  10th  July,  and  on  one  of  these  days  said  that  if  Gar- 
borino would  lend  him  $1,900  he  would  make  it  all  right, 
that  is,  with  the  bank,  and  give  Garborino  security  for  his 
debt.  Garborino  agreed  to  this,  and  Spada  gave  to  Gar- 
borino an  invoice  of  goods  then  said  to  be  in  Carrie's  store. 
This  invoice  is  dated  3rd  July,  1905,  and  is  .  .  .  for 
$4,140  in  ail,  and  is  receipted  by  Spada. 

Together  on  10th  July  Spada  and  Garborino  went  to  the 
Imperial  Bank  branch  at  the  comer  of  York  and  King  streets. 
This  bank  had  a  warehouse  receipt  for  the  same  goods,  or  for 
a  part  of  them,  upon  which  advances  had  been  made  to  the 
amount  of  $1,000,  which  Spada  then  paid  to  that  bank.  It 
does  not  appear  that  Garborino  knew  exactly  what  amount 
Spada  then  owed  and  was  paying  to  the  Imperial  Bank,  but  he 
knew  that  Spada  then  made  a  deposit  and  had  some  money 
transaction.  Then  Spada  and  Garborino  went  to  Carrie's 
warehouse,  where  Spada  turned  over  the  property  to  Gar- 
borino, and  Carrie  gave  to  Garborino  a  warehouse  receipt 
dated  10th  July,  1905.  .  .  .  The  transfer  at  the  ware- 
house was  in  the  afternoon  of  10th  July.  Spada  at  once  in- 
formed Mr.  Ross  of  the  Dominion  Bank  of  it,  and  on  that 
day  .  .  .  Mr.  Ross  wrote  to  Garborino.  That  was  the 
first  intimation,  according  to  the  evidence,  that  Garborino 
had  that  the  bank  did  not  care  to  continue  the  advances  to 
Spada  upon  the  security  of  Garborino's  bond.     .     .     . 

On  11th  July,  whether  before  or  after  the  receipt  by  Gar- 
borino of  the  letter  from  Ross  does  not  appear  to  me  to  be 
material,  Garborino  went  to  Spada's;  together  they  went  to 
the  Dominion  Bank  .  .  .  saw  Mr.  Ross,  and  Garborino 
handed  over  to  Spada  $1,906.25,  that  being  the  amount  Spada 
required  to  borrow  to  enable  him  to  pay  his  indebtedness  to 
the  bank. 

There  was  an  actual  cash  advance  by  Garborino  of  the 
$1,906.25 ;  there  was  the  payment  by  him  of  the  further  sum 
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of  $835  or  thereabouts  to  get  the  75  baskets  of  cheese  out  of 
bond ;  and  there  is  the  further  fact  that  these  identical  goods 
or  part  of  them  were  up  to  10th  July  held  by  the  Imperial 
Bank  as  security  for  $1,000.     .     .     . 

These  are  circumstances  which  go  to  shew  absence  of 
fraudulent  intent  on  the  part  of  Garborino. 

1  find  that  Spada  was  in  fact  insolvent  at  the  time  of 
making  to  Garborino  the  transfer  which  is  now  impeached, 
but,  in  my  opinion,  Garborino  did  not  know  of  that  insol- 
vency, did  not  know  of  Spada's  intention  to  give  up  busi- 
ness or  to  abscond. 

An  agreement  to  give  security,  made  in  good  faith, 
though  indefinite  in  terms,  may  rebut  the  presumption  of 
intent  to  prefer,  but  pressure  is  not  now  admissible  to  rebut 
the  presumption  of  intent  to  give  a  preference:  Webster  v. 
Crickmore,  25  A.  R.  97. 

The  prior  agreement  of  8th  or  9th  June  in  this  case, 
whether  the  promise  by  Spada  was  a  voluntary  one  or  under 
pressure,  is  not  material  further  than  it  is  a  factor  in  shew- 
ing Garborino's  confidence  in  Spada,  and  that  there  was,  so 
far  as  appears  in  evidence  before  me,  no  suspicion  then  of 
Spada  being  in  financial  diflBculty,  or  that  he  meditated  mis- 
chief.    .     .     . 

•  This  action  was  commenced  on  8th  August,  1905,  so  the 
transfer  to  Garborino  must  be  presumed  "prima  facie  to 
have  been  made  with  the  intent  of  giving  Garborino  a  pre- 
ference over  the  other  creditors  '^  of  Spada.  This  presump- 
tion is  a  rebuttable  one :  see  Davis  v.  McLean,  2  0.  L.  R.  466. 
It  is  rebutted  by  the  evidence  which  satisfies  me  that  the 
transaction  was  entered  into  by  the  transferee  in  good  faith 
without  knowing  and  without  having  reason  to  believe  that 
the  transferor  was  insolvent.  This  was  not  a  transfer  of  sub- 
stantially the  whole  of  the  debtor's  estate.     .  '  .     . 

The  facts  do  not  bring  this  case  within  In  re  Jukes,  [1902] 
1  K.  B.  55,  as  was  contended.  The  evidence  does  not  disclose 
that  Garborino  had  knowledge  of  any  other  creditor  of  Spada 
than  the  Dominion  Bank  and  the  Imperial  Bank.     .     .     . 

If  Garborino  has  satisfied  the  onus  cast  upon  him  of 
establishing  that  he  had  no  intent  to  defraud  or  defeat  the 
creditors  of  Spada,  that  he  had  no  knowledge  of  the  insol- 
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is  because  the  apparent  explanation  of  the  accident  given  by 
defendants  and  accepted  generally  is  that  a  piece  of  frozen 
dynamite  had  been  left  unexploded  in  the  old  hole,  which  was 
reached  in  drilling  the  new  hole  on  the  day  of  the  accident. 
Plaintiff's  evidence  is  that  if  the  debris  had  been  removed  after 
each  explosion,  the  partly  unexploded  hole  could  have  beea 
detected  and  remedied  either  by  extracting  the  rest  of  the 
charge  or  making  a  new  and  further  explosion  of  it  per  se. 
Defendants  admit  that  it  might  be  discovered  by  the  removal 
forthwith  of  the  loose  material,  but  think  that  the  removal 
might  be  equally  useful  if  done  later.  In  this  view  plain- 
tiff's witnesses  do  not  agree.  Contemporaneous  removal  is, 
in  their  opinion,  the  best  and  surest  way  of  making  the  dis- 
covery. And  then,  last  of  all,  the  jury  say,  in  view  of  the 
diverging  views  as  to  what  was  done  and  what  might  have 
been  done,  and  in  affirmation  of  what  the  witnesses  say,  that 
there  was  really  no  method  or  system  of  inspection — ^that  de- 
fendants were  "  negligent  in  that  there  was  no  organized  sys- 
tem of  inspection  of  the  work  and  the  appliances  in  general." 

I  think  the  verdict  at  common  law  could  be  sustained  on 
the  first  answer  given  by  the  jur}',  that  the  negligence  con- 
sisted in  there  being  no  system  of  inspection.  It  was  a  dan- 
gerous piece  of  work  in  rock  excavation,  carried  on  by  the 
extensive  and  constant  use  of  a  most  powerful  explosive — 
without  any  apparent  safeguards  being  adopted  after  every 
compound  discharge  to  see  whether  it  was  reasonably  safe  to 
proceed  to  the  next  discharge.  Defendants  admit  the  danger, 
but  say  "  there  is  no  practical  way  of  finding  out  these  sources 
of  danger."     .     .     . 

For  plaintiff  it  is  pointed  out  that  it  is  possible  after  each 
blast  to  know  if  the  charges  have  all  exploded,  by  examination 
.  .  .  and  still  better  that  only  one  shot  should  be  set  off 
at  a  time,  and  then  its  failure  would  be  detected  before  the 
next.  Plaintiff  was  told  to  work  at  this  place,  and  a  message 
from  defendants  was  given  to  him  that  it  was  all  safe  in  the 
neighbourhood  where  he  was  about  to  drill;  and  no  blame 
can  be  cast  on  him.     .     .     . 

[Reference  to  two  *' noteworthy  dynamite  cases,''  Hop- 
kins V.  Osier,  176  Mass.  258,  and  Hove  v.  Boston,  187  Mass. 
fi8,  as  to  the  duty  of  the  employer  to  make  an  inspection  after 
every  blast.] 
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I  perceive  no  miscarriage  in  the  trial  or  frame  of  the 
record  on  the  other  points  argued,  and  no  case  is  made  for  a 
new  trial  on  the  ground  of  surprise.     , 

As  to  the  statute  E.  S.  0.  1897  ch.  129,  sec.  11,  Hunter 
V.  Boyd,  3  0.  L.  R.  183,  is  an  example  of  a  so-called  "  joint 
tort,''  where  the  action  was  against  surviving  tort-feasors  and 
the  representatives  of  the  deceased. 

The  judgment  is  affirmed  with  costs. 

A  collateral  matter  of  no  small  importance  has  been 
brought  to  the  notice  of  the  Court  incidentally  in  reading  the 
affidavits  filed  upon  the  application  for  a  new  trial. 

The  notice  of  motion  was  dated  21st  December,  1905,  and 
served  on  the  next  day,  and  referred  to  no  affidavits. 

We  find  on  the  files  of  the  Court  two  affidavits  of  Robert 
Forsyth,  sworn  on  23rd  December,  1905,  and  two  by  William 
Forsjrth,  sworn  on  the  same  day,  and  another  made  by  de- 
fendants' solicitor,  sworn  on  29th  January,  1906.  The  4 
Forsyth  affidavits  were  filed  on  27th  January,  1906,  and  that 
by  the  solicitor  was  filed  on  30th  January.  So  far  as  related 
to  matters  involving  a  new  trial  and  the  manner  of  getting 
evidence,  these  were  answered  by  affidavits  of  plaintiff  and 
his  solicitor,  sworn  on  7th  and  8th  February  and  filed  on 
10th  February. 

One  of  the  affidavits  of  William  Forsyth  was  not  then 
answered  by  the  solicitor,  upon  whom  serious  imputations 
were  thereby  cast  as  to  the  terms  on  which  he  was  to  conduct 
the  litigation  for  plaintiff.  This  phase  of  the  controversy  was 
not  brought  to  our  attention  on  the  argument. 

The  solicitor,  upon  being  notified  by  the  registrar  of  his 
unanswered  affidavit,  sent  in  his  answer  under  oath  by  affi- 
davits sworn  22nd  February,  in  which  he  says  that  this  par- 
ticular affidavit  of  Fors}i:h  was  not  served  upon  him  nor  was 
his  attention  called  to  it  until  he  read  the  letter  off  the 
registrar. 

It  is  highly  undesirable  that  litigation  should  be  con- 
ducted in  this  way;  if  the  affidavit  impeaching  the  conduct 
of  plaintiff's  solicitor  was  to  be  availed  of,  the  point  should 
have  been  brought  emphatically  before  the  Divisional  Court 
and  discussion  had  in  open  court.  But,  finding  the  affidavit 
on  the  files  of  the  Court,  we  gave  the  solicitor  an  opportunity 
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of  making  response  to  it — which  he  has  done,  so  that  bou' 
afJidavits  are  now  of  record  on  the  files  of  the  Court.  So 
far  as  the  Divisional  Court  is  concerned,  the  charge  and  its 
coiiliadiction  will  remain  as  it  is,  but  without  prejudice  to 
the  alleged  breach  of  professional  duty  being  brought  before 
the  Benchers  for  further  investigation,  if  either  party  so 
desires.  Brought  up  in  this  irregular  way,  the  inculpating 
affidavits  should  not  be  allowed  to  interfere  with  the  action 
of  the  Court  in  disposing  of  the  appeal  on  its  merits. 

Street,  J.,  concurred. 

Mabee,  J.,  also  concurred,  giving  reasons  in  writing,  in 
which  he  referred,  upon  the  question  of  the  liability  of  mas- 
ters, to  Canada  Woollen  Mills  Co.  v.  Traplin,  35  S.  C.  R. 
424;  Grant  v.  Acadia  Coal  Co.,  32  S.  C.  R.  427;  McArthur 
V.  Dominion  Cartage  Co.,  21  Times  L.  E.  47;  McKelvey  v. 
Le  Eoi  Mining  Co.,  32  S.  C.  R.  664 ;  and  upon  the  question 
of  the  quantum  of  damages — ^which  the  Court  refused  to  in- 
terfere with — to  Somberger  v.  Canadian  Pacific  R.  W.  Co., 
24  A.  R.  263. 


Cartwright,  Master.  March  2nd,  1906. 

CHAMBERS. 

PLAYFAIR  V.  TIJRXER. 

Discovery — Production  of  Documents — Breach  of  Contract — 
Damages — Loss  of  Profits  in  Business — Books  and  Docu- 
ments  Pertaining  to  Business — Postponement  of  Trial. 

Motion  by  defendants  for  an  order  requiring  plaintiflf  to 
file  a  further  affidavit  on  production,  and  postponing  the  trial. 

R.  McKay,  for  defendants. 

F.  E.  Hodgins,  K.C.,  for  plaintiff. 

The  Master  : — Plaintiff  claims  from  defendants  damages 
for  their  failure  to  supply  logs  according  to  their  written 
agreement  during  the  season  of  1905,  to  be  sawn  bv  him  for 
defendants.     He  alleges  that  his  mill  could  have  sawn  nearly 
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8  million  feet  if  defendants  had  performed  their  contract 
instead  of  supplying  only  logs  enough  to  produce  one  million 
and  a  half. 

The  contract  price  for  sawing  was  $2.50  per  M.  FlaintifE 
in  his  examination  for  discovery  (qu.  74)  estimates  his  loss 
of  profits  at  from  $8,000  to  $9,000.  He  was  then  naturally 
asked  as  to  the  cost  of  sawing,  and  this  he  puts  at  $1.29  per 
M,  If  these  figures  are  correct,  the  loss  would  be  about 
$7,500. 

He  was  questioned  on  this  at  some  length,  and  said  (in 
answer  to  qu.  94)  that  he  had  documents  shewing  his  expenses 
and  how  the  $1.29  was  arrived  at,  and  in  answer  to  qu.  95, 
"  You  can  let  us  see  these?  "  he  said,  "  I  have  got  them  all.^' 
That  question  was  then  dropped,  and  at  the  conclusion  de- 
fendants^ counsel  said :  "That  is  all  I  wish  to  ask  the  witness 
at  present  except  that  when  we  see  the  books  shewing  the  cost 
of  sawing  we  may  want  to  ask  further  questions." 

No  objection  was  made  to  this,  and  on  the  principle  of  the 
well-known  case  of  Weideman  v.  Walpole,  [1895]  2  Q-  S-  ^34, 
plaintiff's  counsel  must  be  held  to  have  agreed  to  those  books 
being  produced  and  further  examination  being  had  if  defen- 
dants' counsel  thought  it  necessary  after  inspection  of  such 
books  and  documents. 

This  examination  of  plaintifiE  for  discovery  took  place  on 
15th  February.  At  that  time  plaintiff  had  not  complied  with 
the  usual  order  for  production,  which  was  served  on  27th 
January.  But  the  parties  had  been  practising  on  easy  terms, 
and  plaintiff's  solicitor  expected  that  when  the  affidavit  was 
filed  the  necessary  books  would  be  included.  On  21st  Febru- 
ary he  wrote  stating  that  he  would  go  to  Midland  on  the  24th 
and  inspect  the  books,  and  enclosed  copy  of  letter  from  de- 
fendants' manager  stating  what  books  and  records  they 
thought  would  be  required. 

On  the  same  day  and  after  the  previous  letter  had  been 
sent,  a  letter  wa?  received  with  plaintiff's  affidavit  on  produc- 
tion. In  reply  as  requested  the  affidavit  on  production  of 
defendants'  manager  was  sent,  and  the  letter  further  said 
that  plaintiff's  affidavit  was,  in  the  writer's  opinion,  clearly 
defective,  but  that,  if  the  proposals  of  the  first  letter  were  ac- 
cepted, plaintiff's  solicitor  would  be  satisfied.  To  this  no 
answer  was  received,  but  on  23rd  February  plaintiff's  solici- 
tor had  a  conversation  with  defendants'  solicitor  in  Toronto 
and  said  he  would  have  to  consider  about  producing  the  docu- 
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ments  asked  for  and  would  advise  defendants  next  day  what 
he  would  do. 

The  answer  when  it  came  was  in  the  negative,  and  this 
motion  was  at  once  made  to  require  plaintiff  to  file  a  further 
affidavit  on  production  and  to  have  the  trial  postponed,  for 
which  notice  had  been  given  for  the  Barrie  Assizes  on  Monday 
next.     .     . 

It  was  contended  for  plaintiff  that  at  most  nothing  more 
should  be  produced  than  what  is  mentioned  in  the  answer  to 
qu.  95;  that  plaintiff  could  not  be  required  to  produce  his 
books,  as  he  could  prove  his  damages  any  way  he  chose  and 
might  do  so  in  some  other  manner. 

With  this  I  am  not  prepared  to  agree,  though  it  is  not 
necessary  to  decide  this  as  an  abstract  proposition. 

Plaintiff's  action  is  one  for  damages  solely.  He  claims, 
as  it  would  seem,  between  $7,000  and  $8,000.  In  such  a  case 
all  possible  discovery  as  to  damages  is  surely  relevant:  see 
Bra/s  Digest,  1904,  pp.  4,  47.  Such  damages  will  be  as- 
sessed at  the  trial,  and  will  not  be  the  subject  of  a  reference. 
Surely  it  is  most  important  for  defendants  to  see  if  plain- 
tiff's books  bear  out  his  estimate  of  the  cost  of  sawing  as  being 
only  $1.29  per  M. ;  and,  in  my  opinion,  plaintiff  has  agreed 
to  this  being  done.  I  think  it  is  beyond  question  that  the 
fullest  discovery  should  be  made  on  this  point,  and  that  plain- 
tiff must  file  a  further  affidavit  on  production  and  submit  to 
further  examination  if  defendants  so  desire:  see  Barwick  v. 
Radford,  ante  237. 

This  will  necessitate  a  postponement  of  the  trial  to  the 
non-jury  sittings  in  May.  The  costs  of  this  motion  and  in- 
cidental thereto  must  be  to  defendants  in  any  event. 


Falcx)nbridge,  C.J.  March  2nd,  1906. 

WEEKLY    COURT. 

RE  TOWN  OF  SOUTHAMPTOX  AXD  TOWNSHIP  OF 
SAUGEEX. 

Municipal  Corporations — Territorial  Re-adjustment  —  Valim'^ 
Hon  of  Assets — Award — Evidence  of  Dissenting  Arbitrator 
— Principle  of  Valuation — Sidewalks — School  Buildings — 
Waterworks — .4  ppeal — Costs. 

'Motion  by  town  corporation  to  set  a^ide  an  award  of  2 
out  of  3  arbitrators  under  by-law  512  of  the  county  of  Bruce, 
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upon  the  township  taking  over  part  of  the  territory  oi  the 
town:  Municipal  Act,  1903,  sec.  18,  sub-sees.  (3),  (4),  and 
(6). 

D.  Robertson,  Walkerton,  for  applicants. 

W.  H.  Wright,  Owen  Soupd,  for  respondents. 

Falconbridge,  C.J. : — The  motion  was  launched  on  sev- 
eral grounds  set  forth  in  the  notice  of  motion,  but  upon  the 
arginiient  it  was  agreed  that  the  matter  should  not  be  referred 
back  in  any  event,  but  that  the  motion  should  be  treated  as 
an  appeal  in  regard  to  the  amount  directed  by  the  two  arbi- 
trators to  be  paid  by  the  township  corporation  to  the  town 
corporation.  Mr.  Wright  appeared  only  for  the  individual 
respondents,  who  were  the  petitioners,  the  township  corpora- 
tion having  considered  it  unnecessary  to  be  represented  by 
counsel. 

The  argument  narrowed  itself  down  to  the  complaint  on 
the  part  of  Southampton  that  the  arbitrators  allowed  and 
included  as  assets  of  Southampton  the  value  of  the  public 
schools  and  granolithic  sidewalks;  and  also  that  an  allowance 
should  have  been  made  in  favour  of  Southampton  of  about 
$1,000,  because  it  was  alleged  that  mistakes  were  made  in 
construction  which  had  the  effec^t  of  reducing  the  value  of 
the  waterworks  as  an  asset  by  about  that  amount. 

In  order  to  determine  these  questions  it  is  necessary  to 
decide  whether  or  not  the  evidencj  of  the  dissenting  arbitrator 
is  admissible.  He  did  not  make  any  objection  to  giving  evi- 
dence, and  he  was  asked  and  answered  certain  questions  as 
follows : — 

"  Q.  87.  Will  you  tell  me,  from  memory,  whether  in  the 
amount  mentioned  in  the  award  the  arbitrators  included  in 
the  assets  of  Southampton  of  which  Saugeen  was  entitled  to 
a  share  the  value  of  the  school  house,  the  granolithic  side- 
walks, and  s'reet  crossings?    A.  They  did  include  them.  .  .  . 

"  Q.  88.  Do  you  remember  what  the  arbitrators  fixed  the 
value  of  the  schools  at?     A.  Yes,  $7,000. 

"  Q.  89.  Do  you  remember  how  they  ascertained  or  ar- 
rived at  the  value  of  the  granolithic  sidewalks  and  crossings  ? 
A.  The  total  amount  was  taken,  less  40  per  cent,  that  the 
property  owners  would  have  to  pay;  I  am  not  sure  whether 
it  was  40  or  60  per  cent.     .     .     . 
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"  Q.  90.  At  the  time  of  the  arbitration  was  it  not  admitted 
that,  in  ascertaining  the  liabilities  on  account  of  granolithic 
sidewalks  and  crossings,  the  amount  the  property  owners  were 
to  pay  should  be  deducted?    A.  Yes. 

"  Q.  91.  Then,  in  fixing  the  liabilities,  the  value  of  the 
granolithic  sidewalks  was  put  at  the  amount  of  the  liabilities 
on  account  of  the  same?     A.  Yes. 

"  Q.  92.  In  ascertaining  the  value  of  the  waterworks  as 
one  of  the  assets,  was  there  any  deduction  made  for  cost  of 
errors  or  mistakes  in  putting  them  down?     A.  No. 

"  Q.  93.  In  ascertaining  the  amount  of  the  liabilities,  you 
say  that  whatever  proportion  the  property  owners  were  to 
pay  for  granolithic  sidewalks  was  deducted  from  total  liabili- 
ties for  same;  was  ami;hing  else  deducteil?    A.  No."     .     .     . 

[Reference  to  Duke  of  Bucclouch  v.  ^Metropolitan  Board 
of  Works,  L.  R.  5  H.  L.  418,  462;  In  re  Christie  and  Town 
of  Toronto  Junction,  22  A.  R.  21.] 

The  questions  put  here  seem  to  be  well  within  the  rule; 
and  to  prevent  the  town  corporation  from  putting  these  ques- 
tions would  have  been  to  deprive  them  of  information  to  which 
they  were  entitled,  and  on  which  alone  they  could  base  any 
appeal  or  application  for  relief.  It  is  a  very  different  pro- 
position from  asking  quc^stions  relating  to  the  intention  or 
state  of  mind  of  an  arbitrator. 

The  information  bein":  thus  properly  before  me,  .  .  .. 
I  hold  that  the  two  arbitrators  should  not  have  included  in 
the  assets  of  Soutlmmpton  of  which  Saugeen  was  entitled  to 
a  share  the  value  of  the  school  houses.  The  school  houses  are 
vested  in  a  separate  board,  aivl  f^e  limits  of  control  by  the 
school  board  may  be  the  same  limits  or  different  limits  from 
that  of  the  municipal  corporation. 

To  a  certain  extent  the  sidewalks  are  in  a  like  position, 
inasmuch  as  (sec.  599  of  the  Municipal  Act,  1903),  the  soil 
and  frep])old  t]i(M-(H)f  are  vest  d  in  His  Majesty.  But  the  pos- 
session and  control  of  and  liability  for  sidewalks  are  im- 
mediately  attacliod  to  the  municipal  corporation  and  to  no  - 
other  body.  1  thoroforo  find  against  the  contention  of  South- 
ampton as  to  tlu'  sidewalks. 

The  alleged  mistakes  in  construction  may  reduce  the- 
value  of  the  waterworks  as  an  asset,  but  these  mistakes  are 
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common  incidents  of  such  construction,  and  have  been  a  mis- 
fortune alike  of  Southampton  and  of  tiiese  petitioners,  and  I 
do  not  see  that  Southampton  can  claim  any  relief  in  this 
i^ard. 

The  result  is  that  the  amount  awarded  by  the  two  arbi- 
trators should  be  increased  by  $368,  being  one-nineteenth  of 
$7,000,  the  value  of  the  schools ;  i.e.,  that  Saugeen  shall  pay 
Southampton  $1,098.  The  credit  of  Saugeen  is,  no  doubt, 
perfectly  good,  and  1  see  no  reason  why  this  sum  should  not 
be  paid  in  prsesenti. 

I  do  not  think  it  is  a  case  for  costs,  inasmuch  as  the  ap- 
peal has  failed  in  part  and  succeeded  in  pdrt. 


Teetzel,  J.  March  2nd,  1906. 

TRIAL. 

LIFE  PUBLISHING  CO.  v.  ROSE  PUBLISHIXG  CO. 

Copyright — Infringement — Dfawings  in  Serial  Pvhlication — 
British  Registration — First  Publication — Imperial  Oopy^ 
right  Acts — Employment  of  Author  by  Publisher — Foreign  . 
Author  Resident  outside  of  British  Dominions  —  Title  to 
Copyright — Assignment — Contract — Publication  by  Author 
under  License — Infringement  by  Copying, 

Action  by  New  York  publishers  to  restrain  defendants, 
Toronto  publishers,  from  printing,  publishing,  and  selling  8 
cartoon  drawings  and  the  accompanying  titles  and  letter-press 
prepared  by  the  celebrated  artist  Charles  Dana  Gibson. 

H.  Cassels,  K.C.,  and  E.  S.  Cassels,  for  plaintiffs. 

J.  H.  Dentou  and  T.  H.  Lennox,  for  defendants. 

Teetzel,  J. : — Plaintiffs  claim  copyright  in  the  drawings 
under  the  following  circumstances. 

Plaintiffs  publish  a  periodical  known  as  "  Life  ;'^  and  one 
James  Henderson,  a  resident  of  London,  England,  was  the 
publisher  of  a  similar  periodical  known  as  the  "  Comic  Pic- 
torial Sheet.'' 

^OL.  vn.  o.w.B.  NO.  8 — 28+ 
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On  21nh  Septeml^r,  ISC^l,  Hecdenjcai  xaiie  d:ie  entrr  in 
the  book  of  regLrtrr  of  ewhgbt  kept  at  ti^^  Hau  of  the  Stir 
t:onei>'  Corr;j>any  :n  the  citi-  of  l»n«I:'X  paisuanr  u>  the 
Iriip*-hal  Cwyrl^'ht  Act,  5  Jt  »*  Vict.  ch.  45.  of  his  proprie- 
torship in  i:.*i  c^ipyrigM  of  thtr  aaid  peTio>i:t.-aL 

For  r^^irif  year*  prior  to  lota  Jannary,  I^'jO,  under  agree- 
ments wi:h  plaintifi  and  the  prior  purili-j^-ri  of  -  Ule,"^  who 
were  the  employers  of  G::/5on,  and  with  hU  authority,  Hen- 
derson had  ac»juire<l  all  righrs  of  pur/.i^-ation  or  reproduction 
throughout  th«.-  Briii-h  Dorr.:n:on>  in  the  drawings  and  letter- 
pres5  a«  puhli-hed  in  ^  Life,^  for  the  purpose,  a*  expressed 
in  an  agreement  of  Irt  July,  l^i">.  "•  of  enabling  the  said 
James  Hender=on  to  ,-^^?ure  Briti-h  ct)py right  i»y  nrst  or 
simultaneous  publication  of  the  ^aid  drawings  or  leUer-press 
in  the  United  Kingdom  in  a  serial  publication  entitled 
*  Comic  Pictorial  Sheet/  '' 

Bv  an  agreement  of  loth  January-,  19<X»,  between  James 
Henderson,  Charles  Dana  Gibson,  Hitchell  and  Millar,  chief 
shareholders  in  plainiir!  conij>any  and  former  publishers  of 
"  Life  ''),  and  the  ^  Life  ''  Publishing  Company.  James  Hen- 
der«?on  i^  acknowle*lge>l  to  Ix;  the  owner  of  the  British  copy- 
right in  the  drawings  of  Gibson  **  heretofore  contributed  or 
hereafter  to  l>e  contribut«-<l  to  *  Life  %"  and  by  the  said  agree- 
ment Henders^m  grants  an  oxtlusive  and  irrevocable  license, 
during  the  continuance  of  the  British  copyright,  to  Gibson 
to  publish  in  book  form  or  as  portfolios  or  collections  of 
drawings  in  the  United  Kingdom,  the  drawings  theretofore 
contribute<l  or  thereafter  to  be  contributed  to  "Life*'  by 
him.  The  agreement  between  Henderson  and  paintiffs  also 
provides  that  "  the  circulation  of  copies  of  the  publication 
'Life'  containing  such  drawings  and  letter-press  within  the 
British  dominions  should  not  be  deemed  an  infringement 
of  Henderson's  British  copvrights." 

All  the  original  dra^nngs  and  letter-press  in  question  were 
prepared  by  Gibson  as  an  employee  of  plaintiffs,  and  were  paid 
for  by  plaintiffs,  and  they  were  each  first  published  in  Lon- 
don in  the  "  Comic  Pictorial  Sheet "  contemporaneously  with 
their  publication  from  time  to  time  in  "  Life/'  and  this 
privilepro  was  paid  for  by  Henderson  at  schedtde  rates  set 
forth  in  the  agreements. 

On  1st  September,  1900,  there  was  duly  registered  at  the 
Hall  of  the  Stationers'  Company,  pursuant  to  the  said  Copy- 
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right  Act,  an  assignment  by  James  Henderson  to  James 
Henderson  &  Sons  of  the  former's  copyright  in  the  ^'  Comic 
Pictorial  Sheet" 

On  8th  September,  1905,  James  Henderson  &  Sons  duly 
registered  at  said  Hall,  pursuant  to  said  Act,  8  copies  of  the 
"  Comic  Pictorial  Sheet,''  which  contained  the  8  drawings 
and  letter-press  in  question,  and  on  the  same  day  they  also 
registered  at  said  Hall  assignments  to  plaintiffs  of  their  copy- 
right in  the  8  publications;  and  plaintiffs  put  in  evidence 
duly  certified  copies  of  the  entries  of  registrations,  which 
copies,  by  sec.  11  of  the  Act,  "  shall  be  received  in  evidence 
in  all  Courts  .  .  .  and  shall  be  prima  facie  proof  of  the 
proprietorship  or  ai^signment  of  copyright  or  license  as  there- 
in expressed,  but  subject  to  be  rebutted  by  other  evidence." 

Two  of  the  drawings  and  letter-press  in  question  occupy 
2  full  pages  each,  and  the  other  6  occupy  only  one  page  each 
in  the  respective  8  issues  of  "  Comic  Pictorial  Sheet." 

Prior  to  8th  December,  1905,  defendants  printed  for  the 
purposes  of  sale  a  quantity  of  pictorial  post  cards  on  which 
were  reproduced  copies  of  said  cartoon  drawings  on  a  reduced 
scale,  and  have  in  their  possession  unsold  copies  of  the  same, 
also  the  plates  from  which  the  copies  were  made,  and  they 
dispute  plaintiffs'  cop}Tight,  and  state  that,  unless  plain- 
tiffs establish  their  copyright,  they  (defendants)  will  sell 
the  copies  still  on  hand  and  make  and  sell  other  copies. 

By  a  memorandum  filed  at  the  trial  the  following  facts 
are  admitted :  that  the  post  cards  complained  of  were  made  at 
Toronto  from  draNiings  in  2  books  or  collections  published  by 
Charles  Dana  Gibson  or  his  assigns,  pursuant  to  the  rights 
reserved  to  him  in  the  agreement  above  recited;  that  defen- 
dants did  not  first  obtain  the  consent  of  plaintiffs  or  their 
predecessors  in  title;  that  the  2  books  referred  to  were  not 
registered  for  copyright  at  Stationers'  Hall;  that  Gibson  was, 
at  the  time  when  the  material  in  which  copyright  is  claimel 
was  prepared  by  him,  a  citizen  of  the  United  States,  and  not  a 
British  subject,  and  that  he  was  not,  at  the  time  of  the  pre- 
paration of  that  material  or  any  of  it,  or  at  the  time  of  the 
publication  of  it  in  the  "  Comic  Pictorial  Sheet,  within  any 
part  of  the  British  dominions ;  that  none  of  the  material  has 
been  protected  by  a  Canadian  as  distinguishel  from  a  British 
copyright;  that  defendants  did  not  make  the  reproductions 
in  question  from  the  "Comic  Pictorial  Sheet;"  that  they 
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had  no  knowledge  of  its  existence  until  after  action;  that 
it  has  little  or  no  circulation  in  Canada;  and  that  defendants 
'jmade  no  inquiries  as  to  existence  of  copyright  in  said  draw- 
ings except  at  Ottawa  for  the  purpose  of  ascertaining  whether 
Canadian  copyright  as  such  had  been  registered.     .     .     . 

(1)  I  think  the  serial  the  "Comic  Pictorial  Sheet ^'  is 
clearly  a  *'  book  ^'  within  sec.  2  of  the  Copyright  Act,  5  &  6 
Vict/  ... 

[Reference  to  Walter  v.  Howe,  17  Ch.  D.  208;  Trade 
Auxiliary-  v.  Middleborough,  40  Ch.  D.  425;  Scrutton's  Law 
of  Copyright,  4th  ed.,  p.  111.] 

Assuming  then,  for  the  pressent,  that  by  registering  the 
8  numbers  of  said  publication  the  proprietor  secured  a  copy- 
right therein  as  so  many  books  or  sheets  of  letter-press,  sev- 
eral authorities  establish  that  the  proprietor  would  be  entitled 
to  recover  for  an  infringement  of  any  substantial  part  there- 
of.    ..     . 

[Beference  to  Bogue  v.  Houlston,  5  DeG.  &  Sm.  267; 
Bradbury  v.  Howe,  L.  R.  8  Ex.  1.] 

At  p.  7  of  the  last  mentioned  case  Pigott,  B.,  says :  "  The 
pictures  are  a  vital  part  of  '  Punch.'  They  are  the  result  of 
labour,  originality,  and  expenditure,  and  from  their  great 
merit  are  of  permanent  value." 

The  great  reputation  of  Mr.  Gibson,  the  merit  of  his 
drawings,  and  their  constituent  importance  to  the  publica- 
tion in  which  they  appear,  make  the  remark  just  quoted  sin- 
gularly applicable  to  this  case.  See  also  Grace  v.  Xewman, 
L.  R.  19  Eq.  623;  Maple  v.  Junior,  21  Ch.  D.  3G9;  Bradbury 
V.  Sharp,  [1891]  W.  X.  143;  Marshall  v.  Bull,  85  L.  T.  77. 

Without  determining  whether  the  registration  of  the  first 
publication  in  1891  was  suflBcient,  I  am  of  opinion  that  the 
registrations  of  the  8  separate  publications  on  8th  December, 
1905,  conferred  upon  the  owners  of  the  publication  copyright 
in  the  drawings  in  question,  assuming  for  the  present  that 
they  were  a  subject  for  copyright. 

(2)  The  contracts  produced  cannot,  I  think,  be  construed 
as  creating  the  relationship  of  employer  and  employee  be- 
tween Henderson  and  Gibson,  within  the  meaning  of  sec.  18 
cf  the  Copyright  Act,  and  if  plaintiffs  were  driven  to  rely 
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upon  that  section  only  and  the  first  registration  of  the  period- 
i<»l  by  Henderson  in  1891,  great  difficulty  might  be  in  their 
way :  see  Brown  v.  Cook,  16  L.  J.  N.  S.  140.     .    .     . 

The  agreements  between  Henderson,  Gibson,  and  plain- 
tiflFs  were  intended  to  vest  in  Henderson  the  sole  right  to 
obtain  British  copyright  in  the  drawings,  etc.,  subject  to  the 
reservations  therein  contained,  and  I  think,  subject  thereto, 
Henderson  became  an  ^*  assign'^  of  all  rights  of  the  author 
to  copyright  within  sec.  3  of  the  Act,  as  defined  in  sec.  2,  and 
was,  after  publication,  entitled  to  register  as  proprietor  under 
sec.  13  of  the  Act.  See  Scrutton,  4th  ed.,  p.  154;  Copinger, 
4th  ed.,  p.  142;  and  MacGillivray,  pp.  74-77. 

(3)  Does  the  Act  protect  the  works  of  a  foreign  author 
assumed  to  be  copyrighted  with  his  authority  by  a  British 
publisher,  such  author  being  at  the  time  of  production  and 
publication  outside  of  the  British  dominions? 

As  to  this  question  I  have,  with  some  hesitation,  in  view 
of  the  state  of  the  authorities,  come  to  the  conclusion  that  the 
drawings  in  question  are  entitled  to  the  protection  of  the  Act. 

[Reference  to  Jeflferys  v.  Boosey,  4  H.  L.  C.  816 ;  Eout- 
ledge  V.  Low,  L.  E.  6  H.  L.  100.] 

The  reasoning  in  the  judgments  in  the  latter  case  convinces 
me,  after  a  careful  perusal  of  the  two  Acts  (8  Anne  ch.  19 
and  5  &  6  Vict.  ch.  46),  that  the  present  Copyright  Act  does 
extend  protection  to  the  productions  of  foreign  authors, 
wheresoever  resident,  assuming  that  there  is  a  first  or  con- 
temporaneous publication  within  the  Empire,  and  I  therefore 
a^opt  the  view  that  Jefferys  v.  Boosey  is  not  a  binding  au- 
thority on  this  point  under  the  present  Act. 

This  question,  so  far  as  I  can  discover,  has  not  been  pre- 
sented to  any  Court  for  decision  since  Boutledge  v.  Low, 
probably  for  the  reason  that  foreign  authors  have  preferred 
to  adopt  the  simple  expedient  of  sojourning  for  a  few  days 
in  some  part  of  Hi3  Majesty^s  dominions  during  publication 
of  their  works  to  the  risk  of  expensive  and  possibly  uncer- 
tain litigation  in  defence  of  their  copyrights.    .     .    . 

[Eeference  to  Copinger  (1904),  pp.  91,  92,  97;  Scrutton 
(1903),  p.  129;  MacGiUivray  (1902),  p.  46;  Slater  (1884), 
p.  137.] 

▼OL.  vii.  o.w.B.  NO.  8— 23a 
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As  respects  citizens  of  the  United  States  of  America^  it 
should  be  noted  that  in  18^1  there  came  into  force,  as  part 
of  the  law  of  that  country,  an  enactment  known  as  the  Chace 
Act,  under  which  it  is  possible  for  authors  not  citizens  of  or 
resident  in  that  country  to  obtain  copyright  therein  for  their 
literary  or  artistic  works.     .     .     . 

[Eeference  to  Copinger,  p.  96.] 

Mr.  Scrutton,  at  p.  231,  states  that  the  English  law 
officers  gave  an  opinion  that  the  judgments  of  Lord  Cairns 
and  Lord  Westbury  in  Boutledge  v.  Low  represent  the  present 
]aw  of  England. 

As  indicating  the  tendency  of  modem  judicial  decisions 
to  extend  the  operation  of  Imperial  statutes  to  aliens,  refer- 
ence may  be  had  to  Davidson  v.  Hill,  [1901]  2  K.  B.  606. 
.  .  .  This  decision  overruled  .  .  .  Adam  v.  British 
and  Foreign  Steamship  Co.,  [1898]  2  Q.  B.  430,  which  adopt- 
ed the  reasoning  in  JeflPerys  v.  Boosey  and  other  cases  in  sup- 
port of  the  restricted  interpretation. 

(4)  I  am  also  of  opinion  that,  by  the  documents  put  in, 
the  title  to  the  British  copyright  is  vested  in  plaintiffs.  It 
was  argued  that,  in  the  absence  of  an  assignment  of  the 
agreements  referred  to  from  James  Henderson  to  James  Hen- 
derson &  Sons,  the  copyright  in  the  8  drawings  was  not  vested 
in  James  Henderson  &  Sons  when  they  purported  to  assign 
it  to  plaintiffs. 

This  objection  was  not  expressly  taken  by  defendants 
either  in  their  statement  of  defence  or  in  the  notice  required 
to  be  given  in  writing  under  sec.  16  of  the  Act;  consequently 

1  am  of  the  opinion  that  it  is  not  available  to  defendants 
against  the  prima  facie  title  established  under  sec.  11  of  the 
Act  by  the  certified  copies  which  were  put  in  of  the  registrar 
tions  of  copyright  and  assignments  on  8th  December,  1905. 

[Eeference  to  Black  v.  Imperial  Book  Co.,  5  0.  L.  R.  187, 

2  0.  W.  R.  117,  8  0.  L.  R.  9,  3  0.  W.  R.  467,  35  S. 
C.  R.  488.] 

It  was  admitted  that  all  payments  under  the  agreements 
had  been  made,  and  I  think,  in  view  of  this  and  the  fact  that 
in  1900,  after  the  last  agreement  with  plaintiffs  and  Gibson^ 
James  Henderson  r^stered  an  assignment  of  copyright  in 
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his  periodical  to  James  Henderson  &  Sons^  it  should  be  ss- 
smned^  as  against  defendants^  that  James  Henderson  &  Sons^ 
in  registering  the  copyright  in  their  own  name  and  assign- 
ing it  to  plaintiffsy  acted  as  and  were  in  fact  assignees  of  all 
rights  of  James  Henderson  under  the  agreements. 

(5)  I  am  also  of  opinion  that  the  fact  that  defendants 
copied  from  the  collection  of  drawings  published  by  Gibson 
under  the  license  reserved  in  the  Henderson  agreement,  and 
not  from  the  ^*  Comic  Pictorial  Sheet/'  does  not  justify  de- 
fendants in  contending  that  such  copying  was  not  an  infringe- 
ment upon  plaintiffs'  copyright.     .     .     . 

[fieference  to  Marshall  v.  Bull,  supra;  Cooper  v.  Stephen, 
11895]  1  Ch.  567;  Black  v.  Imperial  Book  Co.,  supra;  Cate 
V.  Devon,  40  Ch.  D.  600.] 

In  the  result,  therefore,  judgment  must  be  for  plaintiffs 
for  an  injunction  and  costs. 


March  2nd,  1906. 

DIVISIONAL  COURT. 

CRADDOCK  V.  BULL. 

Writ  of  Summons — Service  out  of  Jurisdiction — Cause  of 
A.  c  iion — Contract — Services — Place  of  Payment — Gonr 
dxtional  Appearance — Motion  to  Set  aside  Writ  and  Ser- 
"Vice — Material  upon — Action  against  Member  of  Foreign 
Partnership — Non-joinder  of  Partners — Foreign  Co^ 
deltor — Costs, 

-Appeal  by  plaintiff  from  order  of  Falconbridge,  C.J., 
L^-  W.  E.  838,  dismissing  plaintiff^s  appeal  from  order  of 
K^st^r  in  Chambers,  6  0.  W.  E.  716,  setting  aside  the  writ 
J  stiTnmons  in  this  action  and  the  service  thereof  upon  de- 
^^T^cl^nt  in  England,  where  he  resided. 

^.  J.  Eoche,  for  plaintiff. 

XD.  W.  Saunders,  for  defendant. 
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The  judgment  of  the  Coxirt  (Mulock,  C.J.,  Anglin,  J., 
Clute,  J.),  was  delivered  by 

Anglin,  J. : — The  action  is  to  recover  salary  or  wages  for 
services  rendered  by  plaintifE  under  a  contract  made  with 
him  by  one  Singleton,  an  agent  for  an  alleged  English  firm, 
Messrs.  Bullwell,  Currie,  &  Co.  The  contract,  as  stated  by 
defendant,  appears  to  contemplate  performance  in  this  prov- 
ince, within  the  meaning  of  danse  (e)  of  Rule  162  (1),  as 
interpreted  by  familiar  authorities  of  recant  date,  of  which 
it  is  sufficient  to  refer  to  Blacklejr  v.  Elite  Costume  Co.,  9  0. 
L.  R.  382,  5  0.  W.  E.  57. 

The  contract  was  made  in  N^w  Brunswick.  The  greater 
part  of  the  work  under  it  was  performed  in  Ontario,  and, 
when  the  moneys  for  which  action  is  brought  accrued  due, 
plaintiff  resided  in  this  province.  The  contract  appears  to 
be  silent  as  to  the  place  of  payment.  There  are  no  facts  in 
evidence  indicative  of  any  intention  of  the  parties  to  vary 
the  place  of  payment  which  the  law  would  fix,  and  no  evidence 
is  given  that  the  law  of  New  Brunswick  in  this  respect  differs 
from  that  of  Ontario. 

The  Master  (6  0.  W.  E.  716)  set  aside  plaintiff's  proceed- 
ings chiefly  on  account  of  his  failure  to  produce  documentary 
evidence  of  defendant's  liability,  which  he  seemed  to  regard 
as  a  requisite  because  of  a  dictum  of  Halsbury,  L.C.,  in  Com- 
ber V.  Leyland,  [1898]  A.  C.  at  p.  627.  I  find  nothing  in 
that  case  to  sustain  such  a  view.     .    .     . 

The  decision  in  Baxter  v.  Faulkner,  6  0.  W.  E.  198, 
.  .  .  rests  upon  the  inference  drawn  from  the  facts  there 
in  evidence  that  it  was  not  the  intention  of  the  parties  that 
the  contract  should  be  performed  within  Ontario. 

Upon  a  motion  to  set  aside  a  writ  served  out  of  the  juris- 
diction, all  that  plaintiff  is  called  upon  to  shew  is  a  prima 
facie  case  of  something  triable  in  Ontario — some  case  in  fact 
on  which  a  verdict  might  result  for  plaintiff:  Hardingham 
V.  Eowan,  24  Sol.  J.  309.  Evidence  upon  affidavit  that  the 
contract  was  to  be  performed  in  the  province  is  sufficient,  and 
an  issue  raised  by  counter-affidavit  upon  this  point  should  not 
be  determined  in  a  summary  way  on  affidavits,  but  the  defend- 
ant raising  it  should  have  reserved  to  him,  by  permitting  the 
entry  of  a  conditional  appearance,  the  right  to  have  this  de- 
fence tried  in  due  course,  as  well  as  any  other  defences  he 
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may  have  to  plaintilf^s  claim:     Canadian   Eadiator    Co.  v. 
Cnthbertson,  9  0.  L.  R  126,  5  0.  W.  R.  66. 

The  material  filed  when  plaintiff  obtained  leave  to  issue 
and  serve  his  writ  is,  no  doubt,  to  a  very  great  extent^  dis- 
placed by  the  affidavits  filed  by  defendant  in  support  of  the 
motion  to  set  aside  the  writ     The  original  affidavits  on  be- 
half of  plaintiff  in  answer  upon  this  latter   motion,  which 
were  before  the  Master  in  Chambers,  are  perhaps  inadequate 
to  meet  the  case  for  setting  aside  the  writ  and  service  made 
upon  the  material  put  in  by  defendant.     Furiiher  affidavits, 
which  plaintiff  sought  to  use  upon  his  appeal  from  the  Mas- 
ter's order,  the  Chief  Justice  of  the  King^s  Bench  declined 
to  receive.    With  the  discretion  so  exercised  the  Divisional 
Court  most  reluctantly  interfered.    But,  in  view  of  the  fact 
that  upon  the  present  appeal  being  dismissed  plaintiff  may 
issue  and  serve  a  new  writ,  if  the  additional  material  now 
produced  would  warrant  his  being  allowed  to  do  so,  it  was 
thought  better  to  allow  him  to  file  the  additional  affidavits 
which  he  seeks  to  use,  and  leave  was  accordingly  given,  de- 
fendant being  allowed  from  16th  December,  1905,  to  23rd 
February,  1906,  to  answer  such  affidavits  and  to  produce  an 
agreement  said  to  be  in  his  possession,  which,  it  seemed  to 
the  Court,  would  be  likely  to  shed  much  light  upon  the  trans- 
actions involved  in  this  litigation,  and  upon  the  connection 
of  defendant  therewith,  and  his  liability  to  plaintiff.     Defen- 
(Zant  has  declined  to  avail  himself  of  the  opportunity  thus 
afforded  him  to  controvert  the  supplemental  affidavits  filed 
OB  behalf  of  plaintiff,  or  to  produce  the  agreement  which  the 
Coiurt  desired  to  see.     .     .     . 

The  material  filed  alleges  that  defendant  had  stated  him- 
self to  be  "  a  member  of  the  firm  of  Bullwell,  Currie,  &  Co., 
*ad  ^tliat  Singleton  had  been  his  (defendants)  agent;  that 
defen^Ant  was  and  is  the  chief  moneyed  man  in  the  firm  of 
Bnll^^^ell,  Currie,  &  Co.;  that  his  business  name  is  Bullwell; 
*^^  "that  he  had  employed  Singleton  as  his  agent,  and  was 
fully    Tesponsible  for  all  Singleton's  acts. 

Tlie  affidavits  fall  short  of  establishing,  even  prima  facie, 
tha."t  defendant  is  the  sole  principal  in  the  business  of  Bull- 
^^H>  Currie,  &  Co.,  though  there  is  enough  in  them  to  found 
a  s-uspicion  that  such  is  the  fact  Although  the  statement  of 
cladxicx  served  with  the  writ  alleges  that  defendant  carries  on 
Dii^iiiess  in  the  name  of  "BuUwell,  Currie,  &  Co.,'^  it  also 
^*^x^  to  Singleton  as  his  "  agent  or  partner." 
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In  these  circumstances,  if  plaintiff  were  obliged,  in  order 
to  maintain  this  action  against  defendant  alone,  to  shew,  at 
least  prima  facie,  that  he  is  the  sole  debtor,  the  action  could 
not  be  allowed  to  proceed.  But  where  the  joint  debtor  not 
sued  is  a  foreigner,  this  is  n:ot  requisite. 

If  the  joint  debtor  were  a  resident  in  this  province,  in 
the  absence  of  special  circumstances  (Robinson  v.  Geisel, 
[1894]  2  Q.  B.  685),  defendant  might,  as  of  right,  demand 
that  the  action  shoiild  not  proceed  in  the  absence  of  such  co- 
debtor:  PiUey  V.  Eobinson,  20  Q.  B.  D.  155.  But  where  the 
alleged  joint  debtor  resides  out  of  the  jurisdiction,  the  defen- 
dant has  not  this  right:  Wilson  v.  Belcarres  Brook  S.  S.  Co., 
[1893]  1  Q.  B.  422.  In  City  of  Toronto  v.  Shields,  8  XJ. 
C.  R.  133,  the  Court  of  Queen's  Bench  held  that  the  Upper 
Canada  statutes  59  Geo.  III.  ch.  25  and  r  Wm.  IV.  ch.  3, 
sec.  6,  required  that  a  plea  in  abatement  for  non-joinder 
should  shew  that  the  party  non-joined  was  within  the  juris- 
diction. The  right  conferred  upon  a  plaintiff  to  proceed  in 
the  absence  of  a  foreign  co-debtor  of  the  defendant,  by  the 
English  statute,  3  &  4  Wm.  IV.  ch.  42,  sec.  8,  correspond- 
ing to  the  Upper  Canada  statutes  cited,  was  held  to  be  sub- 
stantive in  character,  and  as  such  not  to  be  affected  by  the 
abolition  of  pleas  in  abatement  by  the  Judicature  Act.  The 
decision  in  Wilson  v.  Belcarres  Brook  S.  S.  Co.  is,  therefore, 
directly  applicable  in  Ontario,  and  would  appear  to  entitle 
plaintiff  to  succeed  in  an  action  against  the  present  defend- 
ant, sued  alone,  upon  establishing  his  liability,  though  in  con- 
junction with  other  non-residents  who  may  be  jointly  liable 
with  him.  The  fact  that  in  the  English  case  the  defendants 
were  resident  within  the  jurisdiction,  whereas  the  present  de- 
fendant is  not  resident  in  Ontario,  does  not  affect  the  applic- 
ability of  the  English  decision,  which  proceeds  entirely  upon 
the  statutory  bar  to  a  plea  in  abatement  for  non-joinder  of  a 
non-resident  co-debtor.  The  reason  for  this  statutory  bar  is 
given  in  the  preamble  to  59  Geo.  III.  ch.  25,  viz.,  a  possible 
great  delay  of  justice  where  a  joint  obligor  resides  out  of  the 
jurisdiction  and  cannot  be  served  with  process. 

This  reason  for  the  relief  given  to  plaintiffs  by  the  statute 
applies  whether  the  defendant  be  a  resident  or  non-resident. 
This  is  the  more  apparent  when  it  is  remembered  that  Rule 
223,  enabling  a  plaintiff  to  sue  members  of  a  partnership  in 
their  firm  name,  and  to  effect  service  on  the  partnership  by 
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serving  one  member  of  the  firm,  does  not  apply  to  partner- 
ships not  carrying  on  business  within  the  jurisdiction.  Such 
partners  must  be  sued  in  their  individual  names,  and  each 
member  of  the  firm  so  sued  must  be  personally  served  with 
process:  Western  National  Bank  v.  Percy,  [1891]  1  Q.  B.  304. 

Moreover,  the  statutes  in  terms  extend,  the  one  to  "  any 
joint  obligor,  contractor,  or  partner,"  and  the  other  to  ^'  any 
person'^  non-resident. 

The  appeal  will  be  therefore  allowed.  Defendant  will  have 
leave  to  enter  a  conditional  appearance.  Inasmuch  as  plain- 
tiff's want  of  candour  upon  his  original  application  would 
abimdantly  justify  a  dismissal  of  this  appeal  (Plaskitt  v.  Ed- 
dis,  79  L.  T.  136),  and  because  he  succeeds,  not  at  all  as 
of  right,  but  solely  by  the  indulgence  of  the  Court,  the  costs 
of  this  appeal  and  of  the  motions  in  Chambers  will  be  to  de- 
fendant in  the  cause.  Substantial  justice  will,  I  think,  be 
thus  best  accomplished. 


March  2nd,  1906. 

DIVISIONAL  COURT. 

McALISTER  v.  BRIGHAM. 

Timber — Agreement  for  Sale  of  Standing  Timber — Con- 
struction — Quantity  of  Timber — Measuremmts — Esti- 
mates— Conflicting  Evidence. 

Appeal  by  plaintiff  from  judgment  of  Britton,  J.,  6  0. 
W.  R.  812. 

G.  C.  Gibbons,  K.C.,  for  plaintiff. 

A.  G.  MacKay,  K.C.,  for  defendant. 

The  Court  (Mulock,  C.J.,  Anglin,  J.,  Clute,  J.),  dis- 
missed the  appeal  with  costs. 
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Britton,  J.  March  2nd,  1906. 

CHAMBERS. 

COPELAND-CHATTERSON    CO.   v.   BUSINESS    SYS- 
TEMS  LIMITED. 

Particular's — Statement  of  Claim — Infringement  of  Patents — 
Other  Claims — Postponement  till  after  Discovery. 

Appeal  by  defendants  from  order  of  Master  in  Chambers 
dismissing  in  part  an  application  for  particulars  of  the  amend- 
ed statement  of  claim. 

G.  H.  Kilmer,  for  defendants. 

W.  E.  Raney,  for  plaintiffs. 

Britton,  J.,  dismissed  the  appeal  and  disposed  of  the 
costs  in  the  same  way  as  the  costs  of  the  motion  below  were 
disposed  of. 
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MuLOCK,  C.J.  January  10th,  1906. 

TBIAL. 

DORAN  V.  HOGADORE. 

Trade  Mark — Infringement — SvmilariUj  of  Design — Passing 
off — Deception. 

Action  for  an  injunction  and  damages  in  respect  of  de- 
fendants' alleged  infringement  of  a  trade  mark  for  braces  or 
"  suspenders."  Plaintiffs  carried  on  business  as  the  Do- 
minion Suspender  Co.  at  Niagara  Falls,  and  defendants  as 
the  Berlin  Suspender  and  Button  Co.  at  Berlin.  Plaintiffs^ 
labelled  their  goods  in  this  way :  "  Made  in  Canada.  Guar- 
antee: If  this  suspender  stamped  Trade  D  Mark  is  not  in 
every  way  satisfactory  after  you  wear  it  bring  it  back  and 
get  another  pair  insteaxl.  D.  S.  Co..  makers."  Defendants 
used  a  similar  label,  substituting  "  Trade  B  Mark"  for* 
"  Trade  D  Mark"  and  "  B.  S.  Co."  for  ''  D.  S.  Co." 

W.  R.  Riddell,  K.C.,  H.  E.  Rose,  and  Alexander  Eraser,. 
for  plaintiffs. 

J.  E.  Jones  and  J.  J.  A.  Weir,  Berlin,  for  defendant^". 

MuLOCK,  C.J. : — The  view  which  T  have  formed  of  this 
ca.^e  is  such  that  there  would  be  no  advantage  in  my  taking 
further  time  to  consider  it. 
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For  18  or  20  years  the  plaintiffs  have  been  carrying  on 
business  as  dealers  in  and  manufacturers  of  suspenders  or 
braces;  their  business  having  attained  an  annual  output  of 
from  $200,000  to  $250,000  a  year.  In  developing  that  busi- 
ness they  have  advertised  very  largely.  One  of  their  trade 
marks,  which  they  have  been  using  for  many  years,  is  the 
letter  "  D,"  shewn  on  or  affixed  to  their  goods  in  various 
ways;  sometimes  by  means  of  a  label,  sometimes  by  being 
stamped  on  the  leather  portions  of  the  goods,  sometimes  by 
being  engraved  on  a  button;  and  they  have  developed  a  large 
demand  for  these  goods. 

The  defendants  are  engaged  in  a  similar  business,  and 
have  recently  adopted  the  letter  "  B"  as  a  trade  mark.  They 
have  not  given  any  evidence,  and  therefore  we  have  perhaps 
nothing  definite  to  go  upon  as  to  the  extent  of  their  business, 
and  as  to  whether  or  not  any  confusion  in  the  minds  of  pur- 
chasers from  the  similarity  of  trade  marks  '^D"  and  "B" 
would  be  more  to  the  benefit  of  one  party  than  the  other; 
but,  in  the  absence  of  such  definite  information,  and  in  view 
of  the  fact  that  the  defendants*  conduct  is  the  cause  of  any 
such  confusion,  it  may  be  fair  to  assume  that  any  advan- 
tage arising  from  the  confusion  would  accrue  to  defendants 
and  not  to  plaintiffs. 

For  some  time  defendants  used  as  a  trade  mark  the  let- 
ters "  B.  S.  Co.,"  meaning,  I  understand,  "  Berlin  Suspender 
Company."  About  8  months  ago  they  abandoned  the  use  of 
these  letters  and  began  to  use  the  letter  "B."  It  is  clear 
that  when  that  change  was  made  defendants  had  in  mind  the 
letter  "  D,"  with  the  words  "  trade  mark"  above  and  below, 
that  was  associated  with  the  plaintiffs'  business;  because  one 
of  the  defendants,  when  having  his  trade  mark  prepared,  ob- 
tained the  "  copy"  by  detaching  it  from  plaintiffs*  goods,  and 
in  transmitting  this  copy  to  the  engraver  mentioned  the  fact 
that  the  plaintiffs  had  a  trade  mark  "D."  It  is  evident, 
therefore,  that  they  did  not  in  error  or  in  ignorance  of  plain- 
tiffs* practice  adopt  "  B"  as  their  trade  mark,  but  with  full 
knowledge  that  plaintiffs  were  using  the  letter  "  D**  in  the 
manner  described.  Thus  they  began  endeavouring  to  obtain 
for  their  goods,  if  my  conclusion  is  right,  the  market  which 
had  been  developed  on  behalf  of  the  plaintiffs.  Simultane- 
ously with  adopting  the  letter  '^  B"  they  adopted  a  label  cor- 
responding word  for  word  with  the  label  of  plaintiffs,  except 
that  defendants  used  the  letter  "B,"  and  at  the  bottom  of 
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it  put  the  letters  "  B.  S.  Co/'  instead  of  piaintifEs'  "  D.  S. 
Co/'  I  do  not  observe  any  difference  between  the  two  labels, 
either  in  size,  diaracter  of  letters,  number  of  letters  per  line, 
number  of  lines,  colour  of  paper,  or  position  upon  the  sus- 
penders; I  discover  no  difference  except  that  in  defendants' 
label  they  have  used  the  letter  "  B"  instead  of  "  D,"  and  that 
m  the  signature  or  printed  initials  at  the  bottom  they  have 
changed  the  "  D"  in  "  D.  S.  Co.,  makers,"  to  "  B,"  making 
it  *'  B.  S.  Co.,  makers."  It  would  appear,  therefore,  if  de- 
fendants' intention  has  any  bearing  upon  the  case,  that  the 
adoption  of  these  features  of  plaintiffs'  methods  sheds  a  light 
upon  the  object  of  the  defendants  in  using  the  letter  *•'  B" 
on  the  button  and  in  the  stamping,  which  is  the  only  part 
of  the  case  we  have  now  to  deal  with,  because  defendants 
have  since  action  abandoned  any  right  to  use  the  label. 

Mr.  Jones  in  his  able  argument  commented  on  the  fact 
that  plaintiffs  when  deciding  to  bring  action,  or  when  feeling 
that  they  were  aggrieved,  took  no  exception  to  anything  but 
the  label.  At  that  time,  when  writing  ihe  letter  in  question 
to  the  defendants,  the  plaintiff  W.  L.  Doran  complained  only 
of  the  use  of  the  label,  not  of  the  button.  I  think  that  at 
that  period,  interpreting  his  condition  of  mind  as  matters 
then  stood,  the  more  manifest  infringement — ^the  label — 
overshadowed  in  importance  the  infringement  in  respect  of 
the  button,  so  that  he  did  not  dwell  then  upon  that  infringe- 
ment. It  is  since  then  that  the  use  of  the  label  has  been 
abandoned. 

Mr.  Jones  has  argued  that  this  is  a  matter  to  be  entirely 
determined  by  the  eyesight  of  the  Judge;  that  I  sit  in  the 
place  of  the  public.  That  is  true  in  a  sense;  but  I  must 
use  more  than  my  eyesight.  In  a  case  like  this  I  may  also 
use  my  sense  of  hearing.  If  for  example  there  be  a  similar- 
ity of  soimd,  that  has  to  be  considered;  because  the  reputa- 
tion that  the  trade  mark  acquires  in  tie  public  mind  is  a 
reputation  which  may  reach  the  public  mind  through  various 
faculties.  Take,  for  example,  a  blind  person,  who  has  never 
seen  the  letter  ''D,"  or  an  illiterate  person.  He  may  be 
told  that  there  is  a  good  suspender  known  as  the  "  D"  sus- 
pender. That  person  would  from  his  sense  of  hearing  ac- 
quire the  knowledge  of  the  use  of  the  letter  ^^D."  Again, 
an  honest  salesman,  if  asked  for  "D"  suspenders,  might 
easily  think  that  **B"  suspenders  were  asked  for,  owing  to 
the  similarity  in  sound  of  the  two  letters. 
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When  it  is  contended  that  the  Judge  must  regard  the 
case  from  the  standpoint  of  the  public,  that  contention  means 
that  he  must  put  himself  as  far  as  possible  in  the  position 
of  an  ordinary  purchaser;  not  in  that  of  a  man  going  in  to 
purchase  goods  with  the  aid  of  a  microscope,  but  of  one 
doing  business  as  it  is  ordinarily  done.  A  person  having, 
from  advertisement  or  otherwise,  acquired  an  impression  that 
a  particular  article  is  a  desirable  one,  goes  into  a  shop  ex- 
pecting fair,  honest,  and  candid  dealing  on  the  part  of  the 
salesman;  he  does  not  expect  to  be  deceived;  and  therefore 
he  is  not  called  upon,  I  think,  to  examine  the  trade  marks 
critically,  but  only  in  a  casual  way.  If  this  view  be  correct, 
it  may  be  admitted  that  the  ordinary  purchaser  in  so  pur- 
chasing may  be  deceived,  although  by  a  more  critical  exam- 
ination he  would  have  been  able  to  distinguish  between  the 
respective  trade  marks.  It  is  a  not  unusual  thing  for  a  per- 
son of  even  more  than  ordinary  care  and  intelligence  to  be 
mistaken  or  deceived,  often  only  discovering  the  mistake  or 
deception  after  it  has  occurred  and  when  something  has 
called  his  attention  to  it. 

If  defendants  were  desirous  of  changing  their  trade  mark 
"  B.  S.  Co.^'  to  some  other,  how  comes  it  that  of  all  the  other 
designs  which  ingenuity  could  have  applied  they  hit  upon  a 
letter  of  the  alphabet  nearest  in  appearance  and  in  sound  to 
that  of  plaintiffs?  Is  it* a  coincidence,  or  were  defendants 
endeavouring  to  substantially  copy  plaintiffs'  trade  mark, 
.with  such  a  slight  variation  as  would  enable  them  to  evade 
the  legal  consequences  of  infringement,  and  thus  secure  to 
themselves  the  benefit  of  the  confusion  in  the  public  mind? 
I  would  have  thought  that  if  defendants  had  an  honest  ex- 
planation to  give,  one  of  them  would  have  gone  into  the 
witness  box  and  off^^red  it.     He  has  not  done  so. 

Now,  what  arc  the  elements  in  reference  to  this  button 
which  would  be  likely  to  deceive  or  lead  to  mistake?  I  do 
not  agree  with  Mr.  Jones  that  the  test  is  simply  as  to 
whether  the  letter  "  B"  may  be  confounded  with  the  letter 
"  D."  The  case  is  not  limited  to  that  bald  question.  It 
was  not  necessary,  I  would  think,  if  defendants  were  anxious 
to  avoid  confusion,  for  them  to  have  selected,  as  they  seem 
to  have  done,  a  button  precisely  like  that  of  plaintiffs,  upon 
which  to  engrave  the  letter.  It  is  the  same  as  that  of  plain- 
tiffs' in  shape,  in  material,  in  design,  in  colour,  in  position. 
T  do  not  say  that  defendants  could  have  used  the  letter  "  B" 
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with  safety  in  connection  with  the  suspenders  at  all ;  but  cer- 
tainly they  might  have  created  more  doubt  as  to  their  object 
if  they  had  put  their  letter  "  B"  on  the  brass  buckle  or  else-: 
where,  instead  of  on  a  button  precisely  like  plaintiffs'  but- 
ton. I  do  not  say  that  even  if  they  had  done  that  they 
would  have  been  able  to  successfully  defend  this  action;  but 
I  think  they  have  been  fairly  successful  in  leading  to  con- 
fusion and  doubt  on  the  part  of  purchasers  by  selecting  a 
letter  like  the  letter  *'  B/^  the  most  similar  in  size  and  ap- 
pearance and  sound  to  that  of  the  plaintiffs;  placing  it  on 
the  same  kind  of  button,  of  the  same  shape  and  appearance, 
and  in  the  same  place. 

Any  doubt  or  confusion  on  the  part  of  purchasers  has 
been  brought  about  by  the  action  of  defendants;  and  we  have 
it  from  3  witnesses  at  least — who  seem  to  be  fairly  intelli- 
gent young  men  and  quite  familiar  with  plaintiffs'  goods — 
that  they. in  purchasing  in  the  ordinary  way,  and  seeking 
to  purchase  plaintiffs'  goods,  found  themselves  purchasers  of 
defendants'  goods  instead.  It  would  therefore  seem  that 
defendants'  action  is  likely  to  cause  confusion  between  their 
goods  and  plaintiffs',  and  also  to  lend  itself  to  the  passing  off 
of  their  goods  for  those  of  plaintiffs. 

There  will  therefore  be  judgment  for  plaintiffs,  restrain- 
ing defendants  from  infringing  plaintiffs'  trade  mark;  and 
plaintiffs  are  entitled  to^a  reference  as  to  damages  and  to 
the  costs  of  this  action  up  to  the  judgment.  Costs  of  the 
reference  to  be  disposed  of  by  the  officer  taking  the  same. 


January  22nd,  1906. 
C.A. 

CANADIAN  PACIFIC    R.  W.  CO.  v.  OTTAWA    FIBE 

INS.  CO. 

Fire  Insurance — Property  along  Line  of  Railway  Damaged 
by  Fire  from  Engines — Property  in  Foreign  Country — 
Standing  Timber — Powers  of  Ontario  Insurance  Com- 
pany  to  Insure — Application  of  .Policy  to  Other  Property 
— Validity  of  Policy — Statute  of  Foreign  Country — Mis- 
taJce. 

Appeal  by  plaintiffs  from  judgment  of  Clute,  J.,  5  0. 
W.  R.  496,  9  0.  L.  R.  493.  dismissing  action  to  recover  for 


. 
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lo6§es  under  policy,  or  moneys  paid  as  premiums  for  insur- 

W.  E.  Eiddell,  K.C.,  and  Angus  MacMurchy,  for  plain- 
tiffs. 

G.  F.  Shepley,  K.C.,  and  F.  A.  Magee,  Ottawa,  for  de- 
fendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A.  : — Defendants  are  an  insurance  company  in- 
r-ifrporated  under  the  Ontario  Insurance  Act,  registered  and 
licensed  to  transact  the  business  of  fire  insurance.  It  has 
not  been  suggested  that  there  is  anything  to  prevent  them 
from  carrying  on  business  in  the  State  of  Maine,  U.  S. 

They  issued  a  policy  of  insurance,  No.  43,618,  in  favour 
of  plaintiffs,  who  have  a  line  of  railway  running  through 
part  of  that  State,  which  reads  in  part  as  follows:  "On 
property  a^  follows  all  more  fully  described  in  application 
for  this  insurance,  which  forms  part  and  parcel  of  thi^ 
policy,  to  wit: — 

^'  On  property  as  per  wording  hereto  attached. 

"  Canadian  Pacific  Railway  Company,  $75,000.  On.  all 
claims  for  loss  or  damage  caused  by  locomotives  to  property 
located  in  the  State  of  Maine,  not  including  that  of  the  as- 
sured, or  upon  land  owned,  leased,  or  operated  by  the  as- 
sured. The  loss  paid  by  the  assured  upon  all  verdicts, 
judgments,  and  settlements  for  said  claims  against  the  as- 
sured or  the  railroad  company  owning  the  line  of  road,  shall 
be  considered  full  proof  of  all  claims    under    this    policy. 

"It  is  also  understood  and  agreed  that  this  company 
ghall  not  in  any  event  be  liable  under  this  policy  for  loss  to 
property  located  outside  the  State  of  Maine. 

"It  is  understood  and  agreed  that  this  company  shall 
not  in  any  event  be  liable  under  this  policy  for  a  greater  sum 
than  $20,000  for  loss  or  damage  caused  by  any  one  fire. 

"It  is  understood  and  agreed  that  this  insurance  com- 
pany shall  not  be  liable  under  this  policy  except  upon  claims 
upon  which  the  insured's  payment  is  $5,000  or  more  on  ac- 
count of  loss  by  any  one  fire,  and  then  this  company  shall  be 
liable  only  for  the  amount  of  loss  sustained  in  excess  of 
$5,000.     .     .     /* 
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The  words  italicized  are  part  of  the  printed  form  of  the 

policy.     The  remainder  of  the  clause  quoted  is  type-written; 

ou  a  sheet  of  paper  attached  to  the  face  of  the  policy,  imme- 

di&tely    following  the  former    words,    signed    by  the  chief 

agt^nts  of  the  company,  and  otherwise  authenticated  as  part 

of  the   policy. 

TtiG   defendants    covenant  with  insured   (printed  form) 
*^  thistt^    if  the  property  hereinbefore  mentioned  is    destroyed 
or  da^maged  at  any  time  between  the  hour  of  12  o'clock  noon 
of    tJrkG     11th  day  of  May,  1903,  and  the  hour  of  12  o'clock 
TiCM^in.     of  the  11th  day  of  May,  1906,  they  will  make  good 
-onto    tilie  assured  all  such  loss  or  damage  by  fire  not  exceed- 
ing   ija.    respect  of  each  of  the  several  subject  matters  above 
specified  the  sum  set  opposite  thereto  or  the  interest  of  tlie 
a^8ci.x-'e<l  therein,  and  not  exceeding  in  the  whole  the  sum  of 
$75,000,  the  said  loss  or  damage  to  be  estimated  according 
to  tlx^    actual  cash  value  of  said  property  at  the  time  the  fire 
fihal  1     liappen." 

-A.     previous  policy,  No.  29,412,  for  $75,000,  substantially 

in  tli^  same  terms,  dated  9th  May,  1901,  had  been  granted 

by    cl^:£endants  to  plaintiffs,  which  was  afterwards  renewed 

for    ^,    jear  from  11th  May,  1902.     The  premium  paid  on  the 

'^^X^:^  and  the  renewal  was  the  sum  of  $5,000  on  each  occa- 

^Ksti*    On  this  no  claim  for  loss  had  ever  arisen. 

Plaintiffs'  claim  is  in  the  alternative;    either  the  first 

policy  is  valid  and  covers  the  risks  alleged    to  be    insured 

against,  and  they  are  entitled  to  recover  the  losses  paid  by 

them  ;  or  both  policies  are  in  toto  invalid  and  ultra  vires  of 

defendsLiits,  as  being  a  kind  of  policy,  sc.,  a  guarantee  policy, 

irhieh    under  the  Act  they  had  no  power  to  grant,  and  are 

tiot.  firo  insurance  policies,  in  which  case  they  never  attached, 

%»d  plaintiffs  are  entitled  to  recover  back  the  premiums  paid 

by  tliem  as  upon  an  entire  failure  of  consideration. 

Defendants  deny  that  the  policy  is  a  guarantee  policy, 
but  say  that  the  only  property  the  loss  of  which  is  in  ques- 
tion in  the  action  and  for  the  destruction  of  which  plaintiffs 
had  paid,  was  standing  timber,  to  the  insurance  of  which 
their  statutory  powers  do  not  extend.  Plaintiffs  contend 
that  if  that  be  so  (which  they  deny),  the  parties  to  the  eon- 
tract  never  were  ad  idem,  35  plaintiffs  intended  to  obtain  in- 
surance tigainst  the  destruction  by  fire  from  their  locomotives 
of  standing  timber  along  their  line  of  railway,  and,  if  they 
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did  not  get  it,  the  policy  never  attached,  and  so  the  consider- 
ation failed  and  ought  to  be  recovered  back  on  that  ground. 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 

There  is  no  reason  for  saying  that  the  policy  is  not  a  fire 
insurance  policy.  The  plaintiffs  call  it  a  "  liability"  insur- 
ance policy,  whatever  that  may  n\ean,  but  it  is  essentially 
a  policy  of  insurance  against  loss  by  fire,  and,  if  they  had 
any  insurable  interest  in  the  property  destroyed,  they  might 
insure  it  in  any  company  whose  charter  powers  extended  to 
the  insurance  of  such  property,  just  as  a  common  carrier 
might  do. 

''Any  legal  or  equitable  estate  which  may  be  prejudicially 
affected  or  any  responsibility  which  may  be  brought  into 
operation  by  a  fire  will  confer  an  insurable  interest:"  Bun- 
jon  on  Fire  Insurance,  4th  ed.,  p.  13. 

"  Interest  may  arise  from  mere  lial^lity.  An  in- 
surable Interest  may  arise  from  mere  liability  which  the  in- 
sured incurs  with  relation  thereto,  though  he  is  not  in  pos- 
session of  the  property,  and  has  no  interest  therein  beyond 
the  danger  of  pecuniar^'  damage  from  the  loss  of  the  prop- 
erty by  reason  of  such- assumed  liability;  such  liability  may 
arise  by  statute  or  by  contract  or  may  be  fixed  by  law  from 
the  obligations  which  the  insured  assumes:"  Am.  &  Eng. 
Encyc.  of  Law,  2nd  ed.,  vol.  13,  p.  147;  and  see  Hart  v. 
Western  R.  W.  Co.,  13  Mete.  99. 

The  statute  law  of  the  State  of  Maine  has  for  many 
years  imposed  such  liability  and  conferred  an  insurable  in- 
terest in  property  the  subject  of  it  upon  corporations  in  the 
situation  of  plaintiffs. 

"  When  a  building  or  other  property  is  injured  by  fire 
communicated  from  a  locomotive  engine,  the  corporation 
using  it  is  responsible  for  such  injury  and  may  procure  in- 
surance thereon:"  Revised  Statutes  ch.  51,  sec.  87.  A 
similar  provision  exists  in  other  State  jurisdictions,  and  it 
has  recently  found  a  place  in  our  own  legislation :  Dominion 
Railway  Act,  1903,  sec.  239. 

The  State  law  has  been  considered  in  many  cases,  some 
of  which  are  cited  in  the  judgment  of  Clute,  J.  It  is  not 
necessary  to  refer  to  them  at  length.  The  liability  and 
right  to  insure  in  respect  of  the  interest  created  is  generally 
recognized.     In  some  of  these  cases  fences  and  forest  trees  are 
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held  to  be  included  under  the  expression  "  buildings  and  other 
property,"  as  property  for  the  destruction  of  which  the  cor- 
poration is  liable,  and  in  respect  of  which  the  statute  creates 
an  insurable  interest,  whether  an  insurer  can  be  found  to 
take  the  risk  or  not:  Grissell  v.  Housatonic  R.  W.  Co.,  54 
Conn.  447;  Pratt  v.  Atlantic  and  St.  Lawrence  B.  W.  Co., 
42  Maine  579. 

It  seems  hardly  necessary  to  say  that  the  power  of  a  par- 
ticular insurance  company  to  take  the  risk  does  not  depend 
upon  fhe  statute  which  confers  upon  the  railway  company 
the  right  to  insure  against  it.  That  must  depend  upon  the 
charter  or  statutory  powers  of  the  insurance  company,  and 
this  is  where  plaintiffs'  chief  difficulty  arises,  in  so  far  as 
it  is  contended  that  the  policy  in  question -covers  standing 
timber. 

Section  166  of  the  Insurance  Act  enacts  that  "every 
company  licensed  and  registered  for  the  transaction  of  fire 
insurance  may,  within  the  limits  prescribed  by  the  license 
and  registry  (sees.  53,  54),  insure  and  re-insure  dwelling 
houses,  stores,  shops,  and  other  buildings,  household  fumi- 
tJure,  merchandise,  machinery,  live  stock,  farm  produce,  and 
other  commodities,  against  loss  or  damage  by  fire  or 
lightning     .     .     ." 

Defendants  are  restricted  to  insurance  upon  property 
which  comes  within  the  classes  of  property  here  specified. 
Plaintiffs'  contention  is  that  standing  timber  (which,  taken 
by  itself  and  unaffected  by  any  contract  respecting  it,  is 
admittedly  part  of  the  realty),  comes  within  the  term  "  other 
commodities,"  but  I  do  not  think  so.  The  sense  in  which 
those  words  is  used  is  indicated  by  the  words  which  precede 
them  and  with  which  they  are  connected,  "  household  furni- 
ture, merchandise,  live  stock,  farm  produce,"  which  are  con- 
trasted with  insurable  interests  in  the  realty,  "dwelling 
houses,  stores,  shops,  and  other  buildings."  The  word 
"  commodity**  is  susceptible  of  many  meanings,  some  of  them 
abstract,  some  of  them  archaic  and  obsolete.  It  may  be  de- 
scriptive of  quality,  advantage,  or  opportunity.  A  foot  path 
may  in  one  sense  be  a  commodity,  and  so  may  a  bush  or  for- 
est in  a  farm,  but  we  do  not  now  use  the  word  in  that  sense, 
or  in  many  of  the  senses  of  which  a  reader  of  Shakespeare, 
for  example,  can  readily  recall  the  instances.  Here  I  think 
it  is  used  in  its  ordinary  business  and  derivative  sense  of 
anything  movable,  that  is,  a  subject  of  trade  or  acquisition : 
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Century  Dictionary;  and  again  in  the  Oxford  Dictionary, 
snb  voce,  "specially  in  commerce,  a  kind  of  thing  produced 
from  a  sale,  an  article  of  commerce,  an  object  of  trade.  In 
plural,  goods,  wares,  and  merchandise."  The  same  in  the 
Standard  Dictionary. 

Standing  timber  along  defendants'  line  of  road  was 
therefore  not  covered  by  the  policies. 

It  by  no  means,  however,  follows  that  the  policies  were 
void  or  inofficious,  since  there  was  abundance  of  other  prop- 
erty in  which  plaintiffs  had  a  statutory  insurable  interest 
which  was  effectively  insured  thereby. 

I  think  plaintiffs  have  entirely  failed  upon  the  evidence  to 
shew  that  insurance  of  standing  timber  was  a  matter  about 
which  they  were 'bargaining  with  the  insurance  company,  in 
the  sense  that  they  brought  it  to  their  notice  that  their  ap- 
plication for  insurance  was  intended  to  include  it.  The  de- 
scription of  the  subject  matter  of  the  insurance  was  prepared 
by  plaintiffs,  and  the  policies  attached  upon  everything  which 
defendants  were  capable  of  insuring.  The  premiums  there- 
fore cannot  be  recovered  back. 

I  agree  therefore  with  the  judgment  of  the  Court  below 
in  thinking  that  the  action  fails  on  both  grounds,  and  would 
dismiss  the  appeal. 


Teetzel,  J.  February  22nd,  1906. 

WEEKLY    COURT. 

Re  TURNBULL. 

WUl — Construction — Control  of  Estate — Life  Interest — 
Intestacy — Statute  of  Distributions — Right  of  Next  of 
Kin  of  Life  Tenant  to  Share. 

Motion  by  executors  of  will  of  Alexander  B.  Turnbull  for 
order  determining  a  question  arising  imder  the  2nd  para- 
graph of  the  will,  which  was  as  follows:  "If  I  predecease 
my  wife  Harriet  Turnbull,  I  bequeath  to  her  the  whole  con- 
trol of  my  real  and  personal  estate,  as  long  as  she  lives."  By 
the  3rd  and  4th  paragraphs  the  testator  gave,  after  the  death 
of  his  wife,  his  real  estate  (farm)  and  the  stock  and  imple- 
ments appertaining  thereto,  to  certain  of  his  step-children. 
The  will  contained  no  residuary  clause.  Besides  the  stock 
and   implements,  testator's  personal  estate    consisted    of  a 
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mortgage  for  $900.     The  widow  survived  the  testator  only 
a  few  days,  and  made  no  disposition  of  the  mortgage. 

H.  J.  Martin,  for  executors  and  stepchildren. 

C.  Evans-Lewis,  for  next  of  kin. 

Teetzel,  J. : — I  am  of  the  opinion  that  the  proper  con- 
struction of  the  clause  in  question  is,  that  the  widow  had  only 
a  life  interest  in  the  mortgage,  with  power  of  control  during 
her  life 

[Percy  v.  Percy,  24  Ch.  D.  616,  and  Hancock  v.  Wat- 
son, [1902]   A.  C.  14,  distinguished.] 

The  widow  having  failed  to  make  any  disposition,  the 
remaining  interest  would  fall  into  the  testator's  undisposed 
of  estate,  and  go  according  to  the  Statute  of  Distributions, 
B.  S.  0.  1897  ch.  335.     .     .     . 

[Reference  to  Osterhout  v.  Osterhout,  3  0.  W.  B.  249,  7 
0.  L.  R  402,  4  0.  W.  R.  376,  8  0.  L.  R.  685;  Scott  v.  Jose- 
lyn.  26  Beav.  174.] 

It  not  being  necessary,  I  do  not  decide  whether  the  words 
of  this  will  would  authorize  the  widow  to  absolutely  dispose 
of  the  mortgage  in  question  either  by  deed  or  will. 

A  question  having  been  raised  ...  as  to  the  right 
of  the  widow  to  share  under  the  Statute  of  Distributions, 
notwithstanding  her  life  interest  in  the  whole  mortgage,  I 
think  she  was  so  entitled,  and  therefore  her  next  of  kin  will 
now  take  the  moiety  to  which  she  was  entitled:  Pickering 
V.  Stamford,  3  Ves.  335;  Re  Twigg's  Estate,  [1892]  1  Ch. 
579;  and  Re  Harrison,  2  0.  L.  R.  217. 

Costs  of  all  parties  out  of  the  estate. 


Britton,  J.  March  5th,  1906. 

CHAMBERS. 

STURGEON  V.  PORT  BURWELL  FISH  CO. 

Venue — Change    of — Fair    Trial — Convenience — Expense — 
Witnesses. 

Appeal  by  defendants  from  order  of  Master  in  Cham- 
bers dismissing  application  of  defendants  to  change  place  of 
trial  from  Goderich  to  Simcoe. 

F.  Amoldi,  K.C.,  for  defendants. 
W.   Proudfoot,  K.C.,  for  plaintiff. 
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Britton,  J.: — Plaintiff  resides  at  Bayfield,  county  of 
Huron.  His  son  George,  as  a  fisherman,  was  in  the  employ 
of  defendants  on  their  fishing  tug  "  Star."  On  19th  Novem- 
ber last,  on  Lake  Erie,  about  4  miles  from  Port  Burwell,  a 
large  wave  struck  this  tug,  washed  George  overboard,  and  he 
was  drowned.  Negligence  is  charged  against  the  defendants, 
in  sending  the  boat  out  in  such  rough  weather  as  prevailed 
that  day,  and  in  not  having  the  boat  properly  equipped  for 
the  work. 

The  defendants  ask  to  have  the  venue  changed,  1st,  be- 
cause they  think  they  are  not  likely  to  get  a  fair  trial  at 
Goderich.  That  argument  was  fully  met.  There  is  no  suf- 
ficient reason  shewn  why  there  should  be  any  apprehension 
of  any  favour  to  the  plaintiff  or  prejudice  against  the  de- 
fendants at  Goderich.  If  the  case  is  tried  by  a  jury,  the 
defendants  by  their  right  of  challenge  can  in  the  large 
county  of  Huron  probably  have  no  juror  upon  the  trial  of 
this  case  who  ever  heard  of  it  before  the  opening  of  the  sit- 
ting of  the  Court. 

The  second  ground  is  saving  of  expense  and  because  of 
convenience. 

The  defendants  name,  in  the  affidavit  of  Mr.  Boyd,  19 
witnesses  likely  to  be  required  at  the  trial,  and  other  persons 
are  named  in  a  supplementary  affidavit  as  likely  to  be  re- 
quired. 

The  plaintiff  names  19  or  20  persons  whom  he  says  he 
will  require. 

It  will  be  a  matter  of  surprise  if  either  calls  half  the 
number  named. 

The  defendants  evidenced  the  most  perfect  good  faith  in 
making  the  liberal  offer  of  advancing,  at  once,  to  the  plain- 
tiff's solicitor  a  sum  sufficient  to  pay  the  difference  in  the 
expense  of  plaintiff's  witnesses  to  St.  Thomas  instead  of  to 
Goderich,  if  plaintiff  would  consent  to  go  to  trial  at  St. 
Thomas.  I  regret  that  plaintiffs  solicitor  did  not  see  his 
way  to  accept  this  offer. 

The  plaintiffs  must  necessarily,  as  it  appears  to  me,  have 
some  witness  or  witnesses  from  Port  Burwell.  The  burden 
of  proof  is  upon  him  and  he  accepts  it,  and  now  there  is 
no  middle  way  open.  I  must  follow  as  well  as  I  can  the  de- 
cided cases.     It  is  of  course  ^^  well  settled  practice''  that  the 
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plaintiflE^s  choice  of  place  of  trial  will  not  be  interfered  with 
except  on  substantial  grounds. 

I  can  only  say  that  there  is  not  here  any  such  "proved  pre- 
ponderance of  convenience  in  favour  of  the  change"  of  place 
of  trial  to  either  Simcoe  or  St.  Thomas  as  would  warrant  it: 
Halliday  v.  Armstrong,  3  0.  W.  R.  410.  The  difference  of 
expense  and  the  fact  that  the  cause  of  action  arose  in  the 
county  of  Elgin  are  not  suflBcient  to  do  away  with  the  plain- 
tiff's prima  facie  right  to  have  the  trial  at  Goderich:  Mc- 
Donald V.  Dawson,  8  0.  L.  R.  72,  3  0.  W.  R.  773. 

The  appeal  must  be  dismissed;  costs  to  be  costs  in  the 
cause. 


^  Britton,  J.  March  5th,  1906. 

CHAMBERS. 

CLARJv  V.  NISBET. 

Dismissal    of  Action — Want    of    Prosecution — Frivolous  or 
VexatiotLS  Action. 

Motion  by  defendants  for  an  order  dismissing  the  action 
for  want  of  prosecution  and  as  frivolous  and  vexatious. 

F.  Amoldi,  K.C.,  for  defendants. 

J.  M.  Ferguson,  for  plaintiffs. 

Britton,  J. : — I  am  of  opinion  that  the  defendants  who 
have  been  served  and  who  have  appeared,  are  entitled  to  have 
this  action,  as  against  them,  dismissed  for  want  of  prosecu- 
tion, with  costs  as  against  the  plaintiffs.  Xo  reasonable  or 
sufficient  excuse  has  been  offered  for  the  delay  in  filing  and 
serving  a  statement  of  claim.  Upon  the  undisputed  facts  the 
action  was  begun  under  circumstances  which  should  have 
made  the  plaintiffs  particularly  careful  to  do,  in  time,  what- 
ever was  necessary  to  be  done.  It  is  certainly  not  a  case  in 
which  the  plaintiffs  are  entitled  to  any  indulgence.  The 
facts  satisfy  me  that  the  action  is  really  frivolous  and  was 
intended  to  be  and  is  in  fact  a  vexatious  one  and  an  abuse 
of  the  process  of  the  Court. 

The  note  which  the  plaintiff  Clark  says  he  holds,  and 
by  virtup  of  which  he  claims  to  be  a  creditor  of  the  estate  of 
J.  B.  Hill  &  Co.,  is  one  upon  which  Dr.  Lipsey  wai?  in- 
dorser  and  which  Dr.  Lipsey  settled.     He  never  gave  to  the 
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firm  of  Eobinson  &  Green  any  authority  to  hold  this  note  as 
their  own  or  to  sell  it  to  the  plaintifE  Clark.  Clark  explains 
how  he  got  the  note,  and  (speaking  of  notes  against  J.  B. 
Hill  &  Co.)  says:  "They  were  lying  on  the  table  and  I 
spoke  to  Eobinson  about  the  value  of  them,  and  he  said  Mr. 
Honsinger  was  buying  a  couple  of  other  notes,  and  I  said, 
what  is  he  paying?  And  he  said,  8  or  9  cents,  I  forget 
which,  on  the  dollar;  and  I  asked  if  he  would  give  me  a 
chance,  and  he  said,  yes.  Robinson  and  I  had  a  current  ac- 
count. He  owed  me  about  $23  at  that  time,  and  I  said  I 
would  take  the  note  for  the  account,  and  whatever  is  aver 
I  will  do  further  work ;  and  he  said  I  could  have  it,  so  I  took 
the  note.^^ 

The  examination  of  plaintiff  Clark  taken  on  the  22nd  and 
24th  February,  the  whole  of  which  I  have  read  with  care, 
satisfies  me  that  the  pretended  purchase  and  taking  over  of 
this  note  by  Clark  was  part  of  a  scheme  to  vex  and  embarrass 
the  defendants.  J.  B.  Hill  is  apparently  hopelessly  insolvent, 
and  is  now  out  of  the  province.  Clark  is  apparently  a  man 
not  able  to  pay  costs  if  costs  are  awarded  against  him.  The 
estate  of  J.  B.  Hill  &  Co.  was  and  is  in  litigation  with  Mr. 
Green,  one  of  the  firm  of  Robinson  &  Green,  from  whom 
plaintiff  Clark  says  he  got  the  note. 

I  have  read  all  the  affidavits  and  the  material  used  on 
this  motion,  and  the  conclusion  is  irresistible  that  this  is  an 
action  absolutely  without  merits. 

The  action  is  practically  for  the  alleged  sacrifice  of  the 
stock  of  J.  B.  Hill  &  Co.  by  a  sale  at  45  cents  on  the  dollar. 
The  interest  of  Hill  under  the  circumstances  can  be  consid- 
ered as  only  nominal.  The  interest  of  Clark,  if  he  was  a 
bona  fide  holder  for  value  of  the  note  claimed,  is  only  a  pe- 
cuniary interest  to  the  extent  of  a  trifle. 

Apart  from  application  to  dismiss  for  want  of  prosecu- 
tion, the  question  would  be  whether  the  defendants  should 
be  protected  by  ordering  the  plaintiffs  to  give  security  for 
costs,  as  was  done  in  Smith  v.  Clarkson,  7  0.  L.  R.  460,  3 
0.  W.  R.  593,  affirmed  by  a  Divisional  Court,  8  0.  L.  R. 
131,  4  0.  W.  R.  55,  or  to  have  action  dismissed  as  frivolous 
and  vexatious. 

As  the  plaintiffs  have  not  thought  proper  to  deliver  a 
statement  of  claim,  and  as  the  action  is  not  meritorious,  there 
is  no  reason  why  it  should  not  be  dismissed  for  want  of 
prosecution,  and  with  costs. 


I 
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Scott,  Local  Master.  March  6th,  1906. 

master's  otfice. 

MUEPHY  V.  COREY. 

Solicitars'—Action  for  Compensation  for  Services — Prose- 
cution of  Claim  against  Dominion  Government — Quan- 
tum Meruit — Nature  of  Services — Commission. 

Beference  for  trial  of  an  action  brought  by  a  firm  of  soli- 
citors  against  a  firm  of  contractors  to  recover  a  balance  of 
$1,227  alleged  to  be  due  for  services* rendered  in  connection 
with  prosecuting  a  claim  against  the  Dominion  government. 

C.  J.  R.  Bethune,  Ottawa,  for  plaintiffs. 

W.  J.  Code,  Ottawa,  for  defendants. 

Ttte  Master  : — Defendants  say  that  plaintiffs  have  been 
overpaid,  and  coimterclaim  for  lie  alleged  excess.  A  bill 
has  been  rendered  shewing  in  detail  the  services  performed 
and  the  disbursements  incurred,  and  charging  a  lump  sum  of 
$3,5  OO  to  cover  both.  Certain  credits  are  given  totalling 
$2,aT3,  leaving  a  balance  of  $1,227.  It  is  admitted  that 
the  Solicitors'  Act  does  not  apply,  and  that  defendanfs  are 
not  entitled  to  the  delivery  of  any  further  bill.  The  only 
question  therefore  is :  to  what  amount  are  plaintiffs  entitled 
on  a   quantum  meruit? 

A^ccording  to  the  American  and  English  Encyc.  of  Law, 
2nd.  ed.,  vol.  3,, p.  420,  the  circumstances  to  be  considered 
in  arriving  at  a  proper  amoimt  to  allow  in  such  a  case  are, 
the  ainount  and  character  of  the  services  rerujered,  the 
laboux,  time,  and  trouble  involved,  the  character  and  import- 
att^c©  of  the  litigation  in  which  the  services  were  rendered, 
^^  a-mount  of  money  or  the  value  of  the  property  to  be 
*^^ot:€d,  the  professional  skill  and  experience  called  for,  the 
character  and  standing  in  their  profession  of  the  attorneys, 
the  x-c8ult  s'fecured,  and  the  ability  of  the  client  to  pay. 

The  circumstances  under  which  the  services  in  question 
^^^■'^  rendered  were  as  follows : 

I3efendants  on  7th  May,  1896,  entered  into  a  contract 
^"^tti  the  Crown  for  the  construction  of  section  No.  2  of  tiie 
^^■"^^Xit  canal,  including  the  lift  lock  at  Peterborough.  The 
^t-t^x  was  the  first  of  its  kind  on  this  continent  and  tha 
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largest  in  the  world,  and  the  work  was  therefore  quite  -m- 
f  ami  liar  to  both  engineers  and  contractors.  As  a  conse- 
quence plans  were  frequently  changed,  much  extra  work  vas 
found  to  be  necessary,  and  prices  were  several  times  reviic^d 
by  the  Crown.  The  extent  of  these  changes  will  be  evident 
from  the  fact  that  while  the  original  contract  price  was  about 
$275,000,  the  total  amount  eventually  paid  to  the  contrac- 
tors (exclusive  of  a  claim  for  about  $40,000,  which  is  still 
pending),  was  $655,893.42.  The  first  revisions  of  prices 
were  obtained  in  May,  August,  and  September,  1900.  In 
the  negotiations  leading  up  to  them  the  defendants  were  re- 
presented by  Mr.  A.  W.  Fraser,  K.C.,  and  Mr.  J.  T.  Lewis, 
but  after  the  revisions  were  granted  these  gentlemen  ceased 
to  have  any  connection  'with  the  matter.  Further  differences 
arose  as  to  extras  and  as  to  prices,  and  Mr.  X.  A.  Belcourt, 
K.C.,  and  later  Mr.  G.  H.  Watson,  K.C.,  were  retained  by 
defendants  to  press  their  views  on  the  government  As  a 
result  of  these  representations  the  Department  of  Railways 
and  Canals  consented  in  September,  1901,  to  a  reference 
of  the  matters  in  dispute  to  3  engineers  for  inquiry  and  re- 
port. This  agreement  was  embodied  in  two  documents,  one 
relating  to  concrete  prices  only,  whereby  the  Minister  of 
Railways  and  Canals  undertook  to  submit  the  findings  for 
the  consideration  of  the  Governor  in  council,  and  the  other 
relating  to  the  balance  of  the  disputed  items,  whereby  the 
chief  engineer  of  the  department  undertook  to  embody  the 
findings  in  fin  estimate.  In  neither  case  was  the  award  to 
be  binding  on  the  Crown.  The  amount  paid  up  to  this 
Hme  or  shortly  afterwards  on  the  basis  of  the  old  figures  was 
$520,754.86,  and  the  amount  claimed  by  the  contractors 
before  the  board  of  engineers  was  $420,837.37.  The  recom- 
mendations of  the  board,  as  eventually  figured  out,  meant  an 
allowance  to  the  contractors  of  $31,856  for  concrete,  and 
$162,186.41  for  other  work,  but  of  this  latter  sum  it  is  said 
that  about  $35,000  would  have  been  payable  in  any  event. 
The  board  further  recommended  the  payment  by  the  govern- 
ment of  interest  and  costs,  though  these  matters  were  in  no 
way  referred  to  them.  The  inquiry  by  the  board  was  of  >»n 
informal  nature,  and  neither  party  was  represented  by  coun- 
>(1.  the  ronnection  of  Messrs.  Belcourt  and  Watson  with  the 
matter  having  ])ractically  ceased  on  the  obtaining  of  the  two 
npreoments  of  reference.  After  the  arbitrators  had  come  to 
a  decision,  plaintiffs  wore  retained  to  supervise  the  prepar- 
ation of  their  award,  which  is  dated  18th  January,  1902,  and 
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to  endeavour  to  obtain  payment  of  the  amounts  from  the 
government.     The  work  they  did  covered  a  period  of  over 
2  years,  commencing  in  October,  1901.     No  other  solicitors 
were  employed  by  defendants  during  that  time.     Numerous 
dfficulties  lay  in  the  way  of  securing  payment.    As  regards 
the  concrete   the   Minister  had  undertaken  no   more   than 
to  submit  the  matter  for  the  consideration  of  his  colleagues, 
and,  despite  the  efforts  of  the  plaintiffs,  the  claim,  amount- 
ing with  interest  to  about  $40,000,  is  still  unpaid.     As  re- 
gards the  interest  and  costs,  tlie  matter  was  entirely  open, 
there  being  neither  legal  obligation  to  pay  nor  even  an  agree- 
nient  to  consider  the  recommendations  of  the  engineers.    As 
regards  the  other  items,  while  the  chief  engineer  had  under- 
taken to  embody  the  findings  in  an  estimate,  it  was  found 
he  could  not  do  so  until  directed  to  by  the  Minister,  and  the 
Jatt^r  and  his  colleagues  had  first  to  be  persuaded  of  the 
justice  of  the  claims.     The  government  did  not  conclude  to 
sdopi  these   latter  findings   until   November,    1902.     Then 
came  differences  as  to  the  applying  of  the  prices  fixed  to  the 
Bctual   quantities.     This  occupied  another  month,  and  the 
estimate  was   not  signed  by  the  chief  engineer  until  15th 
December.    Next  came  difficulties  with  the  Auditor-General, 
which   occupied  about  three  months,  and  culminated  in  the 
OTerruling  of  his  objections  by  the  treasury  board.     Further 
difficulties  arose  with  the  Auditor-General  as  to  the  issue  of 
a  clieqixe,  necessitating  the  intervention  of  the  Department  of 
Justice,  and  the  first  instalment  of  the  money  did  not  reach 
defendants  until  17th  June,  1903,  after  a  year  and  a  half's 
work  oxi  the  part  of  plaintiffs. 

The  claims  for  interest  and  costs  were  still  more  diffi- 
cult   to  put  through,  as  the  government  was  neither  legally 
liable  nor  committed  in  any  way  to  their  payment.     As  the 
result,  however,  of  persistent  argument  on  the  part  of  plain- 
tilfs,   fortified  by  the  citation  of  precedents,  the  government 
did  eventually,  in  August,  1903,  agree  to  the  payment  of  in- 
terest and  of  one-half  the  costs  of  the  arbitration.     Then 
came  a  fight  as  to  the  amount  of  the  interest.     As  the  new 
prices  were  applied  to  numerous  items  which  had  previoxisly 
been  paid  for  on  a  lower  scale,  the  calculation  was  necessarily 
very  complicated,  and  there  was,  moreover,  room  for  wid'^ 
differences  of  opinion  as  to  the  method  of  calculation.    The 
department  made  the  total  about  $12,000,  and  this  amount 
was  actually  placed  in  the  estimates  laid  before  Parliament. 
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PlaintiflEs  nevertheless  succeeded  in  having  the  calculation 
revised  and  the  amount  increased  to  $26,533.14,  which,  ^ith 
costs  and  interest  on  costs,  was  paid  in  December,  1903.  The 
total  amounts  secured  by  the  defendants  through  the  plain- 
tiffs were  therefore  as  follows: 

Paid  under  the  award $162,186  41 

Less   proportion    for   subsequent 

work  at  former  prices,  say. .        35,000  00 

$127,186  41 

Interest 26,533  14 

One-half  costs  of  arbitration 2,209  50 

Interest  on  costs 159  20 

Total $156,088  25 

t 

Tlie  bill  rendered  covers  about  110  folios,  and  if  the 
charges  were  extended  at  from  $2  to  $5  per  hour,  as  con- 
tended for  by  defendants,  the  total  would  probably  not 
amount  to  more  than  about  $2,000.  It  does  not  seem  to  me, 
however,  that  this  is  necessarily  the  proper  method  of  asisess- 
ment,  and  I  am  further  of  opinion  that  an  amount  so  arrived 
at  would  not,  in  the  present  case,  be  adequate  remuneration. 
We  are  outside  the  region  of  tariffs.  Any  fixed  charge  per 
hour  or  per  day  would  be  purely  arbitrary.  If  any  analogy  is 
to  be  drawn  to  tariflf  charges,  the  bulk  of  these  services  is 
in  the  nature  of  counsel  work.  Moreover,  it  is  sworn  that 
very  many  attendances  on  members  and  officials  of  the 
government,  as  well  as  on  defendants,  do  not  appear  in  the 
bill  at  all,  and  it  is  also  sworn,  and  must  indeed  be  obvious, 
that  an  immense  amount  of  study  of  documents  and  figures 
'was  necessary  to  familiarize  plaintiffs  with  the  details  of  the 
•case.  It  was  even  necessary  for  them  to  be  thoroughly  con- 
Tersant  with  the  details  of  the  negotiations  prior  to  the 
;arbitration  in  order  to  meet  the  objections  and  smooth  out 
the  difficulties  which  were  constantly  arising.  Then  the 
personal  equation  counts  for  a  great  deal.  Much  persistence 
as  well  as  tact  and  perseverance  are  necessary  in  order  to 
carry  a  matter  of  this  kind  to  a  successful  issue.  Four 
Ottawa  solicitors  have  been  called  as  experts,  and  all  swear 
that  the  charge  of  $3,500  is  a  reasonable  one,  and  that  such 
services  are  usually  paid  for  at  from  2  J  per  cent,  to  5  per 
cent,  of  the  amount  in  question.  Two  of  them  suggest  2^ 
per  cent,  of  the  amount  claimed,  or  5  per  cent,  of  the  amount 
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recovered,  as  proper  charges.  In  Ee  Johnston,  3  0.  L.  B. 
1,  a  somewhat  similar  case,  4rJ  per  cent,  appears  to  have  been 
dlowed  by  Mr.  Thorn.  It  is  argued  that,  if  the  amount 
is  fixed  on  a  commiajion  basis,  altowance  must  be  made  for 
the  services  of  the  solicitors  who  were  employed  in  connec- 
tion with  the  matter  prior  to  the  retaining  of  plaintiffs. 
This  is,  no  doubt,  to  some  extent  true.  Plaintiffs  obvioudy 
must  not  get  credit  for  work  they  did  not  do.  The  result, 
however,  accomplished  with  the  assistance  of  Messrs.  Fraser 
and  Lewis,  had  only  an  indirect  bearing  on  the  recovery  of 
the  amount  secured  through  plaintiffs;  though  the  work  of 
Mecsrs.  Belcourt  and  Watson  certainly^  ccAtributed  very 
materially  towards  bringing  about  the  final  result.  If  plain- 
tiffs had  had  all  to  do  with  the  matter  from  the  first,  they 
would,  I  think,  have  been  entitled  to  more  than  2^  per  cent, 
of  the  amount  recovered,  whereas  their  claim  in  fact  amoimts 
to  much  lees.  Two  and  a  half  per  cent  of  the  amount  n;- 
covered  would  be  $3,902.21.  This  includes  nothing  for  the 
$40,000  concrete  claim,  and  takes  no  account  of  the  special 
diflSculty  of  putting  through  the  claim  for  interest  and  coses, 
with  the  securing  of  which  no  other  solicitor  had  to  do.  Mr. 
D.  O'Connor,  a  solicitor  of  wide  experience  in  such  matters, 
gives  it  as  his  opinion  that  the  securing  of  interest  from 
the  government  is  so  difficult  tl^at  5  per  cent,  of  the  amount 
recovered  is  no  more  than  fair  remuneration  for  the  work 
entailed.  If  the  commission  on  the  interest  and  costs  were 
put  at  5  per  cent.,  it  would  bring  the  total  up  to  $4,624.74. 
an  amount  greater  by  $1,100  than  the  sum  actually  claimed. 
It  must  not  be  forgotten,  however,  that  the  amount  involved, 
like  the  time  occupied,  is  only  one  of  the  elements,  though 
perhaps  the  most  important  element,  to  be  considered.  No 
hard  and  fast  percentage  can  be  fixed,  just  as  no  hard  and 
fast  charge  per  hour  can  be  fixed.  All  the  circumstances 
must  be  looked  at  and  an  amount  arrived  at  which  will  on 
the  whole  be  fair  compensation  for  the  services  rendered. 

After  a  careful  consideration  of  all  the  facts,  I  have  come 
to  the  conclusion  that  plaintiffs'  charge  of  $3,500  is  fair  and 
reasonable,  and  that  they  are  entitled  to  recover  from  de- 
fendants the  balance  of  $1,227  claimed,  with  costs. 
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Cabtwrioht,  Master.  March  6th,  1906. 

chambers. 

ATTORNEY-GENERAL  v.  HARGRAVE. 

Pleading — Defence  and  Counterclaim — Irrelevancy — Embar- 
rassment— Action  by  Attomey-Oeneral  for  Cancellation 
of  Mining  Leases — Registrdtion  of  Cautions — Petition  of 
Righ  t — Premature  Counterclmm, 

Motion  by  plaintiff  to  strike  out  paragraphs  12  and  13  of 
the  statement  <if  defence,  as  well  as  the  whole  of  the  counter- 
claim for  $25,000. 

A.  W.  Ballantyne,  for  plaintiff. 

J.  Shilton,  for  defendants. 

The  Master: — The  action  is  brought  by  the  Attorney- 
General  for  the  province  to  have  certain  mining  leases  of 
lands  in  the  Cobalt  district  cancelled,  and  to  recover  pos- 
session of  the  lands  comprised  therein,  on  the  ground  that 
the  leases  were  obtained  on  affidavits  of  the  necessary  dis- 
coveries which  were  untrue  to  the  knowledge  of  defendants. 

The  statement  of  defence  sets  out  in  some  detail  certain 
matters  which  occurred  before  the  issue  of  the  leases;  it 
denies  that  the  affidavits  of  discovery  were  untrue  or  that 
if  so  the  defendants  had  any  knowledge  of  this;  and  fur- 
ther it  sets  up  the  defence  of  a  purchase  in  good  faith  for 
value  without  notice.  The  statement  of  defence  then  states 
tlie  fact  of  cautions  having  been  filed  by  the  Attorney-Gen- 
eral, and  proceeds  as  follows: — 

12.  The  said  cautions  were  lodged  illegally,  improvi- 
dently,  and  without  reasonable  cause,  and  were  so  lodged  bv 
and  at  the  instigation  and  on  the  clamour  and  false  reports  of 
certain  interested  individuals — amongst  others,  R.  J.  Tough 
and  J.  C.  McMillan — who  were  desirous  of  wrongfully  de- 
priving the  defendants  of  the  said  lands  and  acquiring  title 
thereto  in  themselves,  and  who,  immediately  after  they 
procured  the  said  cautions  to  be  lodged  and  as  a  direct  result 
thereof,  entered  and  trespassed  upon  the  said  lands,  and  on  or 
about  28th  .June,  1005,  made  application  to  the  said  depart- 
nent  for  a  title  thereto,  and  bv  reason  of  the  said  cautions 
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having  been  lodged  as  aforesaid  defendants  have  been  pre- 
vented from  dealing  with  their  said  lands  so  as  to  carry  on 
snccessfnl  mining  operations  thereon,  and  have  been  put  ^o 
great  loss,  damage,  and  expense  thereby  and  in  defending 
their  titl^  against  the  said  trespassers  and  claimants. 

13.  The  said  cautions  afforded  the  said  parties  mentioned 
in  the  precedLag  paragraph  hereof  a  pretext  for  entering 
\ipon  the  said  lands  and  prospecting  for  mineral  thereon,  and 
enabled  them  to  make  claim  thereto  on  a  pretended  discovery 
of  valuable  mineral,  and  to  mislead  and  induce  the  plaintiflE 
*to  grant  and  allow  them  a  hearing  to  dispute  the  defendants^ 
title  and  to  institute  this  action,  which  is  a  direct  result 
of  the  said  cautions  and  not  in  the  public  interest,  nor  is  the 
plaintiff  the  real  plaintiff,  nor  the  solicitor  on  the  record  the 
real  solicitor  in  the  action,  which  is  brought  solely  in  the 
interests,  for  the  benefit,  and  at  the  instigation  of  the  said 
parties,  whose  personal  solicitors  are  carrying  on  and  con- 
ducting the  proceedings  herein,  all  of  which  has  occasioned 
the  defendants  great  loss,  damage,  and  expense. 

Except  so  far  as  the  first  of  these  paragraphs  denies  the 
existence  of  any  good  reason  for  filing  the  cautions  in  ques- 
tion, both  of  them  are  irrelevant  and  embarrassing  and  should 
tiierefore  be  struck  out.  The  issues  which  they  seek  to  raise 
could  not  be  gone  into  at  the  trial,  and  no  evidence  could  be 
given  to  support  them. 

If  a  plaintiff  is  asserting  a  legal  right,  his  motives  for  so 
doing  cannot  be  inquired  into. 

In  Pender  v.  Lushington,  6  Ch.  D.  at  p.  75,  it  was  san^ 
by  Jessel,  M.R. :  "  Those  who  have  the  rights  of  property  are 
entitled  to  exercise  them,  whatever  their  motive  may  be  for 
iuch  exercise,  that  is,  as  regards  a  court  of  law  as  distin- 
guished from  a  court  of  morality  or  conscience,  if  such  a 
court  exists  ...  I  cannot  deprive  him  of  his  property, 
although  he  may  not  make  use  of  that  right  of  property  in  a 
way  I  might  altogether  approve  of." 

In  Allen  v.  Flood,  [1898]  A.  C.  at  p.  93,  Lord  Wation 
said  that  it  was  useless  to  contend  that  "  an  act  in  itself  law- 
ful is  converted  into  a  legal  wrong  if  it  was  done  from  a  bad 
motive;"  and  at  p.  94:  "It  is  alike  consistent  with  reason 
and  common  sense  that  when  the  act  done  is,  apart  from  the 
feelings  which  prompted  it,  legal,  the  civil  law  ought  to  take 
no  cognizance  of  its  motive."  If  further  authority  is  re- 
quired, it  can  be  found  in  the  similar  case  of  Chaffers  v. 
Goldsmith,  [1894]  1  Q.  B.  186. 
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The  counterclaim,  in  ray  opinion,  raust  also  be  struck  out 
for  two  reasons: — 

(1)  No  action  is  maintainable  against  the  Crown  except 
by  petition  of  right,  and  for  this  a  fiat  must  first  be  had. 
If  any  remedy  is  attempted  against  any  one  by  the  ordinary 
procedure,  it  must  be  in  the  way  pointed  out  in  Muskoka 
Mill  Co.  V.  The  Queen,"28  Gr.  563. 

It  was  sought  to  support  the  counterclaim  by  reference 
to  Rule  238  and  the  case  of  Regina  v.  Grant,  17  P.  R.  165. 
But  any  such  contention  has  been  disposed  of  by  Anglin,  J., 
in  Attorney-General  v.  Toronto  Junction  Recreation  Club, 
8  0.  L.  R.  440,  4  0.  W.  R.  72.  To  allow  a  defendant  in 
this  way  to  avoid  the  necessity  of  resorting  to  a  petition  of 
right,  would  be  to  violate  the  firmly  established  rule  th-il 
you  cannot  do  that  indirectly  which  you  cannot  do  directly. 
Jf  any  authority  is  required  for  this  proposition,  it  will  be 
found  in  the  judgment  of  Tindal,  C.J.,  delivering  the  opin- 
ions of  the  Judges  to  the  House  of  Lords,  in  Booth  v.  Bank 
of  England,  7  CI.  &  F.  at  p.  540;  and  in  that  of  Moss,  J. A., 
in  Dryden  v.  Smith,  17  P.  R.  500. 

The  second  ground  is  that,  even  if  admissible,  the  counter- 
claim is  premature.  It  says  "  that  plaintiff  is  indebted  to  de- 
fendants in  the  sum  of  $25,000  damages  by  reason  of  the 
wrongful  acts  on  the  part  of  the  plaintiff  and  of  the  Depart- 
ment of  Crown  Lands  as  hereinbefore  complained  of  and  set 
out.^*  This  is  based  on  sec.  89  of  the  Land  Titles  Act,  R. 
S.  0.  1897  ch.  138 :  "  If  any  person  lodges  a  caution  .  .  . 
without  reasonable  cause,  he  shall  be  liable  to  make,  to  any 
person  who  may  sustain  damage  by  the  lodging  of  such  cau- 
tion, such  compensation  as  may  be  just;  and  such  compensa- 
tion shall  be  deemed  to  be  a  debt  due  to  the  person  who  haf* 
sustained  damage  from  the  person  who  has  lodged  the  cau- 
tion." 

Without  stopping  to  consider  whether  the  Attorney-Gen- 
eral or  the  Department  of  Crown  I^nds  comes  within  the 
definition  of  the  word  "person"  in  sub-sec.  13  of  sec.  8  of 
the  Interpretation  Act,  it  seems  self-evident  that  until  the 
present  action  has  been  finally  disposed  of  and  dismiss^ed,  no 
want  of  "reasonable  cause"  can  be  presumed.  The  so- 
called  counterclaim  is  not  really  a  counterclaim  at  all,  in  the 
true  sense  of  the  word.  It  has  no  separate  and  independent 
existence,  but  can  only  arise  after  the  plaintiff  has  failed 
in  his  action.  It  is  like  the  analogous  action  for  malicious 
prosecution,  in  which  it  is  a  condition  precedent  to  any 
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recovery  by  the  plaintiff  that  he  must  shew  a  final  termina- 
tion in  his  favour  of  the  prosecution  of  which  he  complains. 

The  learned  Master  of  Titles  tells  me  that  he  has  never 
heard  of  any  proceedings  being  taken  under  sec.  89,  and  I 
have  not  succeeded  in  finding  any 

The  motion  is,  in  my  opinion,  entitled  to  succeed,  with 
costs  to  plaintiff  in  any  event. 


IfULOCK,  C.J.  March  6th,  1906. 

CHAMBERS. 

.   CHAMBERS  v.  JAFPRAY. 

Discovery — Libel  —  Examination  of  Defendant  —  Answers 
T* ending  to  Criminate — Privilege — Canada  Evidence  Act 
attachment. 

AXotion  by  plaintiff  for  an  attachment  against  the  defend- 
Mt  R.  M.  Jaffray  for  refusing  on  his  examination  for  dis- 
corei-3r  to  answer  certain  questions.  The  action  was  for  libel 
all&g'od  to  have  been  published  by  defendants  in  a  newspaper 
called  the  "Gait  Daily  Reporter ;*'  and  defendants  in  addi- 
tion." "to  other  defences  pleaded  justification  and  fair  com- 
me-xit:- 

J-    B.  Clarke,  K.C.,  for  plaintiff. 

It-  McKay,  for  defendant   R.  M.  Jaffray. 

A^TJLOCK,  C.J. : — On  the  argument  plaintiff's  counsel 
^«i-t^^<3  that  the  reason  assigned  by  defendant  R.  M.  Jaffray 
^^  l^^is  refusal  was  that  the  answers  might  tend  to  criminate 
^^'^J^,  and  that  the  question  for  determination  was  whether 
^^^^^■r^dant  could  be  compelled  to  answer  such  questions. 

H>efendant'8  counsel  acquiesced  in  this  presentation  of  the 
^^^T,  restiiig  his  whole  answer  to  the  motion  on  the  one 
^^*^Srl«  contention  that  in  a  libel  action  a  defendant  cannot  be 
^^^■^^^X^'I^  to  answer  a  question  that  may  tend  to  criminate 

T?he  actual  questions  themselves  were  neither  read  nor 
^^"'^oxissed,  and  no  exception  was  taken  to  the  relevancy  of  anv 
of   t^liem. 
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Since  argument  I  have  read  the  depositions  of  defend- 
ant upon  his  examination,  from  which  it  appears  that  he 
refused  to  answer  a  number  of  questions — some  26  in  all — 
on  the  one  ground  only  in  each  case,  namely,  that  the  an- 
swer might  tend  to  criminate  him. 

From  the  manner,  therefore,  in  which  the  case  comes 
before  me,  it  is  not  open  to  me  to  consider  the  respective 
questions  themselves,  and  to  determine  whether  defendant 
may  on  any  ground  whatever  be  excused  from  answering 
all  or  any  of  them,  but  I  must  assume  that  all  the  answors 
might  tend  to  criminate  him,  and  am  restricted  to  determin- 
ing whether,  notwithstanding  that  circumstance,  the  de- 
fendant can  be  compelled  to  answer. 

The  principle  of  the  common  law  of  England  securing 
to  a  witness  the  privilege  of  refusing  to  make  answer  to  a 
question  if  it  tended  to  expose  him  to  a  criminal  charge, 
was  based  on  the  policy  of  encouraging  persons  to  come  for- 
ward to  give  evidence  by  protecting  them  as  far  as  possible 
from  injury:    Best  on  Evidence,  sec.  126. 

The  privilege,  however,  existed  only  so  long  as  the  wit- 
ness's liability  to  such  injury  continued.  When  that  liabil- 
ity ceased,  the  privilege  also  ceased:  Regina  v.  Boyes,  1  B. 
&  S.  311;  Attorney-General  v.  Cunard,  4  Times  L.  R.  177; 
Regina  v.  Kinglabe,  11  Cox  C.  C.  499. 

With  the  introduction  into  Upper  Canada^  by  32  Geo. 
III.  ch.  1,  of  the  "laws  of  England  in  regard  to  property  and 
civil  rights,  this  privilege  became  part  of  the  law  of  the  pro- 
vince, and,  unless  abolished  by  legislation,  still  continues. 

The  criminal  law  being  by  the  B.  N.  A.  Act  one  of  the 
classes  of  subjects  assigned  exclusively  to  the  l^islative  auth- 
ority of  the  Parliament  of  Canada,  it  is  competent  to  that 
Parliament  to  afford  protection  to  a  person  against  injurv 
in  a  criminal  prosecution  because  of  his  making  incriminat- 
ing answers,  and  this  protection  Parliament  has  sought  to 
secure  by  61  Vict.  ch.  63,  an  Act  to  amend  the  Canada  Evid- 
ence Act,  1893,  and  by  1  Edw.  YII.  ch.  36,  an  Act  further  to 
amend  the  Canada  Evidence  Act,  1893.  The  former  of  these 
statutes  enact  as  follows: 

"  1.  Section  5  of  the  Canada  Evidence  Act,  1893,  is 
hereby  repealed  and  the  following  substituted  therefor: 

"5.  ^NTo  witness  shall  be  excused  from  answering  any 
question  npon  the  ground  that  the  answer  to  such  question 
may  tend  to  incriminate  him,  or  may  tend  to  establish  his 
liability  to  a  civil  proceeding  at  the  instance  of  the  Crown 
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or  of  any  person;  provided,  however,  that  if  with  respect  to 
any  question  the  witness  objects  to  answer  upon  the  ground 
that  his  answer  may  tend  to  criminate  him  or  may  tend  to 
cctAblish  his  liability  to  a  civil  proceeding  at  the  instance 
of  the   Crown  or  of  any  person,  and  if  but  for  this  section 
the  witness  would  therefore  have  been  excused  from  answer- 
ing such  question,  then,  although  the  witness  shall  be  com- 
pelled   to  answer,  yet  the  answer  so  given  shall  not  be  used 
or  receivable  in  evidence  against  him  in  any  criminal  trial 
or  other  criminal  proceeding  against  h:m  thereafter  taking 
place,     other  than  a  prosecution  for  perjury  in  giving  such 
evidence/' 

'PYke  statute  1  Edw.  VII.  ch.  36,  amending  the  foregoing 
Act,     enacts  as  follows: — 

'^  1.  Section  5  of  the  Canada  Evidence  Act,  1893,  as  that 
.  secti  0x1  is  enacted  by  chapter  53  of  the  statutes  of  1898, 
is  hereby  amended  by  adding  thereto  the  following  sub-sec- 
tion z 

'*  2.  The  proviso  to  sub-section  1  of  this  section  shall  in 
like  xnanner  apply  to  the  answer  of  a  witness  to  any  question 
whiclT.  pursuant  to  an  enactment  of  the  legislature  of  a  pro- 
vince such  witness  is  compelled  to  answer  after  having  ob- 
jecbecl  to  do  so  upon  any  ground  mentioned  in  the  said  sub- 
section, and  which,  but  for  that  enactment,  he  would  upon 
such     ground  have  been  excused  from  answering/' 

iiead  together,  these  two  Acts,  I  think,  protect  a  witness 
from  any  such  liability  arising  from  answers  which  a  witness 
may  "be  compellable  to  make  in  obedience  to  provincial  legis- 
lation, and  the  legislature  of  Ontario  has  by  4  Edw.  VII.  ch. 
10^  sec.  21,  enacted  as  follows: 

'*  21.  Section  5  of  the  Evidence  Act  is  repealed  and  the 
foZ/owing  substituted  therefor: — 

'*  5.  No  person  shall  be  excused  from  answering  any 
^Qest ion  upon  the  ground  that  the  answer  to  such  question 
^ay  t^nd  to  criminate  him,  or  may  tend  to  establish  his  lia- 
WitA"  to  a  civil  proceeding  at  the  instance  of  the  Crown  or  of 
any  T>er8on;  provided,  however,  that  if  with  respect  to  any 
question  the  witness  objects  to  answer  upon  the  ground  that 
Ms  3xiswer  may  tend  to  criminate  him,  and  if  but  for  this 
sectioTi  the  witness  would  therefore  have  been  excused  from 
&na;^eying  such  question,  then,  although  the  witness  shall  be 
cotn-pelled  to  answer,  yet  the  answer  so  given  shall  not  be 
Tiaed  or  receivable  in  evidence  against  him  on  the  trial  of 
a^y   proceeding  under  any  Act  of  the  legislature  of  Ontario." 
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The  effect  of  these  various  statutes  is,  I  consider,  to  pro- 
tect a  witness  who  claims  the  statutory  protection  from  the 
liability  otherwise  accruing  to  him  from  his  incriminating 
answers,  and  puts  an  end  to  the  privilege  which  such  a  wit- 
ness formerly  enjoyed. 

On  the  argument  numerous  cases  were  cited  on  behalf  of 
the  defendant,  but  they  were  all  decisions  prior  to  the  Ontario 
Act  of  1904, 

Mr.  McKay  argued  that  the  protecting  statute  61  Vict, 
does  not  apply  to  a  party  to  a  cause,  but  is  limited  to  a  wit- 
ness not  being  a  party.  This  same  point  was  raised  in  B^na 
V.  Fox,  18  P.  H.  343,  but  the  Divisional  Court  held  in  that 
action,  which  was  one  at  the  instance  of  the  Crown  to  recover 
a  penalty  for  violation  of  the  statute,  that  the  defendant 
could  be  examined  for  discovery. 

The  motion  for  the  attachment  is  granted  with  costs  in 
the  cause  to  the  plaintiff  of  the  motion  and  of  the  further 
examination  of  the  defendant  H.  M.  Jaffray.  The  attach- 
ment, however,  is  not  to  issue  for  ten  days.  If,  within  that 
time,  the  defendant  purges  his  contempt  by  answering  the 
questions,  the  order  need  not  issue. 

For  the  reasons  set  forth  in  the  introductory  part  of  this 
judgment,  it  is  to  be  understood  that  the  granting  of  tliis 
order  is  not  to  be  construed  as  determining  the  relevancy  of 
any  of  the  questions  objected  to,  but  is  confined  to  the  one 
abstract  proposition  that  a  party  to  an  action  is  not  excused 
from  answering  a  question  on  his  examination  for  discovery 
on  the  ground  that  the  answer  may  tend  to  criminate  him. 


March  8th,  1906. 
divisional  court. 
BURROUGHS  v.  MORIN. 

Landlord  and  Tenant — Injvry  to  Goods  of  Tenant  on  De- 
mised Premises — Damages — Reference. 

Appeal  by  plaintiff  from  judgment  of  Falconbridge. 
C.J.,  dismissing  action  brought  by  tenant  against  landlord 
for  damages  for  disturbance  of  possession  and  injury  to 
goods  on  demised  premises. 

J.  H.  Clary,  Sudbury,  for  plaintiff. 

C.  McCrea,  Sudbury,  for  defendant. 
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The  judgment  of  the  Court  (Boyd,  C,  Street,  J.,  Brit- 
ton,  J.),  was  delivered  by 

Boyd,  C.  : — There  appears  to  be  no  dispute  on  the  whole 
of  the  evidence  that  the  roof  of  the  building  in  which  plain- 
tiff occupied  the  store  part,  was  removed  by  the  orders  of 
defendant,  and  when  thus  exposed  a  rain  stornr  came  on 
which  came  through  the  floor  overhead  of  plaintiff's  store 
and  to  some  extent  wet  and  damaged  his  stock  of  goods. 
This  was  done  without  warning  or  notice  to  plaintiff,  and  the 
storm  during  the  night  wrought  the  damage  which  was  first 
discovered   on   the   following   day   by   plaintiff.     He   made 
some  complaint  of  it  and  called  in  a  traveller  to  look  at 
the  damage.     Defendant  kiiew  that  the  rain  had  come  in 
and  spoke  to  plaintiff  about  it,  and  according  to  her  account 
he  made  light  of  it.    It  was  agreed  at  the  trial  that  if  any 
damage  was  shewn  the  amount  should  be  ascertained  by  the 
Master — if  on  the  main  part  of  the  case  there  was  any  cause 
of  action. 

The  learned  Chief  Justice  has  found  upon  the  evidence 

that  notice  of  some  improvements  contemplated  was  given 

to  plaintiff,  and  that  he  was  content  to  have  them  made  and 

80  cannot  complain  on  that  score.     But  the  evidence  is,  to 

my  mind,  very  vague  as  to  what  was  communicated  to  plain- 

iiff-      It  seems  well  proved  that  she  told  him  she  was  going 

to    raise  the  building,  but  this  he  attributes  to  the  White 

House    hotel  adjoining  the  premises  occupied  by  plaintiff. 

Ciaxited  that  some  information  was  giv^n,  it  is  clear  that  no 

notice    was  given  to  plaintiff  that  the  roof  was  going  to  be 

taten    off  and  so  expose  his  stock  to  the  likely  contingency  of 

^  faiix  storm  or  other  damage  from  the  elements.    The  rais- 

^^     of  the  building  would  not  involve  the  removal  of  the 

^^>    3nd  he  was  not  warned  so  as  to  be  able  to  protect  him- 

^'^-         He  was  rightly  in  possession  of  the  store  part  and  had 

°o    rights  in  or  control  over  the  floor  overhead  and  the  roof 

abov-^    that  which  was  taken  off.    As  one  rightly  in  possession 

Jitilx    ^  stock  of  goods  he  was  entitled  to  complain  and  recover 

<^<^^Oci^i^eg  if  by  the  n^ligent  act  of  defendant  they  were  ex- 

P*^^^.  to  the  rain  and  rendered  less  saleable.     This  aspect 

^^   "^Ixc  case  does  not  seem  to  have  been  presented  at  the  trial, 

^^oxxgh  it  is  set  forth  in  the  5th  paragraph  of  the  statement  * 

°f   ^l«m. 
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We  are  not  impressed  with  the  serious  character  of  the 
alleged  damage,  but,  as  the  evidence  was  not  closed  on  this 
head,  we  must  refer  the  matter  to  the  Master  to  say  how 
much  should  be  allowed  in  respect  of  the  goods  damaged 
by  the  removal  of 'the  roof  and  the  rain  which  thereby  came 
into  plaintiff's  premises.  Upon  the  report  the  matter  will 
be  disposed  of  by  one  of  the  Judges  of  this  Divisional  Court, 
as  to  costs  and  all  the  other  issues  the  result  of  which  at  the 
trial  is  not  disturbed  by  this  appeal. 

Just  this  one  point  of  damages  is  open  on  the  reference — 
all  the  other  matters  being  foimd  against  plaintiflPs  conten- 
tion. 
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HoDOixs,  Loc.  J.  IN  Admiralty.        February  12th,  1906. 

EXCHEQUER  COURT  OF  CANADA. 

TUCKER  V.  THE  "  TECUMSEH." 

Costs — Interlocutory  Motion — Reservation  to  Trial  Judge — 
No  Disposition  Made  at  Trial — Application  for  Costs 
after  Appeal. 

After  this  case  had  been  appealed  to  the  Exchequer  Court 
and  decided  in  favour  of  plaintiff,  plaintiff  applied  to  be 
allowed  the  costs  of  an  interlocutory  Chambers  motion  heard 
on  15th  October,  1905,  the  costs  of  which  were  reserved  to 
be  disposed  of  at  the  trial  of  the  cause,  but  which  costs  were 
not  then  brought  up  for  consideration  or  disposed  of. 

J.  H.  Rodd,  Windsor,  for  plaintiff.  • 

J.  W.  Hanna,  Windsor,  for  defendant. 

The  Local  Judge: — In  the  Encyclopaedia  of  Pleading 
and  Practice,  vol.  2,  p.  327,  it  is  stated :  "  Where  an  appeal 
has  been  perfected,  the  jurisdiction  of  the  appellate  court 
over  the  subject  matter  and  the  parties  attaches;  and  the 
trial  court  has  no  power  to  render  any  further  decision 
affecting  the  rights  of  the  parties  in  the  cause,  until  it  is  re- 
manded.'^ The  appellate  court  has  affirmed  the  judgment 
of  the  trial  court,  and  there  is  therefore  no  remand  back. 

And  in  British  Natural  Premium  Provident  Association 
V,  Bywater,  [1897]  2  Ch.  531,  Byrne,  J.,  while  he  allowed 
certain  reserved  costs  of  interlocutory  motions — there  having 
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been  no  appeal — said :  '*  Wliere  interlocutory  applications  have 
been  disposed  of,  but  the  costs  have  been  reserved,  such  costs 
are  not  to  be  mentioned  in  the  judgment  or  order,  or  allowed 
on  taxation,  without  the  special  directions  of  the  Judge. 
So  far  as  I  am  personally  concerned,  I  shall  in  future  deal 
with  great  jealousy  with  such  applications;  and  shall  not 
after  judgment  has  been  passed  and  entered  allow  costs  re- 
served, and  not  mentioned  at  the  trial — except  under  very 
special  circumstances/' 

On  either  of  the  above  grounds  1  think  there  should  be 
no  order  on  this  application. 


Britton,  J.  March  5th,  1906. 

CHAMBERS. 

DOMIMOX  CANISTER  CO.  v.  LAMOUREUX. 

Writ  of  Summons — Service  out  of  Jurisdiction — Contract — 
Sale  of  Goods — Action  for  Price — Place  of  Payment — 
Conditional  Appearance, 

Appeal  by  defendant  from  order  of  Master  in  Chambers, 
ante  272,  dismissing  motion  by  defendant  to  set  aside  order 
for  service  of  writ  of  summons  out  of  the  jurisdiction,  and 
service  made  in  pursuance  thereof,  in  an  action  for  the  price 
of  goods  sold  and  delivered,  but  allowing  defendant  to  enter 
a  conditional  appearance. 

W.  J.  Boland,  for  defendant. 

J.  L.  Counsell,  Hamilton,  for  plaintiffs. 

Britton,  J.: — It  cannot  be  satisfactorily  determined  by 
me  whether  there  was  or  was  not  a  new  contract  in  1904 
which  is  the  foundation  of  the  present  action.  The  case,  as 
it  stands,  is,  in  my  opinion,  governed  by  Blackley  v.  Elite 
Costume  Co.,  9  0.  L.  R.  382,  5  0.  W.  R*!  57.  Defendant  is 
amply  protected  by  the  order  allowing  a  conditional  appear- 
ance. Plaintiffs  must  at  the  trial  establish  a  cause  of  action 
upon  which  they  are  entitled  to  sue  in  Ontario,  and  they  are 
apparently  good  for  costs  if  they  do  not  succeed. 

Appeal  dismissed  with  costs  in  cause  to  plaintiffs. 
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^LL'TE,  J.  March  6th,  1906. 

CHAMBERS. 

PLAYFAIR  V.  TURNER. 

iHscovery — Production  of  Docummts — Breach  of  Contract — 
Damages — Loss  of  Profits  in  Business — Books  and  Docu- 
metUs  Pertaining  to  Business — Postponement  of  Trial, 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers 
requiring  plaintiff  to  file  a  further  affidavit  on  production, 
3i3(/ postponing  the  trial. 

F,  E,  Hodgins,  K.C.,  for  plaintiff. 

i?.  McKay,  for  defendants. 

Clutje,  J.,  dismissed  the  appeal,  but  expressed  some  doubt 
as  to  wliether  the  books  of  plaintiff  referred  to  in  the  Master's 
opinioa  \^€re  relevant  and  the  subject  of  production.  Costs 
^^  appeal    to  be  costs  in  the  cause. 


*RiTTo>ir,    J.  March  12th,  1906. 

CHAMBERS. 

CAMPBELL  V.  CROIL. 

Mortg(Eff^ Sale — Purchase  Money  —  Default — Deficiency  — 

Money  in  Court — Payment  out. 

Aj>j>^t^il   ]^y   defendant   Croil   from   order   of   Master   in 
Chamb^X'-^  directing  payment  of  money  out  of  Court. 
^'  -A-.    Stiles,  Cornwall,  for  defendant  Croil. 
^-    Cattanach,  for  defendant  McCullough. 
^-•^H3.  Middleton,  for  plaintiff. 

Brx-x-xon,  J.,  dismissed  the  appeal    with    costs,    stating 
reasoas    i^^  writing  for  agreeing  with  the  Master's  opinion. 
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March  12th,  1906. 

DIVISIONAL  COURT. 

STUBGEON  V.  PORT  BURWELL  FISH  CO. 

Venue — Change  of — Fair   Trial  —  Convenience  —  Expense — 

Witnesses. 

Appeal  by  defendants  from  order  of  Britton,  J.,  ante 
359,  dismissing  appeal  by  defendants  from  order  of  Master 
in  Chambers  refusing  to  change  place  of  trial  from  Goderieh 
to  Simcoe. 

W.  E.  Middleton,  for  defendants. 
W.  A.  Skeans,  for  plaintiff. 

The  Court  (Meredith,  C.J.,  Maclaren,  J.A.,  Teet- 
ZEL,  J.),  dismissed  the  appeal  with  costs  to  plaintiff  in  any 
event. 


March  12th,  1906. 

C.A. 

REX  V.  BLAIS. 

Criminal  Law — Rape — Judgt^s  Charge — Comment  on  Failure 
to  Testify  of  Person  Jointly  Indicted — "  Person  Charged '' 
— Canada  Evidence  Act  —  Competent  Witness — Separate 
Trials  of  Accused. 

Motion  by  prisoner  for  leave  to  appeal  from  conviction. 

At  the  antumn  assizes,  1905,  for  the  county  of  Carleton, 
the  prisoner  was  jointly  indicted  with  one  James  Finnessey 
for  a  rape  upon  one  Lucy  Carroll.  A  true  bill' waai  found 
against  them.  They  were  arraigned  thereon  and  pleaded 
not  guilty.  The  indictment  was  then  traversed  to  the  fol- 
lowing sittings  in  January.  1906.     At  that  sittings  it  was 
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ordered  that  the  trial  of  the  prisoner  Blais  should  be  pro- 
ceeded with  separately  and  apart  from  that  of  the  other  pris- 
oiier>  as  to  whom  the  indictment  was  again  traversed  to  a 
future  sittings. 

Blais  was  accordingly  tried  and  was  convicted.  In  his 
charge  to  the  jury  the  trial  Judge  commented  upon  the  fact 
that  Finnessey,  who  was  shewn  by  the  evidence  to  have  been 
an  associate  of  Blais,  and  to  have  taken  part  in  aiding  the 
latter  to  commit  the  outrage  for  which  he  was  tried,  had  not 
been  called  either  for  the  prosecution  or  the  defence.  "  Pin- 
neesey/'  he  said,  "the  associate,  acting  all  along  with  this 
prisoner,  presumably  his  friend,  is  not  called  at  all.  Fin- 
nessey  might  have  thrown  some  light  possibly  one  way  or  the 
other,  if  called  either  by  the  Crown  or  by  his  friend  the 
prisoner,  upon  this  transaction.  He  was  not  called.  We 
are  in  the  dark  as  to  what  Finnessey  might  have  said.  We 
have  not  any  contradiction  by  Finnessey.  We  have  the  girl's 
positive  statement  as  to  what  Finnessey  did  and  said  in  as- 
sociation with  the  prisoner.'^ 

E.  Mahon,  for  the  prisoner,  contended  that  Finnessey  was 
**a  person  charged '^  within  the  meaning  of  sec.  4  of  the 
Canada  Evidence  Act,  1893,  which  enacts  that  every  per- 
son charged  with  an  offence,  and  the  wife  or  husband,  as  the 
case  may  be,  of  the  person  so  charged,  shall  be  a  com- 
petent witness,  whether  the  person  so  diarged  is  charged 
solely  or  jointly  with  any  other  person;  and  that  the  trial 
Judge^  in  the  comments  referred  to,  had  infringed  the  pro- 
vision of  sub-sec.  2  of  sec.  4,  which  enacts  that  the  failure  of 
the  person  charged,  or  of  the  wife  or  husband  of  such  person, 
to  testify,  shall  not  be  ir.ade  the  subject  of  comment  by  the 
Judge  or  counsel  for  the  prosecution  in  addressing  the  jury. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler  and 
Garrowt,  JJ.A.,  Mulock.  C.J.,  and  Brttton,  J.),  was  de- 
livered by 

OsLER,  J.A. : — We  are  of  opinion  that  the  trial  Judge 
committed  no  error  in  referring  to  the  failure  of  the  Crown 
or  the  prisoner  to  call  Finnessey  as  a  witness,  and  that  leave 
to  appeal  should  not  be  granted. 
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The  case  is  one  to  which  the  section  does  not  apply.  Fin- 
nessey  was  not  a  "  person  charged  *'  within  the  meaning  of 
see.  4.  The  person  who  is  by  that  section  made  a  com- 
petent witness,  and  comment  upon  whose  failure  to  testify 
is  prohibited,  is  the  person  on  trial,  the  person  given  in 
charge  to  the  jury — "  the  prisoner  at  the  bar  whom  they  have 
in  charge/'  The  prohibition  probably  extends  to  the  case  of 
one  of  two  or  more  prisoners  who  are  thus  charged,  i.e.,  tried, 
jointly. 

''It  was  a  distinguishing  characteristic  of  our  criminal 
system  that  a  prisoner  on  his  trial  could  neither  be  examined 
nor  cross-examined."  Nor  was  one  of  several  prisoners  in- 
dicted and  tried  together  a  competent  witness  for  the  other: 
B^a  V.  Payne,  L.  E.  1  C.  C.  K.  349. 

The  object  of  the  Act  of  1893  was  to  alter  the  law  in 
this  respect,  and,  as  I  understand  it,  to  render  a  person  or 
persons  on  trial  and  the  husbands  or  wives  of  such  persons 
eompeUnt  witnesses  on  their  own  behalf  and  on  behalf  of 
cither  of  them.  The  Act  may  have  gone  even  further  than 
tfaia:  Bex  v.  Gosseliu,  33  S.  C.  B.  255 :  but  it  is  unnecessary 
at  present  to  consider  that  case  or  to  invoke  its  application. 
because^  as.  I  have  said,  the  right  of  the  Crown  or  of  the 
prisoner  at  the  trial  of  this  case  to  call  Finnessey  does  not 
depend  upon  the  Act,  but  upon  the  general  law,  for  which 
it  is  sufficient  to  refer  to  Begina  v.  Payne,  supra,  and  Winsor 
v.  The  Queen,  L.  B.  1  Q.  B.  390,  6  B.  &  S.  143,  7  B.  &  S. 
491,  where  it  was  held  that  where  two  prisoners  are  jointly 
indicted  for  a  felony  and  plead  not  guilty,  but  only  one  is 
given  in  charge  to  the  jury — that  is  to  say,  where  he  is  tried 
separately — ^the  other  is  an  admissible  witness,  although  his 
plea  of  not  guilty  remains  <m  the  record  undisposed  of.  Here, 
therefore,  Finnessey,  who  was  not  on  trial,  was  an  admissible 
witness  for  the  prosecution  or  the  defence,  and  could  not 
have  refused  to  testify,  although  under  sec.  5  of  the  Evi- 
dence Act,  as  amended  by  61  Vict.  ch.  68,  he  might  have 
protected  himself  against  anything  he  said  being  used  as 
evidence  against  him  on  his  own  trial.     .     .     . 

Leave  refused. 
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The  prisoner  was  indicted  for  the  oilence  of  aiding  and 
assisting  one  Blais  to  commit  a  rape  upon  one  Lucy  Carroll^ 
and  was  tried  before  a  Judge  of  the  High  Court  and  a  jury,  at 
Ottawa. 

Part  of  the  evidence  for  the  prosecution  was  to  the  effect 
that  the  prosecutrix,  Lucy  Carroll,  met  one  Brennan  on  the 
evening  of  24th  April,  in  the  city  of  Ottawa,  and  that,  after 
being  at  other  places,  they  went  to  the  Balmoral  hotel  about 
2  o'clock  in  the  morning  of  the  25th ;  that  they  were  allowed 
by  the  clerk  to  remain  in  the  smoking  room,  and  that  later 
on  he  found  out  that  Brennan  and  the  prosecutrix  had  gone 
into  a  small  side  room,  the  door  of  which  was  shut  and  the 
light  turned  out.  The  evidence  further  shewed  that  about 
4  a.m.  the  prosecutrix  and  Brennan  left  the  Balmoral  hotel, 
and  while  they  were  walking  together,  one  Eugene  Blais 
came  along  and  started  a  fight  with  Brennan,  which  resulted 
in  Brennan  finally  retiring,  leaving  the  prosecutrix  with  Blais. 

The  prosecutrix  stated  that  Blais  and  Finnessey  (the  pris^ 
oner),  after  Brennan  had  left,  carried  her  into  a  vacant 
honse,^  and  that  there  Blais  criminally  assaulted  her,  Fin- 
nessey at  the  time  holding  her  by  the  feet. 

In  cross-examination  the  prosecutrix  was  asked  by  counsel 
for  the  priscmer  whether  Brennan  had  any  connection  with 
her  at  the  Balmoral  hotel,  and  refused  to  answer. 

The  trial  Judge  ruled  that  she  might  refuse  to  answer  if 
she  Uked. 

Brennan  was  called  as  a  witness  for  the  Crown,  and  on 
cross-examination  counsel  for  the  prisoner  asked  him  what 


384  THE   ONTARIO   WEEKLY   REPORTER. 

he  had  done  to  the  prosecutrix  while  he  was  in  the  Balmoral 
hotel,  and  he  declined  to  answer. 

The  trial  Judge  ruled  that  the  witness  was  not  obliged  to 
answer. 

The  prisoner  was  found  guilty,  but  sentence  was  deferred. 

The  following  question  was  reserved  by  the  trial  Judge 
for  the  consideration  of  the  Court  of  Appeal: — 

Was  my  ruling  correct  with  regard  to  the  questions  put 
to  the  prosecutrix  and  Brennan,  and,  if  not,  was  any  such 
substantial  wrong  or  miscarriage  thereby  occasioned  as  to 
require  a  new  trial? 

E.  Mahon,  for  the  prisoner. 

J.  E.  Cartwright,  K.C.,  for  the  Crown. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler  and 
G  ARROW,  J  J.  A.,  MuLOCK,  C.J.,  and  Brixton,  J.),  was  de- 
livered by 

OsLER,  J.A. : — On  the  argument  counsel  for  the  prisoner 
stated  that  he  would  not  press  the  objection  to  the  trial 
Judge^s  ruling  that  the  prosecutrix  was  not  bound  to  answer 
the  questions  put  to  her.  The  authorities  shew  that  such 
ruling  was  right.  The  prosecutrix  may  be  asked  questions 
to  shew  that  her  general  character  for  chastity  is  bad.  She  is 
bound  to  answer  such  questions,  and,  if  she  refuses  to  do  so, 
the  fact  may  be  shewn:  Rex  v.  Clarke,  2  Stark.  244;  Rex 
V.  Barker,  3C.  &  P.  589;  Regina  v.  Holmes,  L.  R.  1  C.  C.  R. 
334,  337.  So  too  she  may  be  asked  whether  she  has  previ- 
ously had  connection  with  prisoner,  and,  if  she  denies  it,  that 
may  be  shewn :  Rex  v.  Martin,  6  C.  &  P.  562.  Such  evi- 
dence is  relevant  to  the  issue,  since  in  both  cases  it  bears 
directly  upon  the  question  of  consent,  and  the  improbability 
of  the  connection  complained  of  having  taken  place  against 
the  will  of  the  prosecutrix. 

And  she  may  be  asked,  but,  inasmuch  as  the  question  is 
one  going  strictly  to  her  credit,  she  is  not  generally  compell- 
able to  answer,  whether  she  has  had  connection  with  persons 
other  than  the  prisoner.  This  seems  to  rest,  to  some  extent, 
in  the  discretion  of  the  trial  Judge.  Whether,  however,  she 
answers  it  or  not,  that  is  an  end  of  the  matter;  otherwise, 
as  many  collateral,  and   therefore  irrelevant,   issues  might 
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be  raised  as  there  were  specific  charges  of  immorality  sug- 
gested, and  the  prosecutrix  could  not  be  expected  to  come 
prepared  to  meet  them,  though  she  might  well  be  prepared 
to  repel  an  attack  upon  her  general  character  for  chastity: 
Bex  V.  Hodgson,  Buss.  &  By.  211;  Begina  v.  Laliberte,  6 
S.  C.  B.  117;  Begina  v.  Holmes,  L.  B.  1  C.  C.  B.  334;  Phip- 
son  on  Evidence,  3rd  ed.,  pp.  158,  453. 

As  r^ards  the  question  put  to  the  witness  Brennan, 
different  considerations  apply.  In  one  sense,  it  was  a  ques- 
tion to  credit,  and,  if  it  was  nothing  more,  though  a  proper 
question  to  be  put,  the  witness  was  not  bound  to  answer  it, 
for  the  reasons  already  assigned  in  the  case  of  the  prosecu- 
trix. 

The  question,  however,  had  a  wider  tendency,  which  was 
to  ascertain  whether  from  his  relations  with  the  prosecutrix 
the  witness  was  likely  to  be  biassed  or  unfavourably  affected 
towards  the  prisoner.     .     .     . 

[Beference  to  Attorney-General  v.  Hitchcock,  1  Ex.  91; 
Thomas  v.  David,  7  C.  &  P.  350;  Ex  p.  Yewin,  2  Camp. 
638  n.] 

It  appears  to  me  that  the  relations  between  the  witness 
Brennan  and  the  prosecutrix  on  the  evening  in  question  were 
shewn  to  be  such  as  to  justify  the  prisoner's  counsel  in  in- 
sisting upon  a  full  disclosure  of  all  that  had  taken  place 
between  them  which  might  tend  to  affect  his  evidence  favour- 
ably towards  the  prosecutrix,  whose  favours  he  may  have 
enjoyed,  or  unfavourably  towards  the  prisoner,  who  had 
aided  Blais  in  taking  his  mistress  away  from  him.  I  think 
the  question  was  a  proper  one  for  this  purpose,  and  that  the 
witness  was  bound  to  answer  it,  and  that  the  Judge  should 
have  so  ruled. 

Whether  any  substantial  wrong  or  miscarriage  has  been 
occasioned  by  the  contrary  ruling,  is  another  matter.  This, 
though  one  of  the  questions,  or  part  of  the  question,  reserved, 
is  not  in  strictness  the  subject  of  a  reservation,  but  is  rather 
a  matter  to  be  dealt  with  by  the  Court  in  considering 
whether,  though  they  may  be  of  opinion  tjiat  the  evidence 
was  improperly  rejected,  or  that  something  not  according  to 
law  was  done  at  the  trial,  or  some  misdirection  given,  the 
case  is  not  one  for  the  application  of  clause  (f)  of  sec.  746 
of  the  Code,  on  the  ground  that  no  substantial  wrong  or 
miscarriage  was  thereby  occasioned. 
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As  we  pointed  out  in  the  recent  case  of  Bex  v.  Drummondy 
10  0.  L.  R.  546,  6  0.  W.  R.  211,  this  clause  confers  upon  the 
Court  more  extensive  powers  than  those  conferred  by  the 
New  South  Wales  Act  which  was  considered  by  the  Judicial 
Committee  in  Makin  v.  Attorney-General,  [1894]  A.  C.  57. 
See  also  Regina  v.  Woods,  6  B.  C.  R.  685,  and  Manley  v. 
Polache,  11  R.  566  (P.  C.) 

Though  these  powers  should  be  very  cautiously  exercised, 
and  only  in  cases  where  it  is  plain,  almost  to  a  demonstra- 
tion, that  no  substantial  wrong  or  miscarriage  has  been 
caused  by  the  error  complained  of — and  1  say  this  because 
the  Court  in  applying  the  cause  is,  to  some  extent,  assuming 
the  functions  of  the  jury — ^yet  the  present  case  seems  to  be 
one  in  which  the  Court  may  properly  act  upon  it  And  uphold 
the  conviction.  The  prisoner  had  what  Strong,  J.,  in  Regina 
V.  Lalibert6,  supra,  calls  the  obvious  practical  advantage 
which  resulted  from  the  refusal  of  the  prosecutrix  and  Bren- 
nan  to  answer  the  question,  the  irresistible  inference,  in  the 
circumstances,  being  that  connection  had  taken  place  be- 
tween them.  If  the  latter  had  denied  it,  it  does  not  appear 
that  there  was  any  evidence  available  for  the  purpose  of  con- 
tradicting him  other  than  that  of  Roy,  the  hotel  clerk, 
which  was  given,  and  from  which  the  inference  I  have  spoken 
of  might  have  been  drawn,  while  the  other  facts  implicating 
the  prisoner  to  which  Brennan  testified  were  corroborated  by 
independent  testimony. 

1  am  therefore  of  opinion  that  we  should  hold  that  no 
substantial  wrong  or  miscarriage  was  occasioned  by  permit- 
ting Brennan  to  refuse  to  answer  the  question,  and  that  the 
conviction  should  be  affirmed. 

The  question  reserved  should  be  answered  by  saying  that 
the  ruling  of  the  trial  Judge  in  regard  to  the  question  put 
to  the  prosecutrix  was  right;  that  in  regard  to  the  question 
put  to  the  witness  Brennan  the  ruling  of  the  Judge  was 
wrong.  But  the  Court,  being  of  opinion  that  no  substantial 
wrong  or  miscarriage  had  been  occasioned  by  such  last  men- 
tioned ruling,  doth  ndt  think  fit  to  reverse  the  conviction  of 
the  prisoner  or  to  grant  a  new  trial. 
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Crown  case  reserved.  • 

T.  C.  Bobinette,  K.C.,  and  J.  M.  Godfrey,  for  the  prisoner. 

J.  B.  Cartwright,  K.C.,  for  the  Crown. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler  and 
Garrow,  JJ.A.,  Mulock,  C.J.,  and  Britton,  J.),  was 
delivered  by 

Moss,  C.J.O.: — The  prisoner  was  tried  before  Mac- 
Mahon,  J.,  and  a  jury  of  the  county  of  York,  upon  an  in- 
dictment charging  him  with  the  murder  of  one  John  Hoban. 
He  was  found  guilty,  and,  at  the  request  of  his  counsel,  the 
Judge  stated  a  case,  reserving  3  questions  for  the  opinion  of 
this  Court: — 

First,  whether  there  was  any  proper  evidence  to  be  sub- 
mitted to  the  jury  against  the  prisoner  on  the  indictment, 
and  whether  the  case  should  have  been  withdrawn  from  the 
jury  upon  the  evidence  submitted  by  the  Crown. 

We  are  unable  to  answer  thjs  question  in  prisoner's  fa- 
vour. We  cannot  say  that  there  was  not  evidence  upon 
which,  if  they  believed  it,  the  jury  might  not  reasonably 
come  to  the  conclusion  that  the  prisoner  was  the  man  who 
inflicted  the  wound  which  caused  Hoban's  death. 

But,  88  we  are  of  opinion  upon  the  second  question  sub- 
mitted, that  there  must  be  a  new  trial,  we  refrain  from  dis- 
cussing the  testimony  in  detail,  and  content  ourselves  with 
stating  the  conclusion  we  have  reached  upon  a  perusal  and 
consideration  thereof. 

The  second  question  relates  to  the  testimony  of  one  Louis 
PoUikofsKey,  a  witness  whose  name  appeared  on  the  back 
of  the  indictment,  and  who  was  placed  in  the  witness  box 
by  the  Crown,  at  the  request  of  the  prisoner's  counsel,  and 
the  remarks  thereon  of  the  Judge  in  his  charge  to  the  jury. 
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Before  PoUikofskey  was  called,  one  Chester  Manzetto 
hai  been  called  for  the  Crown.  He  testified  that  he  was 
present  and  saw  Hoban  stabbed.  On  examination-in-chief 
he  said  that  he  and  the  prisoner  were  the  only  Italians  gres- 
ent,  and  that  he  (Manzetto)  did  not  do  the  stabbing.  On 
cross-examination  he  was  asked:  **Did  De  Marco  do  the 
stabbing?  A.  Xo,  I  never  saw.  I  see  the  other  fellow  that 
ran  away.  Q.  The  fellow  who  ran  was  the  fellow  who  did 
the  stabbing?  A.  Yes.  Q.  I  will  put  the  question  through 
the  interpreter;  ask  him  was  De  Marco  the  man  who  did  the 
stabbing?  A.  No,  he  ifc  the  other  man.  Q.  Who  did  the 
stabbing  ?  A.  I  do  not  know.  Q.  What  sort  of  a  looking  man, 
was  he  a  tall  man  who  did  the  stabbing?  A.  A  short  man,  a 
big  man  ?  Q.  Not  a  thin  man  ?  A.  No.  Q.  You  are  sure  it 
was  not  De  Marco?  A.  De  Marco  never  have  a  knife?  Q. 
This  other  man  who  did  the  stabbing?  A.  He  ran  away  and 
De  Marco  jumped  up  in  a  minute  or  two  in  the  street,  he 
used  a  little  bit  of  bluflf,  but  De  Marco  never  used  a  knife." 
He  was  then  asked  by  counsel  for  the  Crown :  "  Do  you  say 
De  Marco  ran  away?  A.  Yes,  I  never  saw  him  any  more. 
Q.  Why  did  he  run  away?  A.  I  don't  know.  Q.  There  were 
only  two  Italians  present,  you  and  De  Marco?    A.  Yes." 

Mr.  Godfrey  (coimsel  for  the  prisoner)  "  Q.  (through  the 
interpreter) :  Ask  him  might  this  other  fellow  have  been  an 
Italian  for  all  he  knows  ?  A.  He  was  an  Italian.  Q.  So  then 
there  were  three  Italians?     A.  Yes,  three  Italians." 

The  learned  Judge  in  his  charge  to  the  jury,  commenting 
on  Manzetto's  testimony,  seems  to  have  overlooked  this  final 
statement,  for  he  said  in  part:  "Although  Manzetto  seems 
to  convey  the  idea  that  there  was  a  third  Italian  there,  still 
when  he  is  cross-examined  he  says  there  were  only  "he  and 
Charlie  there,"  and  he  is  asked  if  he  was  the  person  that 
committed  the  offence,  if  he  was  the  man  who  made  the  at- 
tack upon  Hoban,  and  he  says  no.  Well,  if  there  were  only 
two  Italians  there  and  he  did  not  make  the  attack,  who  was 
the  other  Italian?"  Further  on  he  said:  "As  I  have  al- 
ready stated,  Manzetto  said  there  was  a  third  man,  an  Ita- 
lian, there,  but  he  does  not  say  who  he  was,  if  he  knew  him ; 
but  he  says  in  cross-examination  that  he  and  the  prisoner 
were  the  only  ones  present,  and  that  Manzetto  did  not  do  the 
stabbing."  ♦ 
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The  tendency  of  these  remarks  was  towards  creating  an 
impression  on  the  minds  of  the  jury  that  on  cross-examina- 
tion Manzetto  withdrew  the  statement  that  there  were  three 
Italians  present  when  the  stabbing  occurred^  whereas  it  was 
in  his  evidence-in-chief  that  he  first  made  the  statement  that 
there  were  only  himself  and  the  prisoner  there,  while  in 
cross-examination,  and  finally  in  answer  to  a  further  ques- 
tion through  the  interpreter,  he  averred  that  there  were  three 
Italians  present.  It  can  scarcely  be  doubted  that  the  effect 
upon  the  jury  of  the  learned  Judge^s  remarks  was  to  lead 
them  to  reject  Manzetto's  statement  that  there  were  three 
Italians  present,  and  to  come  to  the  conclusion  that  there 
were  only  the  prisoner  and  Manzetto  there  when  the  stabbing 
occurred;  and,  as  Manzetto  swore  positively  that  he  did  not 
do  the  stabbing,  the  only  person  who  could  have  done  it  was 
the  prisoner.  This  is  important  to  be  borne  in  mind  in  con- 
sidering the  manner  in  which  the  Judge  dealt  with  PoUi- 
kofskey's  testimony  in  respect  of  which  the  second  question 
is  submitted.  He  was  called  al  the  instance  of  prisoner's 
coimsel  by  leave  of  the  Judge,  reserving  to  prisoner's  counsel 
the  right  to  move  for  what  he  termed  a  nonsuit,  at  the  con- 
clusion of  PoUikofskey^s  evidence.  The  latter  was  not  ex- 
amined in  chief  by  the  Crow^i  counsel,  but  he  was  re-examined 
by  him.  To  the  prisoner's  counsel  he  stated  that  he  saw  the 
fight  in  which  Hoban  was  killed ;  he  was  going  with  another 
man  to  Glionna's  tavern  to  have  a  glass  of  beer ;  he  saw  there 
was  a  fight  there ;  two  men,  and  after  another  man,  two  Ita- 
lians, one  tall  one,  big  one,  and  one  little  one,  and  one  Eng- 
lish; he  saw  the  big  Italian  take  a  knife — he  pulled  a  knife 
and  said  "  Come,  I  want  to  fight  you/'  The  witness  then 
went  into  the  tavern.  He  said  the  man  who  pulled  the  knife 
was  not  the  prisoner. 

To  counsel  for  the  Crown  he  said  he  did  not  see  Manzetto 
there,  but  could  not  say  whether  he  was  there  or  not.  He 
saw  the  small  Italian  hit  the  Englishman.  Two  Italians  and 
one  Englishman  were  all  he  saw  in  the  row.  Seeing  a  knife, 
he  went  into  the  tavern  because  he  saw  there  was  a  fight 
with  a  knife,  and  did  not  like  to  see  it.  The  small  Italian 
and  the  Englishman  were  close  together.  The  Englishman 
punched  him,  the  big  Italian  came  back  holding  the  knife, 
and  said,  "  Come,  I  will  fight."  He  was  then  20  or  25  feet 
from  the  Englishman.  This  was  the  position  when  he  went 
into  the  tavern.     He  took  a  glass  of  beer  and  when  he  was 
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coming  out  he  saw  Hoban,  who  had  been  stabbed.  He  had 
not  see  Hoban  before.  The  Englishman  he  had  seen  was  one 
who  was  drunk.  He  could  not  say  how  many  Italians  there 
were  there. 

From  the  evidence  of  previous  witnesses  it  appeared  that 
the  trouble  had  originated  in  the  actions  of  a  man  named 
Brown,  who  was  intoxicated,  and  it  would  seem  that  he  was 
the  Englishman  seen  by  PoUikofskey.  He  did  not  see 
Hoban,  but  there  is  no  question  that  Hoban  was  present.  The 
trial  Judge  told  the  jury  in  substance  not  to  take  Pollikof- 
skey^s  evidence  into  consideration,  but  to  leave  it  out  of  the 
case. 

The  following  are  his  observations  as  set  forth  in  the  stated 
case:  "And  here,  just  in  parenthesis  as  it  were,  I  wish  to 
eliminate  from  the  consideration  of  this  case  the  evidence  of 
PoUikofskey,  the  last  witness  called,  in  regard  to  what  was 
thought  to  be  the  attack  upon  Hoban.  You  remember,  gen- 
tlemen of  the  jury,  that  Clai:k  spoke  of  a  man  by  the  name  of 
Brown  coming  to  the  door  of  the  hotel  in  an  intoxicated 
condition,  and  saying  that  there  were  three  or  four  people 
outside  who  were  about  to  maltreat  him.  He  says  that  Brown 
was  very  much  intoxicated,  and  they  went  out.  There  was 
no  one  there  apparently  but  Hoban  and  the  prisoner  that 
he  saw  just  at  that  time.  Hoban  told  Brown  he  had  better 
go  home,  and  made  some  observation  not  of  a  complimentary 
character  to  Brown,  and  Brown  became  angry,  and  an  alter- 
cation took  place  between  Brown  and  an  Italian,  with  which 
Hoban  was  not  mixed  up  appisirently  in  any  way.  But,  from 
Pollikofskey^s  evidence,  the  big  Italian  who  was  there  while 
Brown  was  present,  and  who  had  this  difficulty  with  Brown, 
pulled  out  a  knife,  that  is,  if  you  believe  PoUikofskey's  evi- 
dence. He  says  that  the  Englishman  he  saw  was  the  man 
who  was  drunk,  it  was  not  Hoban  at  all;  he  did  not  see 
Hoban;  did  not  know  anything  about  Hoban;  and  he 
says  the  man  he  saw,  and  the  man  against  whom  the  knife 
was  pulled,  was  the  Englishman  who  was  drunk;  so  that,  as 
far  as  his  evidence  is  concerned,  it  may  be  eliminated  alto- 
gether from  your  consideration,  as  far  as  this  tragedy  is  con- 
cerned, because  he  appears  to  know  nothing  about  it.  The 
man  who  had  this  difficulty  with  Brown  left  immediately,  and 
apparently  was  not  there  when  Clark  speaks  of  the  occurrence 
between  the  Italian  or  Italians  who  were  standing  there  and 
Hoban.'^ 
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And  the  question  submitted  is,  was  this  part  of  the  charge 
a  misdirection  ? 

Upon  the  evidence  of  PoUikofskey,  taken  in  connection 

with  the  evidence  of  Manzetto  to  which  reference  has  been 

tnade,  it  was  quite  open  to  the  jury,  if  they  credited  it,  to 

conclude  that  the  prisoner  was  not  the  person  by  whom  the 

fatal  blow  was  struck.    Manzetto  had  sworn  that  there  were 

present  when  the  stabbing  took  place,  himself,  the  prisoner, 

and  another  Italian,  and  that  the  latter  inflicted  the  wound. 

And  according  to  PoUikofskey  there  was  in  the  vicinity  of 

some  of  the  parties  present  an  Italian  with  a  knife  displayed, 

who  was  neither  Manzetto  nor  the  prisoner.     It  is  true  that 

he  says  the  Italian  he  saw  with  the  knife  was  20  or  25  feet 

away  from  where  the  others  were  standing,  and  that  he  did 

not  see  Hoban,  but  there  is  no  question  as  to  Hoban  being 

there  at  the  time,  and  there  was  ample  time  for  the  Italian 

to  have  come  over  to  where  the  others  were  and  struck  the 

blow  and  got  away  before  PoUikofskey  emerged  from  the 

tavern.    It  must  be  borne  in  mind  that,  when  last  seen  by 

Poilikof skey,  the  Italian  was  advancing  towards  the  group 

of  which  Hoban  was  no  doubt  one,  with  the  knife  in  his 

band,  and  using  words  of  hostility  towards  some  one. 

There  was  enough  in  his  attitude,  actions,  and  language, 

Wien    ^PoUikofskey  last  saw  him  very  shortly  before  he  saw 

tte    wounded  man,  to  render  it  of  great  importance  to  the 

IJriBoneT  that  the  testimony  with  regard  to  it  should  not  have 

^jeen   ^withdrawn  from  their  consideration. 

It;  cannot  be  correctly  said  that,  because  PoUikofskey 
Imevir  nothing  about  Hoban,  and  that  it  appeared  to  him  that 
the  IcTiife  was  drawn  against  Brown,  it  follows  that,  so  far 
«8  tHo  prisoner  is  concerned,  the  evidence  should  be  elimin- 
ated. 

^H^ci  was  entitled  to  have  the  jury  consider  whether,  in 
viewr  ^^f  i^jjg  evidence  that  the  prisoner  was  not  one  of  the 
per&oxxs  with  whom  knives  were  seen,  it  might  not  have  been 
^  ^■^^Tk^n  whom  PoUikofskey  saw  advancing  that  Manzetto 
^^  'O.sse  his  knife  on  Hoban,  and  to  have  the,  benefit  of  their 
*  ■^^:rations  on  that  point,  and  of  any  doubt  it  might  have 
^^■^^•t^^  as  to  the  prisoner's  guilt. 

^'^tie  second  question  should,  therefore,  be  answered  in  the 
^^■•^^^tive. 

,T^^*lie  third  question  submitted  raises  for  consideration  a 
^^^'t    which,  in  view  of  the  answer  to  the  second  question, 
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does  not  call  for  an  answer.  Whether  or  not  the  obsenra- 
tions  made  by  counsel  for  the  Crown  in  his  address  to  the 
jury  were  a  contravention  of  the  terms  of  sub-sec.  2  of  sec.  4 
of  the  Canada  Evidence  Act,  1893,  or  whether,  if  tiiis  ques- 
tion was  the.  only  one  submitted,  the  prisoner  would  be  en- 
titled to  the  benefit  of  the  objection,  need  not  be  determined. 
But  it  may  not  be  out  of  place  to  observe  that  remarks  of 
the  kind,  coming  as  tliey  undoubtedly  do  very  close  to,  if  not 
infringing  upon,  the  line  of  prohibition,  should  be  avoided, 
and  that  in  every  case  where  no  evidence  is  adduced  on  be- 
half of  the  prisoner,  the  utmost  care  should  be  observed  to 
avoid  any  reference  which  could  by  possibility  be  regarded  as 
a  remark  by  way  of  comment  on  the  failure  of  the  prisoner 
to  avail  himself  of  his  statutory  right  of  testifying  in  his 
own  behalf. 

The  first  question  will  be  answered  in  the  affirmative  as 
to  the  first  branch  and  in  the  negative  as  to  the  second  branch. 

The  second  question  will  be  answered  in  the  affirmative. 

The  third  question  is  not  answered. 

And  there  will  be  a  new  trial. 


Scott,  Local  Master.  iLvRcn  13Tn,  11)0(». 

master's  office. 

MURPHY  V.  CORKY. 

Interest  —  Solicitor  s  Bill  —  Compensation  for  Services  — 
Qvanium  Meruit. 

Plaintiffs  asked  to  be  allowed  interest  on  the  amount 
found  to  be  due  to  them  by  the  judgment  reported  ante  363. 

C.  J.  R.  Bethune,  Ottawa,  for  plaintiffs. 

W.  J.  Code,  Ottawa,  for  defendants. 

The  Master: — Defendants  contend  that  Re  McClive,  9 
P.  R.  213,  lays  down  the  principle  that  in  the  case  of  a  claim 
for  the  amount  of  a  solicitor's  bill  interest  will  in  no  case  be 
allowed  unless  a  demand  in  writing  is  shewn  to  have  been 
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made  for  it,  and  they  say  that  if  this  is  not  strictly  a  solici- 
tor's bill,  it  is  a  bill  rendered  to  a  client  by  a  solicitor,  and 
is  governed   by  the  same  principle.     I  do  not  understand 
WilsoHy  C.  J.,  in  Re  McClive  to  have  laid  down  any  rule 
snchk   as  is  contended  for.     It  is  true  he  says  (p.  214) :    "  If 
a  ^^mand  is  made  in  writing  on  the  debtor  claiming  interest, 
\!n^    \vjiTy  may  allow  interest  in  such  a  case  (i.e.,  that  of  a 
'^'^eVWs  bill)  as  well  as  in  any  other."     But  the  judgment 
as  a  whole  shews,  I  think,  that  in  his  opinion  in  Ontario 
the  case  of  a  solicitor's  bill  does  not  differ  as  regards  the  ques- 
tion of  the  allowance  of  interest  on  it,  from  that  of  any  other 
liquidated  demand.     Were  it  otherwise,   I   would   still  feel 
bound  to  hold  that,  this  not  being  a  solicitor's  bill,  the  sup- 
posed    doctrine  would  have  no  application.     This  is  a  case 
H^here  payment  of  a  just  debt  has  been  improperiy  withheld, 
and    under  the  well  known  decisions,  recently  confirmed  by 
the  P*rivy  Council  in  Toronto  R.  W.  Co.  v.  City  of  Toronto, 
^1^D6]|    A.  C.  117,  I  am  bound  to  allow  interest. 


Hoi>oi>rs.  Loc.  J.  IN  Admiralty.  March  13tii,  190G. 

EXCHEQUER  COURT  OF  CANADA. 

I  CADWELL  V.  THE  "  BIELMAX." 

1 

iSJiif^ CaJJiMion — EuJr.'i   of    ynvigaiion — Danf/proua  Channel 

— Speed — Suction  and  Displacement — Lool'-ouf,  • 

Aetion  for  daninfiros  for  a  collision  which  occurred  on  the 
night  of  the  30Hi  May,  1905,  in  that  part  of  the  St.  Clair 
river    kno>\Ti  as  the  "iSreat  South  Bend." 

-T.  TT.  Kodd,  Windsor,  and  E.  S.  Wiglo,  Windsor,  for 
plaintiff.  . 

^-    A,  BarHot,  Windsor,  for  defendant.  ' "  If 

T'liE  TiOCAL  Judof: — The  rollision  occurred  about  at  the 
loc-ali ty  which  the  evidence  warrants  me  in  finding  is  called 
Joe  ReddorpV  Landinir,  and  where  the  channel  is  ahoii<^  700 
feet  wide.  The  collision  was  between  the  sand  snrker  "  Rur- 
Tou^hs,"  a  steamer  of  109  feet  in  length,  27  hn^t  beam,  and 

^   »•.    \"i     o.*.V.  t.   so     11     -i? 
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9  feet  draft,  and  the  "Bielman/'  a  freight  steamer  of  305 
feet  in  length  or  291  feet  keel,  41  feet  beam,  and  18  feet 
draft,  both  heavily  laden,  the  former  with  sand,  and  the 
latter  with  3,303  tons  of  iron  ore.  The  river  at  this  place 
is  very  winding  and  has  been  designated  by  witnesses  as 
^' dangerous/^  The  captain  of  the  "Borroughs^^  described 
it  as  "  Collision  Bend,''  because  accidents  happen  there. 
And  the  captain  of  the  "  Bielman  "  said :  "  You  must  ex- 
ercise great  care  in  navigating  this  bend.  The  river  is 
dangerous;  and  so  this  bend  is  as  dangerous  as  other  places. 
There  are  three  dangerous  places,  and  this  is  one  of  them.'' 
And  it  appears  from  the  evidence  given  by  the  defence  that 
there  were  7  vessels  in  the  locality  about  the  time  of  the  col- 
lision ;  the  plaintiff's  steamer  "  Burroughs ;"  the  defendant 
steamer  "  Bielman,"  towing  the  barge  "  McLaughlin ;"  a 
passenger  side-wheel  steamer  "  Awana ;"  a  steel  steamer ; 
and  a  steam  barge  towing  a  lumber  barge.  Of  these  the 
passenger  steamer  "Awana"  was  going  up  the  river;  and 
all  the  others  were  going  down  the  river;  one  is  said  to  have 
passed  4  seconds  before  the  accident,  and  another  3  seconds 
after  the  accident.  It  appears  therefore  that  this  river  bend 
was  a  dangerous  and  crowded  channel,  yet  the  captain  of  the 
defendant  ship,  after  stating  that  the  ordinary  speed  of  his 
ship  was  9  miles  an  hour,  and  that  he  was  going  down  stream, 
said  that  be  continued  at  that  rate  to  the  time  of  the  colli- 
sion, and  that  he  did  not  reduce  the  speed  of  the  "  Bielman  " 
until  the  accident  was  about  to  happen. 

In  Spencer  on  Collisions,  sec.  72,  it  is  stated :  "  An  over- 
faking  and  pursuing  vessel  is  bound  not  only  to  avoid  collid- 
ing with  the  vessel  passed,  but  is  bound  to  pass  at  such  a 
distance  that  no  harm  will  result  to  the  other  from  the  suction 
produced  by  her  passage  through  the  water,  or  from  her  dis- 
placement waves ;  and  she  is  bound  to  know  the  effect  of  her 
swell,  and  to  pass  at  a  distance  sufficient  to  avoid  danger 
therefrom;  or  to  reduce  her  speed  to  such  a  degree  that  a 
displacement  wave  will  be  avoided."  "In  navigating  rivers 
and  harbours  where  small  boats  are  accustomed  to  ply,  and 
may  reasonably  be  expected,  steamers  are  bound  to  navigate 
with  the  utmost  caution,  and  also  at  a  rate  of  speed  suffi- 
ciently slow  to  avoid  damage  from  her  attending  swell.  It 
is  negligence  in  a  large  and  powerful  steamer  to  work  her 
wheel  in  a  narrow  and  crowded  slip,  whereby  a  current  is 
produced  sufficient  to  injure  other  craft  lawfully  there." 
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And  the  governing  rule  has  been  thus  stated :  "  It  must 
be  presumed  that  the  master  of  a  large  steamer  must  know 
the  effect  of  the  frontal  and  side  waves  made  by  such  steamer 
when  going  at  her  ordinary  rate  of  speed  in  narrow  channels ; 
and  he  should  therefore  regulate,  or  moderate,  the  rate  of 
speed,  and  keep  suflBciently  out  of  the  way  of  an  overtaken 
vessel/' 

The  evidence  of  the  captain  of  the  "  Burroughs  '^  is  that 
he  was  keeping  her  to  the  American  side  of  the  river — her 
proper  starboard  side  of  the  fairway;  and  that  when  he  found 
the  "Bielma^^^  abreast  of  him,  and  the  suction  caused  by 
her  speed  beginning  to  operate  and  swing  his  vessel  to  port, 
he  put  his  wheel  hard-a-port  and  backed,  and  gave  3  whisfles 
to  the  "  Bielman  '^  to  check  her  speed,  and  also  gave  several 
short  blasts  as  a  danger  signal, — none  of  which  were  answered 
by  the  ''Bielman/' 

The  effect  of  putting  his  wheel  hard-a-port  is  described 
by  several  of  the  witnesses  for  the  defence.  The  captain  of 
the  "  Bielman ''  said  that  after  the  side  wheeler  passed,  the 
''  Burroughs "  steered  away  from  the  "  Bielman "  to  star- 
board about  a  point,  and  towards  the  American  shore;  and 
that  she  then  steered  towards  the  "  Bielman,''  and  struck  her 
about  midships  by  her  stem  at  an  angle  of  about  75  degrees. 
He  also  stated  that  after  the  "Burroughs"  started  to  sheer 
— just  appreciable — he  heard  her  engine  bells.  The  mate  of 
the  ''Bidman,"  who  had  charge  of  her  navigation  at  the 
time  of  the  collision,  said :  "  After  the  passenger  boat  passed, 
the  'Burroughs'  went  over  to  the  American  shore;"  and 
adds  that  he  heard  the  whistles  to  the  engine  room  to  check 
dowTi  the  engine.  The  engineers  of  the  "  Bielman  "  confirm 
this  sheering  of  the  "Burroughs,"  and  the  hearing  of  the 
bells  in  her  engine  room.  And  the  mate  of  the  barge  "  Mc- 
Laughlin "  said  that  the  "  Burroughs  "  sheered  about  50  feet 
towards  the  American  shore,  after  passing  the  side-wheel 
steamer. 

One  of  the  expert  witnesses  for  the  defence  described  the 
effect  of  suction  and  displacement  Waves  caused  by  a  large 
steamer  upon  a  smaller  steamer  on  the  same  course.  He  said 
that  when  a  large  steamer  was  overlapping  a  smaller  one 
the  water  thrown  from  the  bow  of  the  larger  steamer  would 
force  the  stern  of  the  smaller  one  away  froni  her,  and  would 
bring  their  bows  together,  or,  as  he  said  later,  would  bring 
the  bow  of  the  smaller  one  to  impinge  on  the  larger.     The 
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evidence  for  the  defence  shews  that  the  heiglit  of  the  wavetj 
caused  by  the  speed  of  the  "  Bielman  "  was  about  1^  feet  at 
7  miles  an  hour  and  9  miles  an  hour;  that  the  speed  of  9 
miles  an  hour  would  add  about  3  inches  more,  and  he  added 
that  about  2  feet  3  inches  high  might  have  been  reached  by 
her. 

The  finding  on  the  evidence  therefore  must  be  that  the 
suction  and  displacement  waves  caused  by  the  *'  Bielman " 
in  overlapping  the  •'  Burroughs " — ^notwithstanding  the  ef- 
fort of  the  captain  of  the  "  Burroughs  "  to  counteract  and 
get  away  from  her  displacement  waves  and  suction,  by  put- 
ting his  helm  liard-a-port  and  steering  towards  the  American 
shore,  as  proved  by  the  witnesses  for  the  defence — forced  the 
stem  of  the  '*  Burroughs "  away  from  her  parallel  course, 
and  caused  her  bow  to  swing  towards  the  "  Bielm'an  "  and  to 
strike  her  amidships  at  about  an  angle  of  75  degrees;  forced 
the  cross  beams  at  her  bow  to  bulge  out  at  the  other  side 
and  bend  one  of  the  iron  plates  backward  towards  her  stern. 

There  is  in  this  case  the  same  conflict  of  evidence  as  to 
the  estimated  distance  between  the  two  steamers  when  the 
"  Bielman  "  got  abreast  of  the  "  Burroughs  "  as  there  wa.s 
in  the  case  of  The  City  of  Brockton,  37  Fed.  R.  897.  In 
that  case  the  witnesses  varied  in  estimating  the  distance  be- 
tween the  two  vessels  at  75  feet,  100  feet,  250  feet,  and  300 
feet.  The  steamers  in  that  case  were  somewhat  smaller  than 
the  vessels  in  this  case.  But  the  Court  held  that  it  was 
something  other  than  the  wheel  of  the  smaller  vessel  which 
caused  her  to  get  off  her  course ;  and  that  a  force  was  present 
— ^the  force  of  currents  created  in  the  water  by  the  powerful 
action  of  the  propeller  of  the  larger  vessel  driving  her  -at  such 
speed.  In  this  case  the  witnesses  similarly  vary  in  their 
estimates  of  the  distances  between  the  vessels  at  75  feet,  100 
feet,  200  feet,  and  250  feet. 

The  general  rule  applicable  where  there  is  a  conflict  of 
evidence  in  Admiralty  cases  is  that  the  Court  must  be  gov- 
erned chiefly  by  certain  undeniable  and  leading  facts;  and 
this  especially  applies  to  estimates  of  distances  between  ves- 
sels. As  said  in  The  Great  Republic,  23  Wall.  p.  29 :  ''  Un- 
der the  most  favourable  conditions  it  is  impossible  to  measure 
distances  on  the  water  with  accuracy;  but  in  time  of  excite- 
ment there  is  very  little  reliance  to  be  placed  on  the  opinion 
of  any  one  on  this  subject;  and  especially  is  this  so  when 
the  condemnation  of  a  boat  may  depend  upon  it.'' 
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There  is  no  evidence  to  negative  Captain  Allen's  oath 
that  when  the  displacement  waves  or  suction  caused  by  the 
"Bielman"  began  to  operate  on  his  vessel  he  put  his  wheel 
hard-a-port,  and  backed.  On  the  contrary,  he  is  confirmed 
by  several  of  the  witnesses  for  the  defence  that,  as  soon  as 
the  side-wheeler  passed  the  "Burroughs,"  she  sheered  away 
from  the  "  Bielman  "  and  towards  her  starboard  side  of  the 
narrow  channel.  And  the  only  thing  against  the  captain's 
oath  is  the  supposition  of  Captain  Montgomery  of  the  "  Biel- 
man," "  I  attribute  the  collision  to  the  *  Burroughs '  put- 
ting her  wheel  the  wrong  way,  or  to  her  steering  gear  being 
disabled."  He  admitted  that  he  had  iieaitl  Captain  Allen's 
evidence,  and  that  he  had  no  means  of  shewing  that  he  did 
not  do  as  he  said.  I  must  therefore  find  that  Captain  Allen's 
evidence  has  not  been  impeached,  or  disproved. 

But  there  is  another  fact  which  I  must  find  against  the 
"  Bielman,"  on  the  evidence  of  her  captain.     He  says  as  to 
ihe  out-look :    "  At  the  time  of  the  accident  the  mate  was  in 
charge  of  the  navigation  of  the  ship.     There  was  no  look-out 
on  the  deck  with  him,  and  he  had  charge  of  the  navigation 
and  the  look-out.     The  look-out  was  on  deck  with  the  pilot, 
but  was  on  the  main  deck,  und  had  been  sent  back  to  do 
something  about  the  towing  machine,  and  he  was  engaged 
at  that  up  to  the  time  the  accident  happened.     Add  to  this 
there  is  proof  by  6  witnesses  that  when  the  collision  was  im- 
minent the  captain  of  the  **  Burroughs  "  gave  3  blast  signals 
by  whistle,  and  also  several  short  blasts  as  danger  signals; 
but  4  of  the  defendants'  witnesses,  who  were  questioned  as  to 
these  signals,  denied,  or  did  not  remember,  hearing  any  of 
these  signals  from  the  deck  of  the  "  Burroughs." 

This  brings  up  the  question  of  a  proper  look-out  on  the 
nig-ht  of  the  collision.  And  the  non-observance  of  the  duty 
to  keep  a  proper  look-out  was  considered  in  the  case  of  The 
Tventy-one  Friends  v.  J.  H.  May,  33  Fed.  R.  190,  where,  in 
^'aseciuence  of  the  mate  and  look-out  man  dividing  their 
attention  between  the  look-out  and  reefing  sail,  it  was  held 
mat  ii  proper  look-out  had  not  been  observed.  This  was 
flowed  in  St.  Clair  Navigation  Co.  v.  l^e  "  D.  C.  Whit- 
»ey,'*  6  0.  W.  R.  at  p.  312,  where  it  was  held  that  the  mate 
^^  tlie  look-out  man,  dividing  their  attention  between  the 
loolc-out  and  preparing  the  ropes  for  mooring  the  ship,  was 
^^^  a  compliance  with  the  rule  as  to  a  proper  look-out. 
•^^<1      The    City   of   New    York,  175  U.  S.    87,  shews  that 
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the  non-hearing  by  the  officers  of  the  *'Bielman*^  of  the 
blast  and  danger  signals  given  by  the  "  Burroughs ''  must  be 
held  to  be  "  conclusive  evidence  of  a  defective  look-out/' 

And  the  same  case  decides  that  ^'  the  duty  of  a  steamer 
to  answer  a  signal  given  by  an  approaching  vessel  is  as  im- 
perative as  the  duty  to  give  one;'"  the  Court  thus  defining 
the  duty :  "  Ordinary  prudence  demands  that  an  obligated 
staamer^  proposing  by  whistles  to  deviate  from  the  custom- 
ary course,  shall  receive  an  immediate  reply,  so  that  her 
wheel  may  be  put  to  starboard  or  port  as  the  exigencies  of 
the  case  may  require.  A  delay  of  even  a  few  seconds  may 
seriously  embarrass  her  as  to  the  intention  of  the  preferred 
vessel/' 

To  these  must  be  added  the  duty  of  the  "Bielman,"  as 
the  overtaking  steamer,  observing  Article  18  of  the  Act  of 
1886,  C.  S.  C.  ch.  79,— now  amplified  in  Articles  23  and  21 
of  1905,  but  which  in  tlie  former  article  tersely  reads  thus : 
"  Every  steamship  when  approaching  another  ship,  so  as  to 
avoid  risk  of  collision,  shall  slacken  her  speed  and  stop  and 
reverse,  if  necessary/'     See  also  Articles  20,  21,  and  22. 

On  a  review  of  the  law  applicable  to  the  facts  which  I 
find  to  be  proved  in  this  case,  I  must  hold  that  plaintiff  is 
entitled  to  the  decree  moved  for  and  costs.  Reference  to  the 
deputy  registrar  at  Windsor  to  assess  the  damages  and  to  the 
district  registrar  to  tax  the  costs  of  the  action  and  reference. 


Boyd,  C.  March  13th,  1906. 

chambers. 

Be  HAKSHA. 

Extradition — Warrant  of  Commitment — Form  —  Persons  to 
whom  Addressed  —  Forgery  —  Statement  of  Offence  in 
Warrant — Intent  to  DefroAid — Proof  that  Offence  Charged 
is  a  Crime  in  Foreign  Country — Complaint— Information 
and  Belief. 

Fred  Harsha,  having  been  committed  on  a  second  war- 
rant for  detention  under  the  Extradition  Act,  moved  for  a 
writ  of  habeas  corpus  on  the  grounds  mentioned  in  the  judg- 
ment. See  the  reports  of  previous  applications,  ante  97,  155, 
293. 

J.  B.  Mackenzie,  for  the  applicant. 
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Boyd,  C.  : — The  prieoner  moves  on  the  following  grounds : 

1.  That  the  warrant  of  committal  is  void  because  not  pro- 
perly directed  to  some  particular  and  named  constable.  It 
is  addressed  generally  "  to  the  chief  constable  or  other  peace 
officer  of  the  city  of  Toronto  and  to  any  constable  or  other 
peace  officer  in  and  for  the  county  of  York,  and  to  the  keeper 
of  the  common  gaol/'  etc. 

Beference  is  made  to  the  difference  in  forms  gfven  in  the 
Extradition  Act  between  form  1,  ^*  Warrant  of  Apprehen- 
sion," which  is  addressed  to  "  each  and  all  of  the  constables/' 
etc.,  and  form  2,  "  Warrant  of  Committal,"  which  is  ad- 
dressed "  to ,  one  of  the  constables,"  etc.     The  forms 

are  not  of  sacred  character  for  imperative  use,  a  departure 
from  the  language  of  which  is  fatal.  They  are  supplied  for 
convenience,  and  by  sec.  20  of  the  Act  the  forms  given,  or 
forms  as  near  thereto  as  circumstances  admit  of,  may  be  used, 
and  when  used  shall  be  deemed  valid.  Under  the  Code 
various  methods  of  address  are  used  in  the  different  forme — 
all  certain  in  this,  that  some  officer  or  class  of  officers  is 
specified — and  I  notice  in  the  form  II"  Warrant  of  Commit- 
ment of  a  Person  Indicted/'  the  address  is  "  to  all  «r  any  of 
the  constables  or  other  peace  officers  in  the  said  county," 
etc.  Underlying  Code  and  Extradition  Act  is  the  common 
law  rule  that  a  warrant  may  be  addressed  to  any  number  of 
persons  by  name  or  by  description  of  office  and  be  validly  exe- 
cuted by  any  of  them  within  the  municipal  or  other  pre- 
cincts of  his  office:  Rex  v.  Weir,  1  B.  &  C.  288.  There  is 
no  value  in  the  first  objection. 

2.  The  next  objection  urged  is,  that  the  charge  of  forgery 
on  the  face  of  the  warrant  is  insufficient,  because  it  is  not 
stated  that  the  act  was  done  "  with  intent  to  defraud." 

A  warrant  for  detention  is  not  to  be  construed  with  the 
same  nicety  as  a  warrant  in  execution.  Under  the  Act  the 
warrant  may  be  in  very  general  terms,  not  with  the  particu- 
larity of  an  indictment,  but  with  such  reasonable  certainty 
as  will  inform  the  party  with  what  he  is  charged:  Rex  v. 
Gourlay,  7  B.  &  C.  669;  Ex  p.  Terraz,  4  Ex.  D.  63.  This 
was  the  rule  even  before  our  Code  dispensed  with  all  such 
"technical  averments:"  sec.  611.  The  statement  in\  this 
warrant  contains  aJl  the  ingredients  of  forgery,  as  defined  in 
pec.  422  of  the  Criminal  Codo.  This  objection  falls  with 
the  first. 
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3.  The  last  objection  is,  that  the  evidence  does  not  shew 
that  the  matter  complained  of  is  a  crime  in  the  foreign  local- 
ity (the  State  of  Illinois).  The  offence  charged  is  forging 
tickets  in  respect  of  an  entertainment  of  the  Policemen's 
Benevolent  Association,  at  the  price  of  $1  each.  The  forged 
ticket  has  this  on  its  face,  "This  ticket  is  exchangeable  at 
box  office  on  and  after  Sept.  25."  The  meaning  is  that  the 
holder  of  the  ticket  could  apply  8  days  ahead  to  get  the  ad- 
mission ticket  without  further  charge,  which  would  entitle 
him  to  the  choice  of  seats — which  might  thus  be  secured  by 
the  earliest  applicants.  .  .  .  The  objection  is,  that  the 
forged  ticket  did  not  give  admission  direct,  but  only  enabled 
the  holder  to  get  the  actual  admission  ticket  upon  delivery 
up  and  exchange  of  the  forged  ticket  at  the  box  office. 
The  offence  is  laid  under  the  Illinois  statute,  verified  by  an 
expert  in  law  from  that  State. 

The  section  being  cited  in  Court,  "  Every  person  who 
shall  falsely  make,  forge,  or  counterfeit  any  ticket  for  the 
admission  of  any  person  to  any  entertainment  for  which  a* 
consideration  is  required,  with  intent  to  damage  or  defraud, 
.  .  .  shall  be  guilty  of  forgery,"  the  expert  witness  tes- 
tified that  this  transaction  would,  in  his  opinion  and  judg- 
ment, be  an  offence  against  that  law.  It  is  not  for  me  to 
express  any  opinion  on  the  foreign  law,  but  I  see  no  reason 
to  disagree  with  the  evidence  given,  for  the  forged  ticket 
supplied  the  means  whereby  admission  was  gained  to  the  en- 
tertainment. The  exchange  for  another  ticket,  souring  a 
given  seat  probably,  doas  not  seem  to  be  a  material  circum- 
stance. 

Altogether,  therefore,  this  charge  failing,  the  whole  ap- 
plication comes  to  naught. 

^lany  American  cases  were  cited,  which  do  not  help  very 
much  upon  matters  of  practice,  but  there  is  one  American 
case  of  highest  authority  which  was  not  cited,  but  from 
which  T  quote  with  great  acceptance  words  that  may  help 
to  minimize  applications  like  the  present  under  the  Extra- 
dition Act: 

"  In  the  construction  and  carrying  out  of  such  treaties 
(of  Extradition)  the  ordinary  technicalities  of  criminal 
proceedings  are  applicable  only  to  a  limited  extent.  Foreign 
powers  are  not  expected  to  be  versed  in  the  niceties  of  our 
criminal  laws,  and  proceedings  for  a  surrender  are  not  such 
as  put  in  issue  the  life  or  liberty  of  the  accused.  They  sim- 
ply demand  of  him  that  he  shall  do  what  all  good  citizoTis 
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are  required  and  ought  to  be  willing  to  do,  viz.,  submit  them- 
selves to  the  laws  of  their  country.  Care  should  doubtless 
be  taken  that  the  treaty  be  not  made  a  pretext  for  collect- 
ing private  debts,  wreaking  individual  malice,  or  forcing  the 
surrender  of  political  offenders;  but  where  the  proceeding  is 
manifestly  taken  in  good  faith,  a  technical  non-compliance 
with  some  formality  of  criminal  procedure  should  not  be 
allowed  to  stand  in  the  way  of  a  faithful  discharge  of  our 
obligations.  Presumably,  at  least,  no  injustice  is  contem- 
plated, and  a  proceeding  which  may  have  the  effect  of  re- 
lieving the  country  from  the  presence  of  one  who  is  likely 
to  threaten  the  peace  and  good  order  of  the  community,  is 
rather  to  be  welcomed  than  discouraged :"  per  Mr. '  Justice 
Brown  in  Grin  v.  Shine,  187  U.  S.  R.  181. 

Mr.  Mackenzie  pointed  out  that  in  a  previous  applica- 
tion in  this  matter  he  had  omitted  to  cite  Rice  v.  Ames,  180 
U.  S.  R.  371,  as  going  to  shew  that  a  man  should  not  be 
arrested  on  statements  of  information  and  belief.  Such  is 
not  the  usual  practice  in  this  country.  I  think  the  law  ap- 
plicable, besides  what  was  formerly  cited,  is  well  manifested 
in  the  Encyclopaedia  of  the  Laws  of  England,  vol.  2,  p.  51 
.  .  .  "  The  informant  or  complainant  need  not  be  a  per- 
son who  is  able  to  give  evidence  as  to  the  commission  of  the 
offence  alleged.  It  is  enough  for  him  to  lay  an  informa- 
tion or  make  a  complaint  on  statements  made  to  him  by 
others.  .  .  .  The  reason  of  the  rule  is  that  the  urgency 
of  the  case  frequently  makes  it  impossible  to  obtain  other 
evidence  in  time  to  obtain  the  needful  temporary  protection 
of  the  law." 


Boyd,  C.  March  14th,  1906. 

chambers. 

ASHLAXD  CO.  v.  ARMSTROXG. 

Security  for  Costs  —  Rule  1198  —  Foreign  Corporation — 
"  Residence  " — License  to  do  Business  in  Ontario — Small 
Agency — Property  in  Ontario, 

Appeal  by  plaintiffs  from  order  of  local  Master  at  Belle- 
ville requiring  plaintiffs,  a  foreign  corporation  doing  busi- 
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ness  under  license  in  Ontario,  to  give  security  for  defendant's 
costs  of  an  action  brought  by  them  against  him. 

C.  A.  Moss,  for  plaintiffs. 

X  G.  Slaght,  for  defendant. 

Boyd,  C.  : — The  provincial  statute  63  Vict.  ch.  24  does 
not  throw  any  light  on  the  residence  of  a  foreign  corpor- 
ation. By  procuring  a  license  thereunder,  such  a  body  gets 
a  status  in  this  country  for  the  purpose  of  carrying  on  busi- 
ness and  being  able  to  enforce  its  contracts  in  the  provincial 
courts;  but,  so  far  as  the  Act  goes,  it  remains  an  extra-pro- 
vincial corporation. 

The  cases  cited  as  to  the  "  residence"  of  foreign  corpor- 
ations are  not  of  pertinence  as  to  what  residence  is  suiBQcient 
so  as  to  escape  giving  security  for  costs.  For  instance,  in 
one  of  the  most  recent  it  is  said  by  Romer,  L.J.,  that  "  carry- 
ing on  business  in  a  place  for  a  period  of  time  is  by  the 
cases  considered  as  residence  for  that  period  for  the  purpose 
of  service  of  process:"  Dunlop  Pneumatic  Tyre  Co.  v.  Ac- 
tien  Gesellschaft  fiir  Motor  und  Motorfahrzeugbau,  [1902] 
1  K.  B.  349. 

A  corporation  can  only  reside  anywhere  in  a  figurative 
sense,  through  its  agents,  and  what  may  be  deemed  a  suffi- 
cient residence  for  one  purpose,  such  as  service  of  process  or 
taxation  of  income,  might  be  far  inadequate  where  residence 
is  required  in  order  to  avoid  giving  security  for  costs. 

A  very  instructive  case  is  Goerz  &  Co.  v.  Bell,  [1904]  2  K. 
B.  136,  in  which  Mr.  Justice  Channell  adverts  to  the  variety 
of  meanings  attributable  to  the  word  "  residence.'^ 

Without  going  through  all  the  cases,  I  would  deduce  this 
conclusion,  that  to  satisfy  the  terms  of  Con.  Eule  1198  a 
corporation  must  be  incorporated  and  have  its  head  and  con- 
trolling office  within  the  jurisdiction,  and  where  its  business 
is  carried  on  by  its  members  and  officers. 

Where  it  is  a  foreign  corporation  having  only  a  con- 
structive residence  through  agents  acting  in  its  business 
interests  and  licensed  so  to  do  in  a  comparatively  small  and 
transient  way,  such  a  condition  of  affairs  does  not  imply 
"  residence'^  as  contemplated  by  the  practice  as  to  security  for 
costs. 

The  present  plaintiffs  appear  to  me  on  the  facts  to  be  in 
that  position — the  whole  bulk  of  their  business  is  centred  at 
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New  Jersey,  or  it  may  be  elsewhere  out  of  Ontario,  and  only 

*  small  agency  acting  in  mining    operations    for    a    term. 

•  •  .  If  the  operations  prove  unsatisfactory — and  I  have 
nothing  to  cast  light  on  this — it  is  not  likely  that  the  license 
^11  be  again  renewed. 

That  this  is  the  proper  test  of  residence  appears  to  be 
Evolved  in  the  ApoUinaris  Case,  [1891]  1  Ch.  1.  .  .  . 
^  foreign  company  carrying  on  a  large  branch  concern  in 
5«igland  did  not  urge  residence  as  an  exemption,  but  claimed 
^^  on  the  ground  that  there  was  a  sufficiency  of  available 
^^^ois  and  chattels  owned  by  the  company  in  England;  and 
that  view  was  adopted  by  the  Court. 

So  that  in  this  case  it  comes  to  the  question  of  how  much 
P^perty  is  owned  of  a  tolerably  permanent  nature  by  the 
^P^Uaixts  in  this  province, 
ei^    ^Sree  with  the  Master  that  the  land  cannot  be  consid- 
^  to  the  possible  value  of  its  equities,  and  the  evidence 
S^!zktiffs'  ownership  of  chattels  is  not  established  accord- 
_  the  latest  affidavit  by  the  one  who  knows  best — the 

sti^jj^:^'  He  sold  the  goods  (now  said  to  belong  to  plaintiffs) 
Qjjj^:r-  execution  to  one  Wilson  Mackie,  from  whom  no  trans- 
fer hft^iJ^  been  made  to  the  company.  It  is  said  that  Mackie 
bou^^l^'fc'  for  the  company,  and  with  their  money,  but  he  him- 
self ^Lo^  not  say  so— and  makes  no  affidavit. 

r^roiible  might  arise  at  once  on  this  state  of  facts  as  to  the 
own^xr»liip  of  these  chattels  if  they  were  seized  as  the  com- 
panjr*^    property:  Ebrard  v.  Gassier,  28  Ch.  D.  236. 

Coxzisidering  that  this  is  said  to  be  a  wealthy  American 
cor{>oxr«tion,  and  that  only  $200  is  needed  to  be  paid  into 
CoTtx^  for  security,  I  think  it  is  better  simply  to  affirm  the 
}iaart^i-^8  order,  than  to  allow  further  evidence  to  be  given, 
or  to  let  any  further  documents  be  supplied  as  to  the  title 
to  tJ^^  goods.     Costs  of  appeal  in  the  cause  to  defendant. 


March  14th,  1906. 

DIVISIONAL  COURT. 

SMITH  V.  CANADIAN  EXPRESS  CO. 

C^*'^»"^« — Non-delivery  of  Goods — Conversion — Termination 
<^f  Transittis — Conditional  Refusal  of  Consignee  to  Ac-- 
c^pt — Place  of  Refusal — Setting  aside  Finding  of  Jury — 
I^ispensing  with  New  Trial — Rule  615 — Judgment, 

-A^ppeal  by  defendants  from  judgment  of  senior  Judge  of 
CouTity  Court  of  Wentworth,  upon  the  findings  of  a  jury,  in 
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favour  of  plaintiffs,  consignors  of  a  parcel  of  trees,  in  an 
action  for  damages  for  non-delivery  and  conversion  of  the 
*  trees. 

The  appeal  was  heard  by  Boyd,  C,  Street,  J.,  Brit- 
ton,  J. 

J.  W.  Xesbitt,  K.C.,  for  defendants. 

W.  A.  Logie,  Hamilton,  for  plaintiffs. 

Boyd,  C.  : — The  jury  negative  the  evidence  of  Conroy 
(the  consignee),  which  was  that  he  absolutely  refused  to  re- 
ceive the  trees  at  Ottawa  on  28th  June.  The  only  other  evi- 
dence on  the  point  is  that  of  Blair  (the  agent  of  defendants 
at  Ottawa),  who  says  that  Conroy  on  that  day  at  Ottawa 
refused  to  look  at  the  trees  and  said  he  would  not  accept 
them  till  he  saw  one  Farrell,  who  was  the  agent  of  the  plain- 
tiff Cavers,  who  had  taken  his  order  for  the  trees.  Blair 
told  him  that  he  had  engaged  a  waggon  and  was  going  to  de- 
liver the  trees  at  Aylmer,  Quebec  (where  Conroy  lived),  but 
the  other  still  refused  to  take  them  till  he  saw  Farrell,  and, 
according  to  the  letter  of  3rd  June  (which  is  verified  as  to 
its  truth  by  Blair),  Conroy  further  promised  to  come  back 
and  advise  the  defendants  about  the  shipment,  but  had  failed 
to  do  so;  and  in  fact  he  never  did  return,  and  the  trees  re- 
mained in  the  hands  of  defendants.  Defendants  did  not 
know  the  shippers,  and  could  take  no  further  action  directly, 
but  through  their  instrumentality  information  was  communi- 
cated to  plaintiff  Smith  through  Patterson,  agent  at  Wino- 
na, that  the  consignee  had  refused  to  accept  about  1st  June. 
The  other  plaintiff  Cavers  knew,  of  course,  through  the  agent 
Farrell,  that  the  goods  had  not  been  taken  and  were  refused 
by  Conroy  about  the  same  time,  1st  June.  It  would  seem 
that  Conroy  had  it  in  his  mind  that  if  delivery  of  the  goods 
were  not  made  in  O^Iay  at  Aylmer,  Quebec,  he  would  be  dis- 
charged from  his  contract  with  Cavers,  and  that  Farrell,  the 
agent  of  Cavers,  had  told  him  the  same  thing,  and  this  may 
have  been  the  reason  of  his  conduct  at  Ottawa  and  his  re- 
fusal then  to  take  the  goods  even  if  forwarded  to  Aylmer, 
Quebec,  as  Blair  was  willing  and  proposed  to  do.  But  of 
course  defendants  could  not  read  the  thoughts  or  gauge  the 
motives  of  Conroy — for  then  he  refused  to  take  the  trees  till 
he  could  see  Farrell,  and  that  conditional  refusal  became  ab- 
solute by  his  default.  Defendants  could  not  thrust  the  trees 
upon  him,  and  it  was  apparently  a  superfluous  thing  to  team 
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the  goods  to  x\ylmer  and  then  again  to  offer  delivery,  when 
his  refusal  was  to  have  anything  to  do  with  the  trees  till  he 
could  confer  with  Farrell.  Was  it  necessary  for,  or  even 
reasonably  incumbent  upon,  defendants  to  go  through  the 
form  of  making  a  proffer  again  of  the  goods  to  him  at  Ayl- 
mer?  His  conduct  and  words  would  excuse  them  from  so 
doing,  and  give  them  good  reason  to  believe  that  he  would 
report  again  to  them  if  he  was  minded  to  take  the  goods. 
His  refusal  was  communicated  with  all  reasonable  expedition 
to  plaintiffs,  and  it  seems  unjust  to  charge  the  value  of  the 
trees  on  the  express  company,  when  they  were  ready  and  wil- 
ling to  deliver  to  the  consignee  at  the  place  appointed  if  he 
had  been  willing  to  accept.  His  refusal  to  accept  renders 
him  liable  for  the  price  of  the  trees,  and  it  is  there  I  think 
that  plaintiffs  should  seek  indemnity  for  their  trees.  This 
much  upon  the  facts.     Then  how  as  to  the  law? 

The  defendants  forwarded  the  goods  under  a  message  from 
the  Aylmer,  Ontario,  station,  in  these  words,  "  Ship  by  ex- 
press Conroy's  trees  to  Aylmer,  Quebec."  The  defendants 
did  not  know  any  one  else  in  the  transaction  than  Conroy,  as 
the  consignee  of  the  trees,  and  on  the  authorities  might  as- 
sume that  he  was  the  owner,  or  in  any  event  that  he  might 
give  directions  as  to  the  place  of  delivery.  The  rule  in  such 
cases  is  clearly  laid  down  in  Tjondon  and  North  Western 
Railway  Co.  v.  Bartlett,  7  H.  &  N.  400,  and  Cork  Distiller- 
ies Co.  V.  Great  Southern  and  Western  E.  W.  Co.,  L.  R.  7  H. 
L.  269,  that  the  consignee  may  receive  the  goods  at  any 
stage  of  the  journey,  and,  though  the  consignor  directs  the 
carrier  to  deliver  them  at  a  particular  place,  there  is  no  con- 
tract by  the  carrier  to  deliver  them  at  that  place  and  not 
elsewhere.  The  contract  is  to  deliver  them  unless  the  con- 
signee shall  require  the  goods  to  be  delivered  at  another  place. 
The  right  thus  to  have  them  delivered  elsewhere  on  the  journey 
involves,  of  course,  the  right  to*  deal  with  the  ^goods  either 
in  the  wAy  of  accepting  them  or  of  refusing  to  accept  them. 
The  goods  having  arrived  at  Ottawa,  the  terminus  in  that 
direction  of  the  defendants^  offices,  notice  was  sent  to  Aylmer 
to  Conroy  that  the  good^  had  arrived,  and  upon  that  Con- 
roy forthwith  came  to  Ottawa  and  refused  to  accept  delivery 
of  the  goods,  though  the  offer  was  made  to  send  them  by 
waggon  to  Aylmer — an  hour^s  journey  distant.  Granted  that 
this  was  not  an  absolute  refusal;  but  it  was  such  a  refusal 
as  dispensed  with  any  further  action  on  the  part  of  defend- 
ants till  they  had  a  message  from  the  consignee  tliat  he  wa^< 
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ready  and  willing  to  receive.  This  never  came,  and  de- 
fendants acted  reasonably  in  holding  the  goods  in  the  interim, 
and  giving  notice  of  the  situation  to  the  consignors  as  soon 
as  they  found  out  who  they  were.  This  line  of  conduct  is 
justified  by  the  cases  as  being  the  reasonable  and  proper 
course:  see  Hudson  v.  Baxendale,  2  H.  &  N.  575. 

It  is  said  by  Alexander,  C.  B,,  in  Storr  v.  Crowley,  1 
McClel.  &  Y.  12^,  136,  that  "  a  carrier  having  once  tendered 
a  delivery  has  discharged  himself  of  his  obligation :  because, 
otherwise,  where  is  his  liability  to  cease?  Where  is  the  line 
to  be  drawn,  if  not  there?  To  construe  his  undertaking  iu 
any  other  way  would  be  attended  with  the  greatest  incon- 
veniences; and  I  should  therefore  hold  the  rule  to  be  as 
stated,  in  ordinary  cases.'^ 

''  The  substance  of  this  transaction  was  just  the  same  as 
if  the  goods  had  been  carried  to  Aylmer,  and  there  the  noti- 
fication had  been  given.  The  evidence  is  that  Conroy  was 
not  prepared  to  receive  them  till  he  could  see  FarreU  and 
try  to  sell  the  trees  to  other  persons;  if  such  a  sale  could  be 
made,  he  could  accept  delivery — if  it  could  not,  he  would 
not  accept  delivery.  It  lay  upon  Conroy  to  take  the  next 
step  after  he  had  declined  to  receive  upon  the  first  tender. 
Any  further  tender  in  any  more  formal  way  was,  in  my 
opinion,  thereby  dispensed  with.  See  per  Parke,  B.,  in  Rip- 
ley V.  McClure,  4  Ex.  345,  at  p.  359,  approved  of  in  Hoch- 
ster  V.  De  la  Tour,  2  E.  &  B.  692. 

These  considerations  shew  that  the  answers  of  the  jury 
do  not  supply  materials  for  a  final  disposition  of  the  case. 
Their  attention  should  have  been  directed  to  the  nature  of 
the  conditional  refusal,  and  they  should  have  been  asked  if 
the  conduct  and  statements  of  Conroy  dispensed  with  the 
carriage  of  the  goods  to  Aylmer  and  a  further  tender  of  them 
there.  That,  if  left  to  the  jury,  could  only  have  been 
answered  on  the  evidence  in  one  way — ^viz.,  that  the  conduct 
of  Conroy  and  his  first  refusal  required  him  to  take  the  next 
step  in  acceptance,  and  that  his  failing  to  do  so  amounts  to 
a  refusal  absolute. 

We  are  not  obliged  to  direct  a  new  trial,  but  may  act 
under  the  provisions  of  Con.  Eule  615,  as  interpreted  by 
Strong,  J.,  in  Eogers  v.  Duncan,  Cameron's  Supreme  Court 
Cases,  352,  363,  and  give  judgment  on  the  whole  case  for 
the  defendants. 

The  appeal  will  therefore  be  allowed  with  costs  and  the 
action  dismissed  with  costs. 
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Brixton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Street,  J.,  also  concurred. 


MuLOCK,  C.J-  March  15th,  1906. 

TRIAL. 

J.  Lr.  NICHOLS  CO.  V.  MARKLAND  PUBLISHING  CO. 

Contract — Construction — Modification — Waiver — Work  Done 
under  Contract  —  Damages  for  Breach — Counterclaim — 
Detinue — Demand  and  Refusal — Conversion, 

Action  to  recover  $1,720.99,  the  amount  alleged  to  be 
due  to  plaintiffs  by  defendants  for  printing  and  other  work, 
under  a  written  contract  entered  into  between  the  parties  at 
Toronto  on  June  29th,  1903. 

E.  F.  B.  Johnston,  K.C.,  for  plaintiffs. 

J.  Bicknell,  K.C.,  for  defendants. 

MuLOCK,  C.J. : — Defendants  are  a  company  doing  busi- 
ness in  Nova  Scotia,  and  are  the  owners  of  the  copyright  of 
a  book  called  *^  Markland  on  Nova  Scotia,^'  and  the  contract 
provides  for  the  publication  of  an  edition  of  5,000  copies  by 
plaintiffs,  who  were  to  supply  the  paper  and  other  material 
required;  defendants  to  place  at  the  disposal  of  plaintiffs 
for  use  in  printing  the  letter  press  and  illustrations,  and 
otherwise  for  completing  the  work,  all  necessary  electros, 
plates,  original  half-tone  illustrations,  brass  stamps,  and 
dies.  The  contract  entitled  defendants  to  select  various 
kinds  of  binding,  and  required  them  to  make  such  selections 
for  the  information  of  plaintiffs,  who  were  to  bind  the 
books  in  accordance  with  the  binding  instructions  to  be  fur- 
nished them  by  defendants.  The  contract  was  to  be  com- 
pleted within  one  year  from  the  time  when  the  plates  were 
at  their  disposal,  and  it  was  the  duty  of  defendants,  within 
all  reasonable  time,^to  give  binding  instructions  to  plaintiffs, 
in  order  to  enable  them  to  carry  out  their  contract.    Though  A 

the  contract  is  silent  upon  the  subject,  it  appears  to  have  been 
the  understanding  between  the  parties  that  plaintiffs  were  to 
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ship  the  books  to  defendants'  agents  in  different  parts  of 
Nova  Scotia,  in  accordance  with  instructions  from  defend- 
ants. 

The  plates  were  supplied  to  plaintiffs  on  13th  July,  1903, 
and,  therefore,  the  year  within  which  the  contract  was  re- 
quired to  be  completed  expired  one  year  from  that  date. 
Plaintiffs,  with  all  reasonable  diligence,  proceeded  to  per- 
form their  part  of  the  contract,  and  on  25th  Septenaber, 
1903,  notified  defendants  that  the  whole  edition  of  5,000 
copies  had  been  printed.  Defendants  up  to  this  time  had 
given  binding  instructions  for  2,000  copies  only,  and,  though 
frequently  appealed  to,  omitted  to  give  any  further  binding 
instructions  as  to  the  remainder  of  the  edition,  and,  by 
mistake  on  their  part,  plaintiffs  also  bound  up  an  additional 
1,000  copies  in  cloth.  The  remaining  2,000  copies  are  yet 
unbound,  owing  to  the  failure  to  give  blading  instructions. 

On  the  first  shipment  of  books  reaching  defendants' 
manager,  that  officer  on  3rd  October,  1903,  wrote  to  plaii^.- 
tiffs  complaining  of  inferior  paper  and  bad  workmanship. 
Thereupon  a  correspondence  took  place  between  the  parties ; 
plaintiffs  asserting  and  defendants  denying  that  the  book 
which  was  being  turned  out  was  in  accordance  with  the  re- 
quirements of  the  contract. 

In  a  letter  of  28th  October,  1903,  plaintiffs  remindtnl 
defendants  that  the  whole  of  the  5,000  copies  had  been  print- 
ed, and  in  a  letter  of  29th  October  intimated  a  desire,  with- 
out prejudice,  to  have  an  amicable  adjustment  reached, 
and  offering  a  discount  of  5  per  cent,  on  goods  shipped  and 
the  balance  of  the  edition. 

To  this  proposition  defendants,  by  letter  of  2nd  Novem- 
ber, 1903,  make  a  counter-proposition,  which  would  have  in- 
volved a  rejection  of  the  unbound  copies,  and,  upon  receipt 
of  this  letter,  plaintiffs  telegraphed  defendants,  on  7th  No- 
vember, stating  that  their  offer  of  29th  October  was  their 
best,  and  that  unless  accepted  the  contract  would  be  placed 
with  their  solicitors.  To  this  telegram  defendants'  man- 
ager telegraphed  stating  that  he  was  remitting  the  money 
and  writin<]^.  After  some  further  correspondence  defend- 
ants telegraphed  plaintiffs  as  follows:  *' 1  December,  190:^, 
Benvick,  N.  S.  To  settle  dispute  and  without  prejudice 
will  order  books  if  you  deduct  7%  per  cent,  from  price  of 
books  whole  order    correct  title  page   and  place  illustrations 


J.  L.  NICHOLS  CO.  V.  MARKLAND  PUBLiatlINQ  CO.    409 

^  accordance  with  authorized  instructions.  Answer/'  To 
^hich  plaintiffs  sent  the  following  telegram  in  answer: 
**  December  2,  1903,  Toronto.  Without  prejudice  will  allow 
7H  per  cent,  on  "books  not  paid  for  copyright  already  cor- 
^^ted  illustrations  as  already  printed  can  be  placed  accord- 
^  to  forthcoming  instructions  in  all  unbound  books.  Wire 
^swer.'*  To  this  the  defendants  sent  the  following  tele- 
ff^m:  **  Berwick,  2  Dec.,  1903.  Your  oflfer  to-day  ac- 
5^Pted  ship  immediately  Berwick  200  cloth  300  half  100 
^  leather/' 

The  fair  meaning  of  this  correspondence  is,  I  think,  that 
Ui  consideration  of  the  discount  defendants  waive  their  ob- 
jections to  the  material  and  workmaoship  complained  of  in 
i^rd  to  the  whole  edition;  the  contract,  however,  except 
as  to  this  waiver,  and  the  reduction  in  the  contract  price, 
remiainmg  in  full  force. 

It  was  argued  that  the  telegram  of  2nd  December  was 
^ot  an   imqualified  acceptance,  because  of  the  shipping  in- 
^inictiauB  contained  in  it,  which  followed  the  words  "your 
oft(*r  to-<iay  accepted."    This  is  not,  however,  1  think,  the 
correct    construction  to  place  upon  the  telegram.     Plaintiffs 
had  i>oexi  continuously  appealing  to  defendants  to  give  them 
hindiiTk^    instructions  and  shipping  instructions,  and  in  their 
letter     of  2Gth  November,  1903,  which  doubtless  reached  de- 
fenda-xk-ts  shortly  before  their  td^ram  of  2nd    December, 
plamtAflPe  say :    '*  If  you  still  refuse  to  give  any  further  ship- 
ping   ixs^tructions,  or  to  receive  any  further  shipments,  we 
think   it  best  to  bring  action  in  the  High  Court  here  under 
the  eorx  tract,*'  etc.    This  letter  called  for  an  answer,  and  the 
fair  r^a^ing  of  their  telegram  would  be:     "Your  offer  ac- 
cepted,    ^md  with  reference  to  your  various  requests  for  ship- 
ping un^struetions,  ship  immediately,''  etc.     The  modification 
brouglxt;  about  by  these  telegrams  was  wholly  to  the  benefit 
of  def ^sudants.     If  it  was  necessary  for  the  determination  of 
this  ccLse  for  me  to  decide  whether  or  not  plaintiffs  in  re- 
f*pect  o:f  the  material  and  workmanship  were  fully  complying 
with  t>xe  requirements  of  their  agreement  with  defendants,  I 
would     ftid  that  they  were  supplying  a  book  substantially  in 
ftocor^Qjjce  with  their  obligation. 

Ttre  concession  by  plaintiffs  was  not  because  of  any  ad- 
J^itte^i  breach  on  their  part,  but  for  the  purpose  of -an  amic- 
able ^^justment  of  what  had  been  developing  into  a  very 
nnsatisfactory  business  transaction. 

VOL.  vn.  o.w.R.  NO.  10—28 


410  ^^^   ONTARIO   WEEKLY  REPORTER. 

Plaintiffs  in  their  account  included  a  charge  for  cloth 
binding  1,000  more  copies  than  ordered.  The  cost  of  this 
binding,  according  to  their  account  sworn  to  in  evidence^  is 
38%  cents  per  copy;  there  must,  therefore,  be  deducted  the 
earn  of  $385,  which  leaves  a  sum  of  $1,335.95  due  plaintiffs 
in  respect  of  their  account     .     .  ' . 

Plaintiffs  ask  that  they  be  allowed  to  complete  the  books 
and  to  sell  them.  They  are  not,  I  think,  entitled  to  this 
i^elief .  Defendants  in  respect  of  the  copyright  and  the  use 
of  their  plates,  etc.,  have  an  interest  in  the  books.  Being 
copyrighted,  they  could  be  disposed  of  to  no  one  but  defend- 
ants, and  when  completed  they  were  to  be  shipped  to  de- 
fendants* order  in  Nova  Scotia.  For  these  reasons,  1  am 
of  opinion  that  it  was  the  understanding  between  the  par- 
ties  that  the  property  in  what  was  printed  from  defendants' 
plates  passed  to  defendants  without  delivery,  subject  to 
plaintifiEs'  lien  thereon:  Burnett  v.  McBean,  16  TJ.  C.  R. 
467;  and  that  therefore  plaintiffs  are  not  entitled  to  sell 
them. 

It  was  the  duty  of  defendants  under  the  contract  to  give 
fco  plaintiffs  binding  instructions  at  such  times  throughout 
the  year  of  the  currency  of  the  contract  as  would  have 
enabled  plaintiffs  to  complete  the  same  within  the  year. 
This  they  omitted  to  do  in  respect  of  3,000  copies,  and  1 
find  that  plaintiffs  are  entitled  to  damages  in  respect  of  such 
breach  on  the  part  of  defendants,  and,  if  plaintiff^  desire  it, 
let  it  be  referred  to  the  Master  to  ascertain  the  amount  of 
such  damages  and  to  dispose  of  the  costs  of  the  reference. 

By  the  counterclaim,  defendants  charge  plaintiffs  with 
liaving  retained  in  their  possession  the  plates,  etc.  .  . 
On  25th  September,  1903,  when  the  5,000  copies  were  com- 
pleted, plaintiffs  ceased  to  have  any  right  to  retain  the  plates. 
As  to  the  other  articles,  they  were  required  in  connection 
with  the  binding,  which  was  delayed  by  defendants'  default 
throughout  the  year.  But  when,  on  13th  July,  1904,  the 
time  for  completing  the  contract  expired,  plaintiffs  ceased  to 
have  any  right  to  retain  these  other  articles. 

There  was,  however,  no  obligation  on  plaintiffs'  part  to 
bring  the  goods  to  defendants  or  to  do  anything  looking  to 
their  return,  except  to  permit  defendants  or  their  represen- 
tative, on  demand,  to  remove  thera.  Defendants  made  no 
such  demand.     T^ntil  they  did,  there  could  be  no  wrongful 
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^^tention.  Their  counterclaim  is  for  detention,  not  conver- 
^lon,  and  the  point  of  the  action  in  detinue  is  demand  and 
'^W:  Clement  v.  Flight,  16  M.  &  W.  60. 

Plaintiffs  were  lawfully  possessed,  and  to  prove  wrongful 
detention  defendants  were  bound  to  shew  demand  and  re- 
fusal.   This  they  have  failed  to  do.     At  the  trial  defend- 
^ts  sought  to  treat  it  as  a  case  of  conversion.     The  goods 
^Te  still  in  plaintiffs'  possession,  and  being  useful  for  but  one 
purpose — the  production  of  a  copyright  book — are  valueless 
to  any  one  except  defendants.     Therefore,  it  would  be  un- 
iiafe  to  assume  that,  if  defendants  had  made  a  sufficient  de- 
mand, plaintiffs  would  have  given  a  refusal,  and  run  the  risk 
^t  daxnages  to  the  extent  of  the  value  to  defendants  of  an 
articlo    of  no  value  to  plaintiffs.     Moreover,  defendants,  by 
let^^jT     of  20th  October,   1904,  notified  plaintiffs    that  they 
^oo/cl     L>e  required  to  pay  $6  a  day  for  all  time  they  "  may 
*o/(l     -tl-te  goods,"  thus  plainly  informing  them    that    they 
^oiiici       Ijc  charged  for  detention.     Having    so    elected,  de- 
fei(Ja.ixti*3  should  not  now,  after  the  alleged  .detention,  be 
*Dovr<*c±     to  shift  their  ground  and  charge  conversion.     But, 
eren     t:  :Mr«ating  the  counterclaim  as  one  for  conversion,  there 
**as  i^<:>     demand  on  the  part  of  defendants  or  conduct  on  the 
Pftrt   o:^    plaintiffs  that  would,  in  my  opinion,  sustain  such  a 
claiir*. 

T  1-1^3   counterclaim  is,  therefore,  dismissed  with  costs. 


March    Iotii,   1906. 

divisional  court. 

FARQUHAKSON  v.  DOWl). 

fff^94<i'9iif,fii  Conveyance — Action  to  Set  aside — hitiolvency  of 
^  r-fintor — Intent  to  Defeat  Creditors — Failure  to  Prove — 
^Tisband  and  Wife — Husband  Going  into  Biunness — Ah- 
■"^^ricp  of  Hazard. 

A^ppeal  by  plaintiff  from  judgment  of  Britton,  J.,  6  0. 
^-  "R.  7f)0.  dismissing  action  to  set  aside  a  conveyance  of  land 
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to  deiendant  by  her  husband  as  fraudulent  agamst  his  credi- 
tors. 

G.  H.  Kilmer,  for  plaintiff. 

C.  11.  McKeown,  Orangeville,  and  J.  M.  Kearns,  Arthur, 
for  defendant. 

The  Court   (Meredith,  C.J.,  Maclaren,  J. A.,  Teht- 
ZEL,  J  ),  dismi^scl  the  appeal  with  costs. 


Cartwrigiit,  Master.  March  IHth,  1906. 

ohambkrs. 

IMPEEIAL  PAPER  MILLS    OF    CANADA  v.  MC- 
DONALD. 

Forties — Motion    to    Add    Defendant — Hepkvin — Cov/nter- 
claim — Third  Party  Procedure — Rvies  of  Court, 

This  was  a  replevin  action.  Plaintiffs  asked  the  return 
of  20  horses  and  7  sets  of  harness,  which,  as  they  alleged, 
were  wrongfully  sent  by  one  John  Qray  to  defendants  on 
30th  June  or  2nd  July  last.  The  writ  of  summons  waf 
issued  on  28th  July.  Negotiations  for  settlement  wire  in 
progress  for  some  time.  These,  however,  were  abortive,  and 
the  statement  of  claim  was  served  on  7th  December.  After 
this,  negotiations  were  resumed,  which  were  also  fruitless. 
On  25th  January  defendants  served  notice  of  motion  to  have 
Gray  added  as  a  defendant,  alleging  (1)  that  Gray  was  the 
real  owner  of  the  horses,  and  (2)  that  the  rights  of  the  par- 
ties and  the  ownership  of  the  horses  could  not  be  determined 
without  having  him  added  as  a  defendant. 

J.  W.  McCullough,  for  defendants. 

C.  Swabey,  for  Gray,  consented  to  the  order. 

L.  6.  McCarthy,  K.C.,  for  plaintiffs,  objected  to  Gray 
being  added  as  a  defendant,  as  it  was  well  understood  that 
he  wished  to  be  able  to  counterclaim  against  plaintiffs  and 
to  embarrassi  and  delav  them  in  the  action. 


IMPERIAL  PAPER  MILLS  OF  CANADA  v.  McDONALD.     413 

The  Master: — It  is  apparently  conceded  that  plaintiffs 
are  at  least  entitled  to  the  harness. 

Gray  was  in  plaintifEs'  service,  and  was  dismissed  at  the 
end  of  June  last.  When  leaving  plaintiffs,  he  took  away 
the  horses  in  question,  which  he  says  he  had  bought  and  hired 
to  plaintiffs.  On  cross-examination  he  admits  he  cannot 
identify  all  of  the  20  horses.  On  being  pressed,  he  limits 
himself  to  4,  which  he  describes.  He  assumes  to  give  the 
names  of  the  persons  from  whom  the  other  16  were  bought. 
He  cannot  give  the  names  of  any  of  these  horses. 

The  McDonalds  are  quite  willing  t<t  give  up  the  horses, 
and  had  agreed  to  do  so  on  being  indemnified  by  plaintiffs. 
This  settlement  was  frustrated  by  its  coming  to  the  .know- 
iedgi'  of  Gray,  who  persuaded  the  McDonalds  to  take  the 
present  course  instead. 

It  was  strenuously  argued  .  .  .  that  Gray  was  a 
person  '*  whose  presence  is  necessary  in  order  to  enable  the 
Court  effectually  and  completely  to  adjudicate  upon  the 
questions  involved  in  the  action.^^  .  .  .  Montgomery  v. 
Foy,  [1895]  2  Q.  B.  321.  ...  In  that  case  .  .  . 
the  shippers  were  added  because  they  were  the  persons  who 
had  to  pay  the  freight,  and  the  question  was  "  what  amount 
(if  any)  the  ship  owner  is  entitled  to  receive  when  the  dis- 
putes between  them  are  adjusted:'^  p.  328. 

On  the  other  hand,  Mr.  -McCarthy  relied  on  McCheane  v. 
Gyles,  [1902]  1  Ch.  911,  where  Buckley,  J.,  with  reluctance, 
refused  to  add  the  personal  representative  of  a  deceased 
trustee  in  an  action  brought  by  the  cestui  que  trust  against 
the  surviving  trustee  for  a  breach  of  truat.  The  learned 
.Judge  was  of  opinion  that  Montgomery  v.  Foy,  supra,  was 
an  authority  against  the  application  made  to  him.  Apply- 
ing the  test  given  (at  p.  917),  it  cannot  be  said  that  Gray 
is  a  person  "  who  ought  to  have  been  joined ;"  so  that  he  can 
only  be  brought  in  under  the  following  part  of  the  clause 
if  at  all. 

The  cases  of  Kitching  v.  Hicks,  9  P.  R.  518,  and  Peter- 
son V.  Fredericks,  15  P.  E.  361,  and  others  between  those 
dates,  were  also  cited.  These,  however,  are  of  no  use  now, 
as  the  Rules  under  which  they  were  decided  were  repealed 
as  of  Ist  September,  1894,  and  were  replaced  by  what  are 
now  the  Rules  as  to  bringinfjj  in  third  parties.     Owing  to  the 
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frequent  changes  of  the  Rules  as  originally  found  in  the 
Judieature  Act  of  1881,  first  in  1888  and  again  in  1898,  this 
point  must  always  be  carefully  considered  before  a  case  can 
be  safely  relied  on. 

The  presence  of  Gray  is  not  necessary  to  decide  whether 
plaintiffs  are  entitled  as  against  the  McDonalds  to  the  pos- 
session of  the  horses.  On  the  other  hand^  unless  Gray  is  in 
some  way  to  be  bound  by  the  result  of  the  present  action,  the 
ownership  of  these  horses,  as  between  him  and  plaintiffs,  will 
still  be  at  large.  In  these  circumstances,  I  think  the  better 
course  will  be  to  follow  the  procedure  in  Eden  v.  Weardale 
Iron  and  Coal  Co.,  28  Ch.  D.  333.  There  defendants  were 
allowed  to  bring  in  third  parties,  who  on  their  application 
were  allowed  to  defend  the  action.  It  was  held  that  they 
could  not  counterclaim,  but  were  as  to  discovery  in  the  same 
position  as  the  original  defendants. 

Such  a  course  is  allowable  under  Rule  213  (2). 

An  order  may  therefore  go  as  asked  by  plaintiffs,  on 
giving  security  to  the  amount  of  $10,000,  and,  if  so  desired, 
the  defendants  can  bring  in  Gray  as  a  third  party,  and  he 
can  have  leave  to  defend  the  action  as  in  the  Weardale  case. 

The  costs  of  this  motion  must  be  in  the  cause  to  all 
parties. 


Cartwright,  Master.  March  16th,  1906. 

chambers. 

MACKENZIE  v.  FLEMING  H.  REVELL  CO. 

Writ  of  Summons — Defendant  Company  Resident  out  of  On- 
tario— Service  on  Alleged  Agent  in  Ontario — Cesser  of 
Business  Formerly  Carri-ed  on  in  Ontario. 

Motion  by  defendants  to  set  aside  service  of  the  writ  of 
summons  on  one  S.  B.  Gundy,  on  the  ground  that  defend- 
ants have  not  since  June,  1904,  been  carrying  on  business 
in  this  province. 

C.  W.  Kerr,  for  defendants. 

George  Bell,  for  plaintiff. 
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The  Master: — The  aflBdavits  filed  shew  that  nearly  two 
years  ago  defendants  ceased  having  any  shop  or  office  here, 
and  sold  part  of  their  stock  in  Toronto  to  Henry  Frowde, 
and  left  the  rest  with  him  to  sell  on  commission.  Of 
Frowde^s  business  here  Gundy  is  the  manager.  He  states 
positively  that  he  has  nothing  to  do  with  the  defendants, 
except  in  respect  of  the  commission  business;  that  he  is  paid 
for  his  services  by  Frowde,  and  has  never  received  anything 
from  defendants.     ... 

The  only  undisputed  fact  that  looks  tlie  other  way  is  that 
on  defendants'  circular  for  this  year  they  describe  themselves 
as  follows: 

"Fleming  H.  Eevell  Company'' 

"New  York,  158  Fifth  Ave.  Chicago,  80  Wabash  Ave. 

"  Toronto,  27  Eichmond  St.  W.       London  and  Edinburgh.^' 

This  may  not  mean  more  than  that  their  works  can  be 
got  at  the  Toronto  address.  It  might,  however,  be  important 
if  there  was  any  other  evidence  which  it  could  be  held  to  cor- 
roborate. The  only  other  evidence  is  the  statement  of  plain- 
tiff's solicitor  that  he  called  at  27  Richmond  street  west  and 
asked  Mr.  Gundy  if  he  was  then  the  agent  of  Fleming  H. 
Revell  Company,  to  which  inquiry  he  replied  "Yes,  I  am." 

Mr.  Gundy  in  his  affidavit  in  reply  does  not  deny  this 

cst^orically,  but  says  that  he  explained  to  the  person  by 

whom  the  writ  was    served    the    relations    between    Henry 

Frowde  and  defendants,  and  tliat  the  writ  had  nothing  to  do 

with  Frowde  or  himself,  but  that  he  would  forward  it  to  the 

company  at  New  York  if  the  solicitor  so  desired,  and  that 

the  person  who  served  the  writ  answered  "All  right." 

These  affidavits  may  apparently  conflict,  but  they  can  be 
easily  reconciled  by  holding  that  the  solicitor  gives  the  firsi 
pa.T^    c>f  the  conversation  and  Gundy  supplies  the  rest. 

I  i;hink  Gundy's  answer  is  easily  understood  by  his  nat- 
viTal  supposition  that  the  solicitor  was  an  intending  pur- 
c-'hRsc^y  who  had  come  to  make  some  inquiries  about  defend - 
ants-**     publications. 

XJnless  it  can  be  argued  that  defendants  are  liable  to  the 
pefu^.Xties  of  the  Companies  Act,  they  cannot  be  said  to  be 
.  ^^^"^1^  business  in  the  province  afty  more  than  the  defendants 
^^   lVrT;uTphy  v.  Phoenix  Brid^jo  Co.,  18  P.  E.  495.     Applying 
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the  test  given  by  Moss^  J. A.,  in  that  case  (p.  522),  would  a 
company  in  Windsor  which  sent  goods  to  Toronto  to  be  sold 
on  commission  be  held  to  be  carrying  on  business  here  so  as 
to  allow  service  under  Eule  159  on  the  Toronto  commission 
man? 

I  think  the  motion  must  prevail  and  the  service  be  set 
aside^  but  without  costs^  in  view  of  the  circular  and  Mr. 
Gundy^s  answer. 

The  plaintiff  may  be  able  to  proceed  under  Rule  162  (h) 
or  (e). 


Britton,  J.  IVIarch  16th.  1906. 

WEEKLY    COURT. 

Re  CAMERON. 

Will  —  Construction  —  Incomplete  Bequest  —  Legatee  not 
Named — Vagueness  as  to  Subject — Extrinsic  Evidence, 
Inadmissibility  of — Void  Bequest — Bequest  to  Chtcrch — 
Income — Perpetuity — Charitahle  Bequest — Validity. 

Motion  by  the  Royal  Trust  Co.,  as  administrators  with 
the  will  annexed  of  the  estate  of  Archibald  Cameron,  for  an 
order  declaring  the  true  construction  of  two  clauses  of  the 
will. 

C.  A.  Mos8.  for  the  administrators. 

W.  A.  Baird,  for  the  Presbyterian  Church  at  Beachburgh. 

Britton,  J.: — Is  not  clause  1  of  the  will  void  for  un- 
certainty? 

The  words  are :  "I  give,  devise,  and  bequeath  all  my 
real  and  personal  estate  of  which  I  may  die  possessed  or 
entitled  to,  in  the  following  manner,  that  is  to  say :  six  pay- 
ments on  the  Wright  farm  as  follows: — April  1st,  1905, 
$420;  April  1st  1906,  $400;  April  1st,  1907,  $380;  April 
Ist,  1908,  $360:  April  1st,  1909,  $340;  April  1st,  1910, 
$320." 
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The  "Wright  farm''  is  not  otherwise  mentioned.  No 
purchaser  of  it,  no  mortgage  upon  it,  no  agreement  in  refer- 
ence to  it,  is  anywhere  mentioned  in  the  will,  nor  is  there 
any  name  associated  with  the  bequest  or  with  the  Wright 
farm. 

There  is  "  uncertainty  as  to  the  object."  The  words,  in 
the  absence  of  extrinsic  evidence,  are  "  blind  words,^^  and  are 
too  vague  and  indefinite  to  be  intelligently  acted  upon.  This 
\a  not  a  case  for  the  application  of  the  rule  "  id  certum  est 
quod  certum  reddi  potest.^'  It  is  not  a  case  where  the  pay- 
ment of  the  money  depends  only  upon  some  extrinsic  cir- 
cumstance clearly  enough  indicated  by  the  will.  Neither 
the  subject  nor  the  object  of  the  bequest  is  mentioned,  and 
ttie  name  of  the  legatee  is  not  given.  .  .  .  This  is  one  of 
the  cases  where  parol  evidence  is  inadmissible  to  shew  that 
the  deceased  intended  to  make  a  beqnest  and  to  a  particular 
person.  It  is  not  a  case  of  ambiguity,  but  of  the  absence  of 
words  to  make  it  a  bequest  to  any  one. 

Is  tiie  bequest  by  clause  4  void  ? 

This  clause  is  as  follows:  "Three  thousand  dollars  for 
an  endowment  fund  to  be  called  the  Cameron  fund  of  the 
Presbyterian  church,  B§achburgh,  to  be  put  into  the  Bank 
of  Ottawa  in  Pembroke  to  the  credit  of  the  trustees  of  the 
Presbyterian  chnrch,  Beachburgh,  and  only  the  interest  to 
be  drawn  yearly  and  distributed  as  follows:  one-third  of  it 
to  be  paid  to  the  agent  of  the  Ottawa  Auxiliary  Bible  Society 
every  year  when  he  holds  his  meeting  in  Beachburgh,  and 
to  be  applied  as  a  free  contributory  to  the  Ottawa  Auxiliary 
Bible  Society — ^all  money  to  be  drawn  from  the  bank,  the 
cheque  must  be  signed  by  the  resident  minister  and  the  chair- 
man of  the  managing  committee  of  the  said  church;  the  bal- 
ance of  the  income  derived,  or  say  two-thirds,  to  be  dis- 
tributed to  the  various  schemes  of  the  said  church  as  the 
minister  and  the  managino:  committee  may  see  fit.^^ 

This  bequest,  as  one  "  for  the  increase  and  improvement 
of  Christian  knowledge  and  promoting  religion/^  is  good, 
and  can  be  upheld.  It  belongs  to  the  class  of  "charitable 
gifts/'  and  such  gifts,  being  for  the  public  good,  are  not  sub- 
ject to  the  rule  against  perpetuity.  See  Theobald's  Tjaw  of 
Wills,  6th  ed.,  pp.  343,  349,  356. 

Costs  of  all  parties  out  of  estate. 
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Boyd,  C.  March  16th,  1906. 

weekly  court. 

BEX  V.  PHILLIPS. 

Prohibition  —  Police  Magistrate  —  Preliminary  Inquiry — 
Conspiracy  —  Particulars  —  Information  —  Criminal 
Code — Jurisdiction  of  Magistrate. 

Motion  by  defendant  for  prohibifion  to  the  police  magis- 
trate for  the  city  of  Toronto  against  proceeding  with  a  pre- 
liminary inquiry  upon  a  charge  against  defendant  of  con- 
spiring with  others  to  defraud  the  public. 

J.  E.  Jones,  for  defendant. 

Boyd,  C.  : — Defendant  was  arrested  and  brought  before 
the  police  magistrate  by  virtue  of  a  warrant  duly  issued  upon 
an  information  charging  defendant  with  havings  in  various 
years  specified,  conspired  with  others  (names  unknown),  by 
deceit  and  falsehood  and  other  fraudulent  means,  to  defraud 
the  public,  etc.,  contrary  to  the  statute.  This  charge  is  laid 
under,  and  employs  the  very  words  used  in,  sec.  394  of  the 
Criminal  Code,  and  discloses  an  indictable  offence  over 
which  the  magistrate  has  jurisdiction,  and  in  regard  to 
which  he  may  compel  the  attendance  of  the  accused  for  the 
purpose  of  preliminary'  inquiry:  sees.  534,  558.  Defendant, 
upon  appearing,  objected  to  the  suflBciency  of  the  charge,  and 
asked  for  particulars  of  the  deceit,  etc.,  with  dates  and  names. 
The  objection  was  overruled  by  the  magistrate,  and  particu- 
lars then  refused,  as  appears  by  the  affidavit  of  Phillips,  on 
the  ground  that  he  (the  magistrate)  was  proceeding  with  an 
investigation,  and  when  the  facts  were  ascertained  from  wit- . 
nesses  and  other  evidence  particulars  might  then  be  given. 
This  was  in  January,  1906,  and  two  months  afterwards  this 
motion  is  made  for     .     .     .     prohibition  and  other  relief. 

At  the  close  of  the  argument  (which  was  ex  parte)  I 
declined  to  interfere,  but  gave  leave  to  hand  in  cases  and 
authorities   that   might  induce   another  conclusion.     These, 
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having  been  submitted^  1  have  carefully  examined^  and  see  no 
reason  to  interfere  with  thu  process  of  inquiry  now  pending 
before  the  magistrate. 

Prohibition  will  not  lie  unless  there  is  a  lack  ol  jurisdic- 
tion in  the  judicial  officer  or  Court  dealing  with  the  pro- 
ceedings. In  this  case  the  test  of  magisterial  jurisdiction  is 
whether  the  magistrate  rightly  and  legally  undertook  to 
enter  upon  this  inquiry.  That  again  depends  upon  whether 
the  offence  charged  is  within  the  scope  of  hi*  authority  to 
inquire  into  in  order  to  form  an  opinion  as  to  whether  the 
evidence  is  sufficient  to  put  the  accused  on  his  trial:  Code, 
sees.  677,  6^.  Thus  tested,  the  ground-work  exists  to  in- 
vestigate these  charges  of  conspiracy,  and  no  prohibition 
should  issue  to  interrupt  the  course  of  the  proceedings,  ac- 
cording to  the  discretion  of  the  magistrate.  Much  latitude 
is  contemplated  in  the  course  of  this  preliminary  investiga- 
tion, both  in  the  way  of  varying  and  amending  and  in  the 
reception  of  evidence,  so  that  the  scope  of  the  inquiry  may 
be  enlarged  and  matters  touched  upon  beyond  the  scope  of 
the  original  charge.  Tliis  consideration  has  been  overlooked 
in  r^ard  to  many  of  the  cases  cited — I  mean  the  wide  dis- 
tinction which  exists  between  the  magistrate  who  has  plen- 
ary jurisdiction  to  try  the  offence  in  a  summary  way,  and 
the  justice  who  is  dealing  with  a  preliminary  inquiry  in  re- 
spect to  an  indictable  offence,  which  is  to  be  passed  on  to . 
another  tribunal  for  trial.  The  distinction  is  adverted  to  very 
clearly  by  Lord  Russell,  C.J.,  in  Eegina  v.  Brown,  [1895j 
1  Q.  B.  126,  127. 

However,  there  has  been  no  departure  from  the  charge 
as  laid  at  the  outset.  The  questions  investigated  are  touch- 
ing conspiracies  under  sec.  394  of  the  Code.  An  attack  was 
made  on  the  sufficiency  of  the  warrant  and  information,  on 
the  ground  of  vagueness  and  uncertainty.  I  do  not  think 
the  test  to  be  applied  is  as  if  the  information  were  to  be 
treated  as  an  indictment,  but,  even  according  to  that  test, 
it  would  not  be  held  invalid.  In  the  leading  case  Rex  v. 
Gill,  2  B.  &  Aid.  206,  Bayley,  J.,  said  the  gist  of  the  offence 
is  the  conspiracy.  It  is  not  necessary  to  state  the  means  at 
all  in  the  indictment;  it  being  quite  sufficient  to  charge  the 
defendants  with  the  alleged  conspiracy,  which  is,  of  itself, 
an  indictable  offence.     .     .     . 
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[Befercnce  to  Begina  v.  GomptTtz,  9  Q.  B.  838,  Regina 
v.* ,  1  Chit  698.] 


Since  the  last  ca^e  (1819)  the  practice  began  by  which, 
befpre  the  trial,  the  Court  would  direct  particulars  to  be 
given,  and  this  was  done  in  Begina  v.  Rycroft,  6  Cox  C.  C, 
^'even  though  there  had  been  a  previous  committal  by  a 
magistrate/'  This  is  a  pretty  strong  intimation  that  par- 
ticulars were  not  sought  in  the  preliminary  stage  of  investi- 
gation (1852). 

The  next  stage  in  development  (J?868)  is  marked  in 
Mulcahy  v.  The  Queen,  L.  R.  3  H.  L.  306,  in  which  Willes, 
J.,  says  (touching  the  absence  of  particulars) :  .  .  .  "An 
indictment  only  states  the  legal  charact^^r  of  the  offence 
(conspiracy),  and  does  not  profess  to  furnish  the  details  and 
particulars.  These  are  supplied  by  the  depositions,  and  the 
practice  of  informing  the  prisoner  or  his  counsel  of  any  ad- 
ditional evidence  not  in  the  depositions  which  it  may  1^ 
intended  to  produce  at  the  trial :''  p.  321. 

The  present  state  of  the  practice  is  stated  in  the  latest 
text-book  thus :  "  Occasion  seldom  arises  for  making  an  order 
for  particulars,  because  the  evidence  for  the  prosecution  in 
almost  ever\'  indictable  case  appears  either  in  the  depositions 
or  in  the  notice  of  further  evidence  given  before  the  trial :" 
Archbold's  Crown  Prac.,  23rd  ed..  p.  71. 

These  authorities,  however,  all  relate  to  the  furnishing  of 
particulars  for  the  puri)Oses  of  the  trial,  and  are  not  relevant 
to  the  policy  of  the  law  as  to  the  earlier  investigation  before 
the  committing  magistrate.  He  is  not  to  be  fettered  in  the 
proceedings  before  him  by  having  limitations  imposed  by 
means  of  particulars  whicli  necessarily  restrict  the  inquiry — 
but  the  whole  range  of  relevant  facts  is  left  him  to  be  availed 
of  at  his  discretion:  Re«rina  v.  Ingham,  14  Q.  B.  396;  and 
soe  Rex  v.  Kennedy.  •>()  Cox  (\  C.  232. 

So  it  comes  to  this,  as  put  in  Re  Higgins:  In  prohibition 
the  only  question  is  whether  the  justices  had  jurisdiction.  If 
they  had  refused  to  hear  legal  evidence  or  decided  improperly 
upon  the  evidence,  that  would  be  misconduct,  but  it  would 
be  different  from  acting  illegally  and  without  jurisdiction: 
8  Q.  B.  at  p.  150.  In  the  report  in  10  Jur.  it  is  said  the 
remedy  for  misconduct  would  be  by  criminal  information. 
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and  if  the}*  act  maliciously  they  are  liable  to  an  action  on 
the  case:  p.  839   (1843). 

1  have  not  overlooked  the  reference  to  the  interpretation 
clause  in  the  Code,  whereby  **  indictment  ^'  and  "  count " 
are  said  to  include  "  information/'  But  that  does  not  bring 
one  any  closer  to  particulars  before  the  police  magistrate 
under  sec.  613  of  the  Code.  That  enables  the  Court,  for  the 
puriM)se8  of  a  fair  trial,  to  order  particulars  if  satisfied  that 
it  is  necessary  to  do  so.  The  provision  would  then  be  ap- 
plicable, no  doubt,  to  the  case  of  a  magistrate  dealing  with 
a  matter  summarily,  which  he  can  hear  and  determine  by 
way  of  trial  (as,  indeed,  is  in  teraits  provided  for  in  sec.  848), 
but  has  no  meaning  as  applied  to  the  preliminary  inquiry. 
Besides,  I  share  in  Mr.  Justice  Wilson's  doubt  as  to  the  mean- 
ing of  the  word  "  information  '^  in  the  interpretation  clause, 
in  that  it  is  not  applicable  to  the  word  as  used  interchange- 
ably with  "complaint:"  Regina  v.  Cavafliagh,  27  C.  P.  537. 
Nor  is  it  necessary  to  decide  whether  **  Court "  in  sec.  613 
is  applicable  to  the  functions  of  the  coinniitting  magistrate — 
as  to  which  much  miglit  be  argued. 

It  follows  that  there  is  no  ground  for  disturbing  the  re- 
cognizan(»e  of  bail  taken  for  defendant's  appearance  before 
the  magistrate;  for  he  had  jurisdiction  over  the  forum  of 
appearance,  which  was  the  essential  lacking  in  Ee  Curric, 
31  U.  C.  B.  .  .  .  I  have  looked  at  all  tlie  cases  cited,  but  all  - 
are  distinguishable  on  the  ground  that  the  magistrate  had  no 
jurisdiction  or  was  proceeding  in  a  manner  contrary  to  na- 
tural justice,  such  as  trying  a  man  who  had  not  been  called 
before  the  Court,  as  in  Re  Story,  12  C.  B.  767. 

Much  of  the  ground  1  have  traversed  has  been  touched 
upon  in  a  Quebec  case  of  Begina  v.  France,  1  Can.  Crim. 
Cas.  34,  which  appears  to  agree  with  our  application  of  the 
law,  except  that  I  think  there  ig  a  failure  to  distinguish 
between  an  information  on  which  a  man  may  be  convicted  in 
a  summary  way,  and  one  which  is  merely  serviceable  for  the 
purpose  of  starting  a  preliminary  inquiry. 

The  application  is  refused  on  all  points. 
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Boyd,  C.  March  17th,  1906. 

chambers. 

MOOIS'  V.  MATHEES. 

I^grt^CMlajra — Statement  of  Claim — Slundcr — yamca  of  Per- 
sons to  wham  Uttered— Exclusion  of  Evidence  at  Tried — 
Disci osiny  Ncemes  of  Wiln&uses. 

Appeal  by  defendant  from  order  of  Master  ia  ChMnhftrs 
in  an  action  for  slander  dismissing  defendant's  motion  for 
particulars  of  the  statement  of  claim. 

J.  H.  Spence,  for  defendant. 

A.  G.  Slaght,  for  plaintiff. 

Boyd,  C.  : — it  is  a  proper  term  in  an  order  for  better 
particulars  to  direct  that  wherein  there  is  a  want  of  particu- 
larity (as,  e.g..  in  stating  the  names  of  persons  who  heard 
the  slander  or  to  whom  it  was  uttered,  because  of  the  plain- 
tiflPs  lack  of  precise  information  on  the  point)  in  the  details 
fumiahed,  that  plaintiff  should  be  precluded  from  giving 
evidence  as  to  such  unnamed  or  unknown  persons  at  the  trial, 
unless  information  of  the  names  be  given  a  reasonable  time 
liofore  the  thial.     .     .     . 

[Reference  to  Noxon  v.  Patterson,  16  P.  R.  42,  and 
^'oung  V.  Erie  and  Huron  R.  W.  Co.,  17  P.  R.  4.] 

This  is,  perha})s,  anticipating  what  might  be  done  by  the 
Judge  at  the  trial,  a*^  said  in  Citizens  Ins.  Co.  v.  Campbell, 
10  P.  R.  129,  but  it  is  better  to  have  the  point  clearly  de- 
li ned,  so  that  the  parties  may  both  know  what  can  and  can- 
iitit  be  given  in  evidence,  and  so  prepare  themselves  accord- 
iagly  before  the  trial  comes  on. 

In  cases  of  slander  the  practice  as  to  furnishing  names 
*^f  persons  who  have  heard  the  words  complained  of  has  gone 
very'  far  in  modern  times,  and  it  is  no  excuse  that  names 
i«f  possible  witnesses  may  be  tlius  disclosed.  S<Hi  Bishop  v. 
Bishop,  [1901]  P.  at  p.  328. 

The  Master's  order  will  be  varied  as  above  indicated,  and 
i'OstP'  below  and  of  the  appeal  in  the  cause. 
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Boyd  C.  March  17th,  190G. 

CHAMBERS. 

rb  McGregor  v.  ujstion  life  ins.  co. 

Division  Courts — Removal  of  Plaint  to  High  Court — Qrounds 
for — Question  Raised  by  Claim  of  Set-off — Construction 
of  Contract  —  Other  Litigation  Depending  on  Similar 
Contracts — Absence  of  Right  of  Appeal  in  Division  Court 
Case. 

Motion  by  defendants  to  remove  an  action  from  a  Divi- 
aioii  CJoTirt  into  the  High  Court. 

Joseph  Montgomery^  for  defendants. 

E.  D.  Hume,  for  plaintiff. 

Boyd,  C.  : —  ...  Plaintiff's  cause  of  action  is  a  ver\ 
simple  one,  arising  on  a  contract  dated  28th  October,  1906, 
^der  which  he  rendered  certain  services  to  defendants  a^ 
^eir  special  agent,  for  which  he  now  makes  claim 

The  matter  of  difficulty  on  account  of  which  defendants 
geek  a  certiorari  grows  out  of  another  claim  made  by  them 
ggainst  plaintiff  on  a  prior  instrument  of  19th  August,  1905, 
^hen  he  was  acting  as  ordinary  agent.  The  company  seek 
to  make  plaintiff  liable  for  some  $75  on  account  of  lapses  in 
policies  of  insuraiice  by  reason  of  non-collection  of  the  pre- 
miums, which  it  is  said  has  been  guaranteed  by  him  to  the 
company  under  the  first  agreement,  as  ordinary  agent. 

Both  agreements  are  prepared  on  very  elaborate  printed 
forms  by  the  company,  and  if  there  is  difficulty  in  the  con- 
struction of  the  first  in  date,  it  is  occasioned  by  their  own 
drafting.  Besides,  the  company  are  not  obliged  to  make 
defence  on  the  ground  of  set-off;  they  can  reserve  it  for  or 
use  it  in  an  independent  action  against  plaintiff  in  the  High 
Court,  if  they  wish  a  decision  in  the  Superior  Court,  and  are 
not  content  to  have  the  whole  matter  disposed  of  in  tJie  Di- 
vision Court  No  matter  of  law  of  general  interest  is  in- 
volved. The  whole  difficulty  arises  from  the  assumed  am- 
biguous or  obscure  document  prepared  by  defendants  them- 
sdves.  Why  should  plaintiff  suffer  for  tliis  by  having  his 
action  removed  from  the  Court  of  his  choice? 
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Plaintiff ^8  cause  of  action  is  within  the  competcji  •  <►£  the 
Division  Court  That  is  the  proper  forum  for  its  trial,  and 
plaintiff,  as  dominus  litis,  insists  upon  that  as  his  right 
The  burden  is  cast  upon  defendants  to  establish  good,  sub- 
stantial reason  for  involving  plaintiff  in  a  much  more  ex- 
pensive, complicated,  and  lengthened  controversy  in  another 
Court.  They  have  to  make  out  (in  words  judicially  used 
with  reference  to  the  requirements  of  a  statute  in  England 
like  our  B.  S.  0.  ch.  60,  Bee.  82),  that  the  case  is  one  which 
"  ought  '^  to  be  tried  in  a  higher  Court — one  in  which  it  is 
"  more  fif  to  be  tried  than  in  an  inferior  Court :  Bunker  v. 
HoUingsworth,  [1893]  1  Q.  B.  442. 

That  there  may  be  other  cases  arising  on  these  contracts 
does  not  seem  to  be  suflScient  ground  according  to  the  earlier 
cases :  Stepler  v.  Accidental  Ins.  Co.,  10  W.  B.  69. 

The  legislature  has  thought  fit  not  to  give  an  appeal  from 
the  Division  Court  when  the  amount  is  less  than  $100,  but 
that  should  not  be  ground  to  raise  to  a  higher  Court,  as  the 
policy  is  not  to  encourage  appeals  in  minor  litigation  of  Di- 
vision Court  competence. 

Motion  refused  with  costs. 
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division-al  court. 

WICKE  V.  TOWNSHIP  OF  ELLICE. 

Ditches  and  Watercourses  Act — Award  Directing  Construction 
of  Ditcli — Failure  of  Land  Onmer  to  Do  Part  of  ^Yo1'k 
Assigned — Letting  Contract  for  Work — Charge  on  Land 
— ^^  Owner  ^^— Successor  in  Title — Construction  of  Act. 

Appeal  by  defendants  from  judgment  of  Judge  of  County 
Court  of  Perth,  in  favour  of  plaintiff,  the  owner  of  the  east 
half  of  lot  19  in  the  10th  concession  of  EUice,  in  an  action 
brought  to  have  it  decided  that  a  sum  of  $157  on  the  tax 
bill  for  1905  wa;5  not  a  charge  upon  the  lands.  The  plain- 
tiff's predecessor  in  title  had,  it  appeared^  neglected  to  per- 
form certain  works  under  the  decision  of  an  arbitrator  on 
a  reference  under  the  Ditches  and  Watercourses  Act.  The 
engineer  proceeded  to  have  the  work  done  by  tender,  and 
the  amount  was  charged  against  the  property  by  resolution 
of  coimcil.  dated  25th  November,  1905,  which  directed  the 
amount  to  be  placed  on  the  roll.  Subsequently  in  1905 
plaintiff  purchased  the  property  and  received  a  receipted  tax 
bill  for  1904. 

E.  Sydney  Smith.  K.C.,  for  defendants. 

R.  S.  Kobertson,  Stratford,  for  plaintiff. 

VOL.  VII.  O.W.R.  NO.  11 — 29 
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The  judgment  of  the  Court  (Meredith,  C.J.,  Britton, 
J.,  Teetzel,  ,I.),  was  delivered  by 

Meredith,  C.J.: — We  have  come  to  a  conclusion  differ- 
ent from  that  of  the  Judge  from  whose  judgment  the  ap- 
peal is  brought,  as  to  the  important  question  of  municipal 
law  which  arises  in  this  action. 

\\'e  are  unable  to  adopt  the  construction  placed  by  the 
Judge  upon  the  provisions  of  the  Ditches  and  Watercourses 
Act,  which  led  to  his  determining  that  defendants  were  not 
entitled  to  a  charge  upon  the  land  of  plaintiff  for  tjie  amount 
paid  by  them  for  the  cost  of  the  construction  of  a  drain 
which  'Maggie  Gaul,  from  whom  plaintiff  derives  title  to 
the  land,  was  by  the  award  made'  undei-  the  Act  required  to 
construct,  and  which  she  failed  to  make  as  directed  by  the 
award,  and  which  was  afterwards  constructed  under  the  pro- 
visions of  the  Act  by  a  contractor  to  whom  the  work  had 
been  let  by  the  engineer. 

The  whole  Act,  and  particularly  the  section  upon  which 
the  question  arises,  is  very  badly  drawn,  and  it  is  no  wonder 
that  opinions  should  differ  as  to  the  proper  construction  to 
be  given  to  it. 

We  are  influenced  a  good  deal  in  coming  to  the  con- 
clusion which  we  have  reached  by  a  consideration  of  the 
scope  and  purpose  of  the  Act,  and  the  consequences  of  giving 
effect  to  the  argument  of  counsel  for  plaintiff,  which  pre- 
vailed in  the  Court  below. 

The  Act  provides  for  the  making  of  drains,  where  a 
small  number  of  persons  are  interested,  and  the  cost  does 
not  exceed  $1,000. 

It  provides  machinery  for  enabling  a  person  who  desires 
to  have  a  drain  constructed  under  the  Act  to  bring  the  pro- 
visions of  it  into  operation.  All  the  persons  who  are  in- 
terested, and  through  whose  lands  the  drain  is  to  pass,  or 
whose  lands  are  benefited  by  it,  are  required  to  be  notified. 
If  they  fail  to  agree  as  to  the  construction  of  the  drain  and 
the  proportions  in  which  they  are  to  contribute  to  its  con- 
struction, the  engineer  of  the  municipality  is  called  in,  and 
if,  after  hearing  the  parties,  he  determines  that  the  drain 
should  be  made,  his  dutv'  is  to  make  an  award  providing  for 
the  construction  of  it,  and  determining  the  portions  of  it 
which  are  to  be  made  by  the  different  owners,  or  those  of 
them  who  he  determines  ought  to  be  called  upon  to  make 
any  part  of  it  at  their  own  expense. 
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If  a  i)roj)erty  owner  fails  to  construct  the  portion  of  the 
drain  allotted  to  him  within  the  prescribed  time,  it  is  pro- 
vided that  the  engineer  may,  after  certain  preliminary  steps 
have  been  taken,  let  the  work,  and  when  it  is  finally  com- 
pleted the  duty  is  cast  upon  him  of  certifying  to  its  com- 
pletion, the  cost  of  it,  the  amount  which  the  person  who  has 
done  the  work  is  entitled  to  be  paid,  and  as  to  the  person 
liable  to  pay  that  amount.  The  statute  then  caste  upon  the 
municipality — ^^that  was  provided  for  the  first  time  by  the 
Act  of  1894 — the  duty  of  paying  to  the  person  who  has  done 
the  work,  as  certified  by  the  engineer,  the  amount  to  which 
he  is  entitled,  and  a  remedy  over  is  given  to  tlie  municipal- 
ity for  the  recovery  of  the  amount  which  it  has  paid  on 
behalf  of  the  property  owner,  and  the  (}uestion  for  decision 
is,  what  are  the  rights  of  the  municipality  in  respect  of  the 
>um  it  is  called  upon  in  such  circumstances  to  pay. 

Throughout  the  Act  the  persons  coiuemed  are  referred 
to  as  owners — sometimes  as  "  owner  party  to  the  award" — 
and  provision  is  made  that  the  owners  are  to  keep  the  drain 
in  repair  according  to  the  directions  of  the  award,  and  for 
enforcing  that  obligation;  and  in  these  provisions  the  per- 
sons concerned  an*  referred  to  either  as  owner  or  owner  party 
to  the  award. 

it  appears  to  us  that  the  legislature  'uust  have  usetl  the 
term  "  owner^*  as  meaning  the  owner  for  the  time  being. 
It  would  be  an  extraordinary  thing  if,  after  the  proceedings 
had  been  begun  under  the  Act,  and  when  the  arbitration  was 
proceeding,  an  owner,  who  had  been  notified  of  the  proceed- 
ings and  was  a  party  to  them,  could,  by  the  conveyance  of 
his  lands  to  some  other  person,  defeat  entirely  the  purposes 
for  which  the  proceedings  had  been  instituted,  and  make  it 
neeessarv*  to  begin  de  novo.  Still  more  extraordinary  would 
it  be  if  it  were  permissible,  after  the  arbitration  had  been 
held  and  the  award  had  been  made,  that  the  property  owner 
might  prevent  the  payment  which  he  had  by  his  default 
rendered  it  necessary  that  the  municipality  should  make  be- 
coming a  charge  on  his  land,  by  conveying  it  to  somebody 
else,  and  so  leave  the  obligation  to  rest  simply  a*s  a  matter  of 
duty,  for  breach  of  which  an  ordinary  action  would  lie,  and 
the  burden  upon  the  municipality  of  paying  his  debt,  with 
only  that  remedy  for  recovering  the  amount  paid. 

The  provisions  of  the  statute  (R.  S.  0.  1897  ch.  285) 
which  are  the  most  material  ones  to  be  considered,  are  sees. 
29  and  30. 
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Section  ^^9  reads  as  follows:  "  The  engineer  shall,  with- 
in ten  days  after  receipt  of  notice  in  writing  of  the  supplying 
of  material  and  completion  of  the  work  let,  as  in  the  next 
preceding  section  mentioned,  inspect  the  same,  and  shall,  if 
he  find  the  material  furnished  and  the  work  completed, 
certify  the  same  in  writing  (Form  H),  stating  the  name 
of  the  contractor,  the  amount  payable  to  him,  the  fee  and 
charges  which  the  engineer  is  entitled  to  for  his  senices, 
rendered  necessary  by  reason  of  the  non-performance,  and 
by  whom  the  same  are  to  be  paid.'' 

Turning  to  Form  H  in  the  schedule  to  the  Act,  which 
may  be  looked  at  to  interpret  the  provisions  of  the  text  of  it, 
the  form  of  the  cortilicate  is  given.  It  is  addressed  to  the 
clerk,  and  reads  a<  follows : — 

*'  I  hereby  ceri  ify  that has  furnished 

the  material  and  completed  the  work'' — that  is,  the  person 
to  whom  the  work  had  been  let — "  which  under  my  award 
made  in  accordance  with  the  provisions  of  the  Ditches  and 

Watercourses  Act,  and  dated  the day  of A.D. 

189  ,  one ,  owner  of  lot  num- 
ber (describe  his  land,  giving  township  or  otherwise),  was 
adjudged  to  perform,  and  having  failed  in  the  performance 
of  the  same,  it  was  subsequently  let    by  me    to    the    said 

for  the  sum  of  $ ,  and  as 

he  has  now  completed  the  performance  thereof,  he  is  en- 
titled to  be  paid  the  said  amount. 

'^  1  further  certify  that  my  fees  and  charges  for  my  ser- 
vices rendered  necessary*  by  reason  of  such  failure  lo  per- 
form are  (give  items)  $ and  said  amount  payable  to 

the  said  contractor  and  the  said  fees  and  charges  are  charge- 
able on  (describe  property  to  be  charged  therewith),  under 
the  ])r()visions  of  the  Ditches  and  Watercourses  Act.  unless 
forthwith  paid.^^ 

It  win  be  noticed  that  while  the  section  by  which  the 
fonn  is  prescribed  says  that  the  engineer  is  to  certify  by 
whom  the  money  is  to  bo  paid,  the  form  contains  no  provision 
of  that  character,  but  simply  a  provision  for  certifying  that 
the  amount  payable  to  the  contractor  is  chargeable  on  the 
property,  which  must  of  course  mean  the  property  upon  or 
in  respect  of  which  the  drain  was  by  the  award  required  to 
be  constructed. 

Then  section  30  provides  as  follows :  "  The  council  shall, 
at  their  next  meetinir  after  the  filinsr  of  the  certificate  or  cer- 
tificates as  in  the  next  precodin.£r  section  montionod.  pay  the 
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sums  therein  set  forth  to  the  persons  therein  named,  and 
unless  tlie  owners  within  the  munieipalitj-  upon  notice  pay 
the  sums  for  which  they  are  thereby  made  liable,  the  council 
shall  have  power  to  cause  tlie  amount  each  owner  is  liable 
for,  together  with  seven  per  cent,  added  thereto,  to  be  placed 
upon  the  collector's  roll,  and  the  same  shall  thereupon  be- 
come a  charge  against  his  lands,  and  shall  be  collected  in 
the  same  manner  as  municipal  taxes.'' 

If  the  word  *' owner''  is  to  be.  interpreted  as  we  think  it 
must  be — as  meaning  the  owner  for  tlie  time  being  of  the 
lot  upon  wliich  the  drain  has  been  constructed — there  is  less 
difficulty  in  coming  to  the  conclusion  that  the  contention  of 
defendants  is  right. 

In  tliat  part  of  the  section  which  reads,  "  The  council 
shall  have  power  to  cause  the  amount  eacli  owner  is  liable 
for,  together  with  seven  per  cent,  added  thereto,  to  be  placed 
upon  the  collector's  roll,  and  the  same  shall  thereupon  be- 
come a  charge  against  his  lands,'^  the  words  "his  lands" 
create  some  difficulty,  but  they  cannot  mean  his  lands  gener- 
ally and  wherever  they  may  be;  that  would  be  an  extraor- 
dinary provision,  and  it  is  impossible  to  adopt  that  view. 
They  mean,  we  think — as  where  a  similar  expression  is  used 
with  regard  to  other  sums  charged — the  land  of  the  person 
in  default,  which  is  included  in  the  drainage  scheme.  Read- 
ing the  words  "  become  a  charge  against  his  lands"  as  mean- 
ing "  to  i)ecome  a  charge  against  the  lands  of  the  owner," 
and  owner  as  meaning  "  owner  for  the  time  being,"  the  ques- 
tion is  solved,  because,  so  reading  the  section,  the  charge  is 
U[)on  the  lands,  and  it  matters  not  that  plaintiff  is  not  the 
owner  who  made  default. 

The  view  we  have  taken  as  to  the  proper  construction  to 
be  given  to  the  word  "  owner"  is  supported  by  what  was  said 
by  the  present  Chief  Justice  of  Ontario  In  Dalton  v.  Town- 
ship of  Ashfield,  26  A.  R.  2G3.  That  case  was  the  converse 
of  this,  and,  dealing  with  the  question  of  the  right  of  a  suc- 
cessor in  title  to  an  owner,  this  language  is  used  by  the 
Chief  Justice:  "The  plaintiff's  predecessor  in  title  was  a 
party  to  the  award,  and  the  plaintiff  as  his  assign  stands  in 
his  place,  and  is,  I  think,  to  be  considered  an  owner,  party 
to  the  award,  under  the  Act.*' 

The  result  is  that,  in  our  opinion,  defendants  were  right 
in  taking  the  position  that  the  $Jo?.2T  in  question  was  a 
charge  upon  the  land  of  plaintiff,  and  the  action  therefore 
fails. 
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]n  view  of  all  the  circumstances,  having  regard  to  the 
diflicult}'  of  construction,  bearing  in  mind  that  in  cases  of 
this  kind  different  minds  may  fairly  reach  different  conclu- 
sions, and  that  there  is  no  certainty  that  the  view  which  we 
have  adopted,  and  according  to  which  the  rights  of  the  par- 
ties are  determined,  accords  with  the  intention  of  the  legis- 
lature, as  expressed  in  the  ambiguous  words  in  which  it  has 
chosen  to  declare  its  will,  we  are  of  opinion  that  neither 
party  should  have  costs,  either  of  the  action  or  of  the  appeal, 
and  the  result  is  that  the  appeal  is  allowed  without  cost^i, 
and  the  judgment  is  reversed,  and  in  lieu  of  it  a  judgment 
is  to  be  entered  dismissing  the  action  without  costs. 


Teetzel,  J.  March  19th,  1906. 

TRIAL. 

HAMILTON   v.   MUTUAL   KKSEKVE   LIFE   INS.   CO. 

Life  Insurance — BeiuvoJen i   Society — Asse^^smenh — X on-pay- 
ment  —  Suspension  —  Forfeiture  —  Negotiaiion^  —  Reiu- 
statement — Release — Estoppel. 

Action  by  the  personal  representatives  of  Kobert  D. 
Hamilton,  deceased,  to  recover  $2,000,  amount  of  an  insur- 
ance certificate  issued  by  the  Provincial  Provident  Institu- 
tion, dated  20th  March.  1888,  on  the  life  of  det'cased,  and 
taken  over  by  defendants  under  an  agreement  with  the 
Institution. 

J.  P.  Mabee,  K.C.,  for  plaintiffs. 

W.  AL  Douglas,  K.C.,  and  Shirley  Denison,  for  defend- 
ants. 

Teetzel,  J. : — ^Besides  the  representations,  etc.,  in  the 
application  and  the  paid  entrance  fee,  the  consideration  for 
the  certificate  is  expressed  to  be  "  the  further  agreement  to 
pay  the  sum  of  $1.50  dues  semi-annually  for  expenses,  to- 
gether with  the  assessments  for  death  losses,  life  benefits, 
and  annuities  claims,  according  to  the  tables  printed  hereon." 

The  certificate  provides  for  the  payment  of  $2,000  in  3 
different  ways:  (1)  upon  the  death  of  tht3  insured  while  the 
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certificate  is  in  force;  (2)  $1,000  in  the  event  of  permanent 
disability,  such  payment  being  in  cancellation  of  one-half 
of  the  total  benefit,  balance  being  payable  at  death;  (3)  $200 
per  annum  in  the  event  of  insured  attaining  tlie  age  of  77, 
or  only  $100  per  annum  in  the  event  of  his  having  previously 
received  the  $1,000  for  permanent  disability,  each  annual 
payment  cancelling  one-tenth  of  the  certificate. 

The  Provincial  Provident  Institution  were  incorporated 
under  E.  S.  0.  18T7  ch.  67,  "  An  Act  respecting  Benevolent, 
Provident,  and  other  Societies/' 

In  addition  to  what  were  called  mortuary  or  premium 
assessments  or  calls,  defendants  liad  for  some  time  prior  to 
15th  April,  1901,  been  making  special  arisa<ssments  or  calls, 
called  annuity  assessments  or  calls,  on  the  certificate-holders. 
These  latter  assessments  do  not  appear  to  be  according  to 
the  tables  printed  on  the  certificate,  and  the  evidence  does 
not  shew  when  tliey  were  first  resorted  to  or  by  what  author- 
ity they  were  made. 

The  deceased  received  notice  of  one  of  these  annuity 
calls,  for  $2.24,  payable  within  30  days  after  15th  April, 
1901,  and  described  as  "annuity  call  No.  10,''  and  at  the 
same  time  he  was  notified  of  an  "Annuity  Reserve  De- 
ficiency Assessment,"  calling  upon  him  to  pay,  within  30 
days  from  15th  April,  1901,  $147.18.  That  notice  also  in- 
fonned  him  that,  if  he  so  desired,  the  amount  would  be  lent 
to  him  by  defendants  upon  the  security  of  and  as  a  lien  upon 
his  certificate,  also  that  the  said  assessment  was  being  levied 
upon  all  members  of  the  Provincial  Provident  Institution 
holding  certificates  providing  for  the  payment  of  annuity 
benefits,  and  explaining  the  cause  thereof.     .     .     . 

In  the  notice  of  the  annuity  reserve  deficiency  assess- 
ment it  is  stated  that  '*  if  the  above  call  is  not  paid  on  or 
before  15th  May,  1901,  unless  your  certificate  lias  become 
forfeited  and  void,  and  your  membership  has  expired  by 
reason  of  the  non-payment  of  any  previous  sum  due  under 
'said  contract,  the  amount  of  this  call  will  be  treated  as  a 
lien  bearing  interest  at  5  per  cent,  per  annum  against  the 
insurance  upon  your  certificate,  and  any  dividends  or  sur- 
plus accruing  thereon,  which  lien  may  at  any  time,  upon 
your  election,  be  paid  in  cash  and  cancelled,"  etc. 

A  letter  to  decea.<0(l  from  defendanis'  secretary,  dated 
10th  June,  1901,  directs  attention  to  the  fact  that  annuity 
call  No.  10.  $2.2-1,  is  past  duo  and  unpaid,  and   that  "the 
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policy,  therefore,  appears  in  our  books  as  lapsed."  The  let- 
ter also  says :  '*  If  your  purpose  in  withholding  thia  pay- 
ment was  to  surrender  the  annuity  provision  and  to  relieve 
yourself  from  the  requirement  to  pay  annuity  assessments, 
please  execute  the  enclosed  form  of  application  to  that  eflEect, 
and  it  will  be  submitted  to  the  executive  committee  ol  the 
association,  which  has  power  to  reinstate  a  delinquent  mem- 
ber for  good  cause  shewn." 

The  blank  application  enclosed  was  not  signed,  but 
further  letters  for  information  were  written  by  deceased,  and 
.  .  .  a  form  furnished  which  deceased  filled  up  and 
signed  on  25th  July,  in  which  application  is  made  "  for  re- 
instatement of  my  membership  and  of  said  certificate  except 
as  regards  the  annuity  calls,  and  the  liability  for  payment 
of  future  annuity  assessments,  which  are  hereby  cancelled.'^ 
The  application  was  forwarded  to  and  accepted  by  defend- 
ants. 

I  find  upon  the  evidence  that  there  was  no  ^^  mortuary 
or  premium  assessment  or  call"  in  arrear  at  any  time 
prior  to  the  death  of  deceased.  One  of  these.  No.  116,  for 
$20.02,  fell  due  on  15th  May,  1901,  and  was  paid  within 
the  30  days,  and  at  the  same  time  the  deceased  also  paid 
the  $2.24,  but,  owing  to  the  latter  sum  not  having  been  paid 
within  30  days  of  its  due  date,  the  company  did  not  issue 
receipts  for  either  of  said  sums  until  after  reinstatement 
(3rd  August,  1901),  but  placed  both  sums  in  suspense  ac- 
count, and  the  receipt^f  were  sent  after  the  reinstatement. 

Jn  the  spring  of  1902  the  insured  became  permanently 
disabled,  and  applied  to  defendants  for  the  payment  of 
'$1,000  under  the  terms  of  his  certificate.  The  necessary 
]) roofs  having  been  supplied,  an  agent  of  defendants  called 
upon  tlie  insured,  on  (ith  May,  1902,  and  obtained  from  him 
n  release  of  all  claims  under  the  certificate  and  a  delivery 
up  of  the  same,  in  consideration  of  $500,  for  which  the 
agent  gave  the  insured  a  draft  on  defendants.  On  8th  May, 
through  his  solicitors,  the  insured  repudiated  the  settlement 
and  release,  and  demanded  a  return  of  his  certificate,  alleg- 
ing that  lie  had  been  deceived  by  the  agent.  Defendants  re- 
fused to  comply,  retained  the  certificate,  and  insisted  that 
the  settlement  was  conclusive. 

The  insured  died  on  the  19th  July,  1902. 
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Defendants  having,  inter  alia,  set  up  the  release  as  a 
bar  to  the  action,  an  order  was  made  for  the  trial  of  that 
J88ue  before  the  trial  of  the  other  issues  raised  by  the  de- 
-fence,  and  that  issue  'was  tried  before  Street,  J.,  without 
a  jury,  and  judgment  was  given  in  favour  of  plaintiff  (2 
O.  W.  K.  806),  which  was  affirmed  by  the  Court  of  Appeal 
(3  O.    W.  R.  851). 

'J'^lxe  other  defences  relied  on  are:     (1)   that  the  policy 
iapsesd  and  all  rights  thereunder  were  forfeited  by  non-pay- 
merit;     of  the  annuity  call  No.  10,  for  $2.24,  within  30  days 
of    iSth  April,  1901;   (2)   that  certain  material  statements 
and     -warranties   contained   in   the  application  for  reinstate- 
ment     by  the  deceased  were  untrue,  and  therefore  he  never 
bec^ii3.e  reinstated,  and  his  certificate  was  not  revived,  and 
renasiiTied  lapsed,  forfeited,    and  void;     (3)   that    deceased 
fail^ci   to  pay  the  $1.50  due  on  15th  May,  1902,  being  the 
sei»xi — annual  sum  payable  for  expenses,  whereby  all  benefits 
uiJ^i^xr  the  certificate  became  suspended. 

^^^  conditions  in  the  policy,  failure  to  pay  the  assessments 

V^"^^i-xi  30  days  from  date  of  notice  suspends  a  member  from 

iT    V^^tnefits,  and  the  beneficiary  named  will  not  be  entitled 

"^  ^xiy  benefit  in  case  of  the  decease  of  the  member,  and  de- 

\^\3Llt  in  payment  of  the  semi-annual  dues  on  15th  May  and 

November  also  suspends  the  member  and  all  benefits  under 

the  certificate. 

I  am  of  opinion  that,  in  the  circumstances  of  this  case, 
the  non-payment  of  the  $2.24  within  the  30  days  did  not 
operate  to  suspend  or  forfeit  tlie  mortuary  benefits  secured 
bj  the  certificate.     All  assessments  to  provide  the  fund  out 
of  which  such  benefits  would  be  payable  were    duly    paid. 
That    defendants  chose  to  treat  the  annuity    or    endowment 
provision  of  the  certificate  as  severable  from    the    general 
'Jiortxia-r}-  provision,  is  quite  plain  from  their  letters  and  cir- 
culars,  and  from  the  fact  that  they  undertook  to  levy  special 
aud    soparate  assessments  to  provide  a  separate  fund  to  sat- 
isfy   that  provision. 

Tt    is  also  plain  that  defendants  were  desirous  of  making 

it   clear  to  the  insured  that  he  might  abandon  this  special 

provision  and  retain  the  other  benefits  under  the  certificate, 

aiid    1    think  the  fair  inference  is,  that  in  making  the  large 

t-all   and  in  the  care  taken  to  repeatedly  point  out  the  right 

\-0  «l>andon  the  annuity  privileges,  defendants  were  anxious 

V\\at  a  release  of  the  privileges  should  be  given. 
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TL»f  ::.-*:*.-:   ^^r  "ivr;»   -^->  ri^Li  ".  *ij^  :T„^^rr^:-  "wi*: 
febo".«:   r.«    !;'»•-   7    Ttvlr^   :.  .•->-  *>:     :  :-*     <_:  i .  f     %    *€• 

i«£r::ed   V'v  T::v  i'*-.  pr>;.#^#a&i£  f r. -:.  Orf-rc.h."!*,    ce  :•:    lend 

fii*.  wo  J  ]  rea-^^Ufi  :>.  V  ...id]  :.  ■ .  :  >l-'tT'*^  no.:  z«.  :  nV.i^ire 
of  uja;  pi,'r::-n  of  'h^  r^ec^!!:-  izi  resprs.:  •     "¥^i_.-   r-e  z^ 

and  that  a:  zn^js^,  r^e  zn'.^LX  f^rrV:  I'jr  l:i-t  -7  >i»^L--  n'v 
:f  he  iii.:*:-i  to  e'et  before  th^  c^r  i::»:  i_"-f*.  :  :  : --=•  y^J- 
ij.iriA  of  annuity  call  Xo.  1*A  H-  -  uf  r=:e:  -  >:«:*i»iit^ 
that  :->  i^.orTiar}-  ber^e:!:-  !!^»  ►:  •  l:.l_'^:  z.  T:»?n»i2Et'y 
of  the  am:.!:*"  'fjener>-.  wh]  :.  -ir:-.  c*-  : --r  fr<  *:>  KLrr-ESt 
aban-i*  .nln^. 

1  think  the  effect  of  'Jtie  c:r(r::i^^4:i:«s  lzji   i^f^L-imis' 

pns<#-a:  was  to  estop  the-n  frc-o:  rx*  ::nz  a  f:r'r  '-r^  of  i:^ 
inorrcarr  r.^r.t*.  :n  the  ab=en  -e  •:"  azij  :n7::ii£*  n  -j  irf^nd- 
ai:tr  that.  noVA:'h^:ari^:riff  the  r^ni^zir-j  f  '-^c  t  i'l >ii5 
ojj'-rj'-d  *y  th-.ii.  a  forf^^mre  ^f  a  .  h  -  rir.t-  '^  -i  fi-llow 
if  he  dA  Lot  within  30  dav*  r^j  t-e  ^2.1  t.  l  :^jzz.*^r  which 
he  wou.d  EOT  require  to  n:a>r  a:  a'.!  f  he  rh  uli  »i  <:t  «ie 
of  defer. '^ an :^'  proposals. 

It  a::'^'<i^^  that  a  porrlin  ^f  c^h  Xo.  10  is  n-ti*  :ip  of 
*1.VV  for  ir.t^re^t  on  the.  *l-t?.l'*.  ar.i  it  tia}  '^le  :ha:  =-«rTher 
of  th--*'  f-a'-r  ir  within  the  t-r-:.-  of  the  rcrtif  :i'-.  -  yiL.^T' 
»i-<-  a.i:hor.z«-rl  ^.y  t?.**  iL-ur»-h  in  which  <:*»:  irfriiiAn*? 
W'  '  !  I  I.  .r  '•-'  en'i'ied  to  in-.-^  -iT-»r.  f'>rfe^t^.^  f::*  n -n-i^T- 
n.vDt. 

A  forf*-.:  i:«.-  i-.t  l>eiii^  favonraolT  iiegaried  bj  «»tLrts  of 
j::-:i.^.  htrkx  :•:  -.f  i«  rei;::ired  from  hin:  who  asserts  :i- 

A-  pi.ir;»'  '  ou*  Vf'»re,  Deith-r  ar.r.uiiv  call  X-:.  10.  uc^r 

tr.e  as^es-r':«  !;t  f..r  th*-  Si 47.1  S.  aT«>-ar5  to  be  a^r'-riinsr  to 
the  tablf-  ii/.r-^-i  w^n  iL*f  eer.h  rat*^.  and  n-  -i.re^^^l  er:- 
denc-e  wa-  !''•"  in  at  the  tria:  «='  ewirj  y  what  £-th«"*riTy 
'i.*-^'   a>>»'--:.'-- 11*^ -i   w»-re   iLa«%'- 

IV'ine  of  •  t-  ni^.n  that  tl  ♦  -*-  \v;i-  r.-.  f -•'feiT"T»=,  it  follows 
th.it  r.«'i  r*^pr»— e'.tarion-  or  warra*:*'*—  'i:i^«^  *-v  •'•  e   .nftrred 
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^^  connection  with  his  application  for  j)retende(l  reinstate- 
ment would  affect  the  validity  of  his  certificate,  for,  if  there 
^^s  no  suspension,  there  was  no  reinstatement. 

Jt   was  argued  for  defendants,  however,    that    deceased 
^o^nized  his  suspension  in  his  application  for*  reinstate- 
,,  ^-^t,   and  plaintiffs  were,  therefore,  estopped  from  asserting 
^^     "there  was  no  suspension  or  forfeiture. 

^  -<^s  I  find  that  there  was  no  forfeiture,  I  think  plaintiffs 
./^  ^■^ot  estopped  from  so  asserting,  notwithstanding  that  in 
^^■*5:Uice  of  liis  rights  tlie  deceased  yielded  to  defendants' 


tion  that  his  certificate  had  lapsed,  and  adopted  their 
''S^^estion  to  sign  an  application  for  reinstatement,  in  which 
it  is  recited  that  his  membership  and  the  certificate  had  ex- 
pired. 

Then,  as  to  whether  there  was  a  forfeiture  for  the  non- 

paynienl  of  the  $1.50  on  15th  May,  1902,  I  am  of  opinion 

that  there  was  not.     At  that  time  defendants  had  possession 

of  the  certificate,  and  were  insisting  that  all  rights  there- 

under  had  been  cancelled  by  the  release  obtained  by  their 

^gent,  and  they  are  now,  I  think,  estopped  from  saying,  for 

the   purposes  of  this  defence,  that  it  was,  nevertheless,  in 

existence,  but  forfeitable  for  non-payment  of  the  half-yearly 

expense  fee. 

It  -would  be  imposing  a  great  injustice  on  plaintiffs  to 
aJJow  defendants  to  avail  themselves  of  the  default  to  which 
the  wrongful  act  of  their  agent,  adopted  by  them,  contributed, 
for    it     must  be  ai«suined  tha£  if  the  insured  had  not  been 

indviciMj  to  surrender  his  certificate,  the    half-yearly    dues 

would    have  been  paid  as  theretofore. 

See  Meyer  v.  Knickerbocker  Ins.  Co.,  73  X.  Y  516; 
Whitc-liead  v.  New  York  Life  Ins.  Co.,  102  X.  Y.  143; 
^tntilns.  Co.  V.  Curley,  47  S.  W.  Hepr.  rM\:  Ins.  Vo.  v. 
Eglo^^ton,  1)6  r.  S.  572;  Mutual  Keserve  Life  Ins.  Co.  v. 
Taylor,  99  Va.  208;  Covenant  Mutual  Ins.  Co.  v.  Kentner, 
188  III.  453 :  Bacon  on  Beiiefit  Societies,  3rd  ed.,  sees.  352- 
377. 

"Xwdgment  will  therefore  be   in   favour  of   plaintiffs   for 
^^00  and  interest,  less  the  $500  paid  into  Court,  which  will 
l)C  paid  out  to  them,  and  costs  of  action,  including  costs  of 
jsjjuc  tried  by  Stre<^t,  J. 
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Falconbridge,  C.J.  March  19th,  lliOii. 

TRIAL. 

NATIONAL  MALLEABLE  CASTINGS  CO.  v.  SMITHES 
FALLS  MALLEABLE  CASTINGS  CO. 

Trading  Company — Contra^ — Consideration — Partly  Ext- 
cuted  Contract — Absence  of  Seal — Authority  of  FresidetU 
— Absence  of  By-law  or  Resolution — Ratification — Extra- 
provincial  Corporation — Absence  of  License  to  do  Business 
in  Ontario — Fhadiny — Allowance  of  Time  to  Procure 
License. 

Action  by  an  incorporated  trading  company,  liaving 
their  head  office  in  the  city  of  Cleveland,  in  the  State  of 
Ohio,  against  another  incorporated  company  having  their 
head  ollicc  in.  Ontario,  to  recover  $60,000  damages  for  breach 
of  a  contract  whereby  defendants,  as  alleged,  agreed  to  fur- 
nish to  plaintiffs  a  large  and  continuous  supply  of  malleable 
iron  couplers  for  a  period  of  3  years,  at  prices  named. 

The  defendants  denied  the  contract;  alleged  that  if  what 
might  be  construed  as  a  contract  was  entered  into,  such  con- 
tract was  not  made  by  defendants,  but  by  one  Frost,  the 
president  of  the  company,  who  was  not  authorized  either  by 
resolution  or  by-law  to  bind  the  defendants  by  any  such  con- 
tract; that  plaintiffs  never  accepted  the  alleged  offer  of  de- 
fendants in  such  manner  as  to  make  the  same  a  binding  con- 
tract upon  plaintiffs;  that  th^e  was  no  consideration  for 
the  alleged  contract;  that  the  alleged  contract,  if  otherwise 
valid,  was  void  for  want  of  mutuality  of  obligation;  and  de- 
fendants claimed  the  benefit  of  the  Statute  of  Frauds  and 
R.  S.  0.  1897  ch.  146,  sec.  9. 

J.  H.  Moss  and  C.  A.  Moss,  for  plaintiffs. 

W.  Cassels,  K.C.,  and  \V.  D.  McPhenson,  for  defendants. 

Falconbridge,  C.J.: — The  objections  raised  by  defend- 
ants are  entirely  technical,  but,  as  has  been  remarked  in 
several  cases,  thouo:h  technical,  if  they  are  in  accordance 
with  the  law,  the  Court  is  bound  to  give  effect  to  them. 

In  this  case,  however,  I  think  that  I  am  not  bound  to 
give  effect  to  any  of  them.  Defendants  are  a  trading  cor- 
poration, and  the  contract  is  one  specially  relating  to  the 
objects  and  purposes  of  the  company.     In  being  pressed  in 
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argument  as  to  the  absence  of  the  seal  and  of  the  word 
"limited/'  1  am  "invited  to  re-introduce  a  relic  of  barbar- 
ous antiquity :"  per  Cockburn,  C. J.,  in  South  of  Ireland  Col- 
liery Co.  V.  Waddell,  L.  E.  4.  C.  P.  at  p.  618.     .     .     • 

[Reference  to  Thompson  v.  Brantford  Electric  Co.,  25 
A.  R.  at  p.  346.] 

The  contract  is  not  executory,  but  partly  executed. 
Plaintiffs  have  supplied  patterns  and  core  boxes,  and  the 
consideration  need  not  be  commensurate  with  the  obliga- 
tions: Westlake  v.  Adams,  5  C.  B.  X.  S.  348,  265. 

While  there  is  no  authority  by  resolution  or  by-law,  there 
is  authority  derived  from  the  practice  of  defendants'  busi- 
ness, and  subsequent  correspondence  recognizing  this  as  a 
subsisting  contract.  See  also  Albert  Cheese  Co.  v.  Leeraing, 
31  C.  P.  272. 

It  is  further  objected  that  j)hiintitfs  are  an  extra  pro- 
vincial corporation  carrying  on  business  without  a  license, 
contrary  to  the  provisions  of  <)3  Vict.  ch.  24  (0.)  I  do 
not  think  that  they  are  carrying  on  business  within  the 
meaning  of  the  proviso  to  sec.  6  of  the  Act,  but  if  they  were, 
I  should  think  this  objection  ought  to  have  been  pleaded. 
The  proviso  to  sec.  14  contemplates  the  further  maintenance 
of  an  action  brought  before  the  granting  or  restoration  of 
the  license,  and  so,  if  defendants  were  allowed  to  amend  by 
pleading  this  objection,  the  judgment,  if  in  other  respects 
in  plaintiffs'  favour,  ought  to  l)e  retained  until  .plaintiffs 
should  have  an  opportunity  of  applying  for  their  license, 
and  I  therefore  overrule  this  objection. 

There  will  be  judgment  for  plaintiffs,  with  co.sts,  on  the 
issues  joined  on  the  record ;  with  a  reference  as  to  damages 
to  the  Master  in  Ordinary. 


March  19th,  190(;. 
divisional  court. 
nOVENDEN  V.  0.  C.  HAAVKES    LIMITED. 

Principal  and  Agent — Agenfs  Commission  on  Sale  of  Goods — 
Time  for  Payment — Bate  of  Commission — Contraci — Cor- 
respondence— Payment  for  Samples  Sent  to  Ageni, 

Appeal   by  defendants  from  judgment  of  Britton,  J.. 
ante  132. 

W.  E.  Middleton  and  H.  H.  Ilunter,  for  defendants. 
J.  E.  Jones,  for  plaintiff. 
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The  Court  (jVLuluck,  C.J.,  Maclaren,  J.A.,  Clute, 
J.),  dij?niissed  the  appeal  with  costs. 


March  19th,  190t). 

TRIAL. 

EOBINSON  V.  McGlLLlVRAY. 

Bankruptcy  and  Insolvency — PrefereiUial  Transfer  of  Cheque 
— Deposit  with  Private  Banker — Application  by  Banker 
upon  Overdue  Note — Set-off — Absence  of  P re-arrangement. 

Appeal  by  plaintilTs  from  judgment  of  Fa lcox bridge, 
C.J.,  dismissing  with  costs  an  action  brought  to  set  aside  an 
alleged  preferential  transfer  bv  defendant  McGillivray  to 
defendants  Scott  &  Son. 

Defendant  McGillivray  was  a  merchant  carrying  on  i 
small  general  store  in  the  town  of  Listowel;  he  kept  his  ac- 
count with  defendants  Scott  &  Son,  private  bankers  at  Listo- 
wel, wliose  otiice  was  next  door  to  him.  McGillivray  had 
borrowed  $1,000  from  Scott  &  Son  in  1891,  upon  his  note, 
which  had  been  renewed  several  times  until  March  or  April, 
1904,  when  it  matured,  and  was  not  renewed  but  remained 
overdue  iji  the  hands  of  Scott  &  Son,  neither  principal  nor 
intercut  being  paid.  Besides  this,  he  owed  plaintiflfs,  Robin- 
son, Little,  (k  Co.,  wholesale  merchants  in  I^ondon,  for  goods 
supplied  him,  $1,000.  j)art  of  which  ha4  been  overdue  for 
mon*  than  a  year,  and  the  rest  not  so  long;  he  also  owed 
John  Macdonald  &  Co.  $85.94,  and  George  Watt  &  Son  $82. 
He  had  no  book  debts  due  liiui ;  he  owned  the  stock  in  his  store, 
which  was  an  old  stock  composed  principally  of  remnants  of 
l)ankrii])t  stocks  he  had  bought.  He  had  no  other  property  but 
an  equity  of  redemption  in  his  store,  subject  to  a  mortgage 
for  $2,050,  and  in  his  hou<e  subject  to  a  mortgage  for  $1,000. 
The  store  was  sold  under  the  mortgage  to  Mr.  Scott,  one  of 
the  defendants,  shortly  after  the  impeached  transaction,  for 
the  mortgage  money,  and  the  house  has  proved  to  be  unsale- 
able. 

On  5th  September,  1904,  plaintiffs,  with  the  knowledge 
of  Scott  &  Son,  sold  out  his  stock  in  trade  to  one  Grant  at 
50  cents  in  the  dollar:  and  received  in  payment  Grant's 
cheque  on  Scott  k  Son's  bank  for  $1,172.27,  payable  to  his 


ROBIN iSOA  V.  McGILLlVRAY.  439 

own  order,  which  he  at  once  took  to  Scott's  bank  and  de- 
posited it  there  to  his  own  credit.  Scott  knew  that  the  sale 
was  about  to  be  made,,  and  had  lent  Grant  the  money  to  make 
the  purchase,  and  he  knew  that  the  money  was  to  be  de- 
posited in  his  bank  by  McGi'ilivray.  In  anticipation  of  this, 
he  had,  on  3rd  September,  charged  up  the  $1,000  note  of 
'McGillivray,  with  $40  interest,  to  the  latter's  account,  there 
being  at  the  time  only  a  small  balance  of  $58.42  cash  at 
credit  of  the  account.  The  amount  of  Grant's  cheque,  when 
deposited,  was  applied  by  Scott  in  payment  of  the  $1,000 
note  and  interest,  leaving  a  balance  of  $190.69  at  credit  of 
the  account,  $100  of  which  was  paid  by  McGillivray  to 
plaintiffs,  and  $85.94  to  John  Macdonald  &  Co.  The  de- 
posit of  the  cheque  of  Grant  with  Scott  &  Son  was  attacked 
in  this  action  as  a  preference. 

The  present  action  was  brought  on  24th  October,  1904, 
within  60  days  after  the  alleged  preference,  and  was  brought 
on  behalf  of  plaintiffs  and  all  other  creditors  of  McGillivray. 

Falconbridge,  C.J.,  after  reserving  judgment,  dismissed 
the  action  with  costs,  upon  the  ground  that  McGillivray, 
when  he  deposited  Grant's  cheque,  believed  that  he  was 
able  to  pay  100  cents  in  the  dollar  to  his  creditors,  and  did 
not  know  that  the  overdue  note  had  been  charged  up  against 
him. 

The  appeal  was  heard  bv  Boyd,  C,  Street,  J.,  Britton, 
J- 

G.  C.  Gibbons,  K.C.,  and  F.  R.  Blewett,  Listowel,  for 
plaintiffs. 

T.  G.  :^^eredith,  K.C.,  for  defendants  Scott  &  Son 

Boyd,  G.  : — Tlie  account  given  by  the  debtor  McGilli- 
vray of  the  transaction  is,  that,  without  any  arrangement 
with  defendants  Scott  &  Son,  he  sold  out  his  stock  in  trade 
to  one  Grant  in  the  ordinary  course  of  business,  at  50  cents 
in  the  dollar.  He  received  Grant's  cheque  for  the  amount, 
which  he  forthwith  deposited  to  his  own  credit  in  the  private 
bank  of  defendants  Scott  &  Son.  He  had  a  bank  account 
with  Scott  &  Son,  and  had  been  dealing  with  them  for  years, 
and  getting  advances  also,  wliich  had  been  standing  for  some 
time,  on  a  note  for  $1,000.  In  this  way  the  proceeds  of  the 
sale  came  into  the  possession  of  defendants  Scott  &  Son. 
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that  defendant's  business  assets  to  defendant  F.  M.  Griffin 
in  the  year  1886,  and  certain  conveyances  of  land  made  to 
defendants  F.  M.  and  Ann  Griffin. 

W.  H.  Blake,  K.C.,  and  J.  S.  Eobertson,  St.  Thomas, 
for  plaintiff. 

J.  Farley,  K.C.,  and  J.  Bicknell,  K.C.,  for  defendants. 

Teetzel,  J. : — ^The  debtor  did  not  assign  for  the  benefit 
of  creditors,  and  the  action  is  not  a  class  action,  but  on  be- 
half of  plaintiff  only;  and,  as  respects  the  personal  estate 
transferred,  it  was  conceded  by  plaintiff  that  none  of  it  was 
in  existence  when  the  action  was  commenced.  Bobertson  v. 
Holland,  16  0.  E.  532,  539-540,  is  authority  against  plain- 
tiff being  entitled  to  follow  the  proceeds.  See  also  Stuart  v. 
Tremain,  3  0.  B.  190. 

The  title  to  the  lands  in  question  had,  for  some  time 
prior  to  the  transfer  of  the  business  to  F.  M.  Griffin,  stood 
in  the  names  of  third  parties.  The  properties  were  also  all 
under  mortgage,  and  the  equity  of  redemption  was  of  doubt- 
ful value  at  that  time.  When  the  properties  were  conveyed 
to  his  co-defendants,  the  interest,  if  any,  of  Joseph  Griffin 
would  not  have  been  exigible  under  an  execution  against 
lands. 

A  further  difficulty,  I  think,  in  plaintiff's  way  is  the  fact 
that  at  the  commencement  of  the  action  plaintiff's  writs  of 
execution  upon  his  judgment  had,  by  lapse  of  time,  ceased 
to  crearte  any  lien  upon  any  property  of  the  debtor.  The 
writ  of  execution  was  issued  1st  March,  1889,  and  this  action 
was  commenced  27th  May,  1903.  Upon  the  authority  of 
In  re  Woodall,  8  0.  L.  R.  288,  4  0.  W.  R.  131,  I  take  it  that 
plaintiff's  only  right  under  the  judgment  is  to  bring  an 
action  upon  his  debt,  and,  if  this  is  so,  his  status  in  at- 
tacking an  alleged  fraudulent  conveyaaice  of  land  is  not 
higher  than  that  of  a  simple  contract  creditor. 

Jt  cannot  be  said  that  the  effect  of  the  conveyance  pre- 
vents his  reaching  the  lands  exigible  under  his  judgment, 
since  this  right,  if  it  ever  existed,  expired  long  before  action. 

1  think,  however,  upon  the  facts  the  plaintiff's  case  en- 
tirely fails.  The  action  is  brought  17  yeatrs  after  the  chief 
transaction  complained  of  (the  transfer  of  the  business) 
took  place,  and,  while  it  does  not  appear  that  any  witnesses 
who  could  have  thrown  light  on  the  transactions  have  died 
in  the  meantime,  or  that  original  books  and  papers  connected 
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with  the  matter  have  been  lost,  or  destroyed  as  useless,  I  think 
that  plaintiff  having,  during  all  these  years  lain  asleep  on 
his  supposed  rights,  every  intendment  at  this  distance  of 
time  should  be  made  in  favour  of  what  has  been  done  as  be- 
ing lawfully  and  properly  done.  See  Bain^s  Appeal,  [1905] 
A.  C.  329.  I  am  furthermore  satisfied  upon  the  evidence 
that,  so  far  as  defendants  F.  M.  GriflBn  and  Ann  Griffin  are 
concerned,  there  never  was  any  intention  to  defraud  plaintiff, 
and  that  the  transfers  were  accepted  by  them  bona  fide  and 
for  value,  and  the  consideration  paid  in  each  case  was,  I 
think,  adequate.  Nor  can  I  say  that  the  evidence  satisfies 
me  that  Joseph  Griffin  in  connection  with  the  transfers  in- 
tended to  defraud  plaintiff.  The  only  adverse  comment  I 
feel  justified  in  making  in  regard  to  him  is  that,  in  view  of 
the  admittedly  large  income  he  has  been  enjoying  for  many 
years,  I  think  he  could,  and  as  an  honest  man  should,  have 
made  provision  for  paying  plaintiff^s  judgment  against  him. 

The  action  will  be  dismissed  with  costs,  but  I  direct  that 
one-third  of  such  costs,  being  the  portion  I  appropriate  to 
defendant  Joseph  Griffin,  should  be  credited  on  plaintiff^s 
judgment. 


March  20th,  1906. 

divisional  court. 

CANADA  PERMANENT  MORTGAGE  CORPORATION 
V.  BRIGGS. 

Bill  of  Exchange — Discount  by  Mortgage  Company — Ultra 
Vires — Breach  of  Trust  —  Dishonour  of  Bill  —  Action 
against  Persons  N4gotiating  —  Duty  to  Return  Trust 
Funds. 

Appeal  by  defendants  Alfred  and  Bertha  E.  Hail  from 
judgment  of  Meredith,  J.,  in  favour  of  plaintiffs  in  ac- 
tion to  recover  $730  from  the  appellants,  alleged  to  be  owing 
in  the  circumstances  set  fortli  below. 

W.  !M.  Douglas,  K.C.;  and  J.  M.  Ferguson,  for  appellants. 

M.  R.   Gooderham.  for  plaintiffs. 
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The  jidgment  of  the  Court  iMulock,  C.J..  Teetzel, 
J.,  XsGiAS,  3.),  wa6  delivered  bj 

MuLOCK,  CJ.: — IXrfendant  Bertha  E.  Hail  .»n  14th 
March.  ir*03.  opened  a  deposit  account  with  plaintijf  com- 
pan".  •  arry.nc  on  bu^inesse  in  the  city  of  Toronto,  and,  at 
inrer/als  from  rLat  dare  until  Sth  May,  li*Mo.  defendant 
Alfrni  Ha.l.  h-r  ba.^oanL  deposited  moneys  to  \i^t  credit, 
?he  in   the  ordinary   e^jar-HEr   with'lrawine  the  same   by  her 

On  8th  May,  1&«.»5.  defendant  Alfred  Hall  attended  at 

plain  riff  ^'  plac*  of  btisiness  in  Tor*>nto,  and  handed  to  the 
\^hi'^T'k*^yr.  Willii'.r:.  Howlett,  the  first  and  second  of  a 
sight  draft  for  t:i5«.»,  dat^i  >th  May,  1905.  drawn  by  Geor*:.- 
E.  Briggs  upon  Waugh  Jl  Mus^rove.  solicitors,  and  the  Bahk 
of  En^^an-l.  Cockermourh,  at  the  sam»^  tiiiie  handing  to  him 
one  of  the  company'?  or'iinaxy  slips  filled  in  by  defendant 
Alfred  Hal:,  in  his  own  handwriting,  as  follows:  "Credit 
Bertha  E.  Hai:,  Xo.  332:.     DeiK^sit  by  A.  Hall.  Sth  of  May. 

The  le»i:zer-keep'er  at  onc-e  hand^  the  draft  to  the  ac- 
countant, who.  having  conv»?rt»:^l  the  stt-riin^  into  currency, 
put  d«iwn  the  figures  of  the  amount  t«»  be  di'po-ited  under 
the  d»:-[«o-it  column.  $7.^^'»,  ar.d  retumol  the  dep'-it  slip  to 
the  ledirer-keeper,  who  thereur-on  credited  the  am«»unt  to 
Mrs.  Haii's  aLOii.t.  T!>^  piain:::^-  maile  no  charnt-  «ii  any 
kind,  wh*-'her  in  ti>j  way  of  exrhai:.:*-'.  discount,  or  oiher- 
w:-»'.  r^rir  a*ti"!i  in  c«^Tii.»?ution  witii  the  draft  beinu  wholly 
graniito'i.-.  aiid  -i!r:p!y  in  order  to  accommodate  their  de- 
r>o?irr»r,  Mrs.  HalL 

^Ir.  H'-wlett  frankly  admined  that  he  was  unable  to 
ren!»'n.  -r  exact!y  what  instructions  Mr.  Hall  had  given  him. 
but  hi-  i.avinrr  at  once,  without  hesitation,  credited  the  amount 
to  Afr^.  HaF/s  acc-unt  gn*>c  to  shew  tjiat  he  understood  Mr. 
Ha:!"«  innructions  to  be  that  thp  transaction  was  a  deposit 
of  money. 

^fr.  Ha^l  on  hi-  examination  ^wore  that  he  directed  the 
ledorer-keeper  to  p'jirA  the  amoxmt  to  his  wife's  credit  wh«i 
it  was  realized,  hut  this  statement  is  not  reconcilable  with 
what  ^fr.  Ha'l  wrote  on  the  deposit  slip  itself,  wherein  he 
desrHbr-d  the  transaction  a>  a  "deposit  by  A.  Hall,  Sth  of 
^Fav.  IPnri."  T"e  w':ole  interview,  according  to  Mr.  Hall's 
Stat*  mf^nt^,  hst»d  bir  a  miniu**  and  a  half.     At  the  time  of 
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this  attnount  being  credited  there  was  only  a  sum  of  $2.71 
to  Mrs.  HalPs  credit.  The  same  day,  Mrs.  Hall  having 
learned  of  the  item  being  credited  to  her,  drew  a  cheque  upon 
the  account  in  her  husband's  favour  for  $375,  and,  later, 
transferred  tlie  bulk  of  the  balance  to  him,  and  when,  on  6th 
June,  plaintiffs  were  advLsed  of  the  dishonour  of  the  draft, 
she  had  withdrawn  from  the  account  all  the  money  to  her 
credit  except  $80.12.  This  amount  defendants  consent  to 
plaintiffs  retaining,  which  reduced  the  amount  of  their 
claim  in  this  action  to  $640.98. 

Hall  and  his  wife  resist  plaintiffs'  claim,  on  the  ground 
that  the  transaction  was  a  loan  on  a  security  of  a  bill  of 
exchange,  which  plaintiffs  by  their  Act  of  incorporation  are 
not  at  liberty  to  make,  and  was  therefore  illegal  and  void 
and  incapable  of  affording  plalintiffs  any  cause  of  action. 

The  trial  Judge  in  his  judgment  said:  "It  is  difficult 
for  me  to  imagine  any  defence,  any  answer,  to  the  claim  for 
a  return  of  the  money.  Honesty  would  tompel  the  return, 
the  law  likewise  compels  the  return,  and  there  is  no  defence 
in  fact  to  this  action.'^ 

If  there  were  no  question  of  ultra  viros  or  illegality,  the 
Diouey  would  be  recoverable  as  money  hsui  and  received.  If 
the  transaction  were  held  to  be  Ulegal,  the  money  would  as 
a  trust  fund  be  recoverable.  The  plaintiffs  are  intrusted 
with  moneys  of  shareholders  and  depositors  to  be  applied  in 
manner  authorized  and  not  prohibited  by  their  statute  of  in- 
corporation. The  funds  are  trust  funds,  and  any  other  ap- 
plication of  them  would  be  a  breach  of  trust.  The  legal 
effect  of  defendants^  contention  is  that  they  have  been  parties 
to  a  breach  of  trust,  in  taving  possessed  themselves  of  cer- 
tain trust  funds  held  by  plaintiffs  for  the  benefit  of  their 
cestuis  que  trust. 

The  beneficial  ownership  of  trust  funds  is  not  destroyed 
because,  through  a  breach  of  trust,  their  control  may  have 
passed  from  that  of  the  rightful  owner  ^c  a  stranger.  His 
possession  of  them  gives  him  no  right  to  their  retention,  but 
simply  converts  him  into  a  trustee  compellable  to  restore  the 
funds  to  tlieir  rightful  custodian :  Hardy  v.  Metropolitan 
Land  (^o.,  L.  K.  7  Ch.  430 ;  Earnest  v.  Croysdill,  2  De  G.  F. 
&  J.  197;  Brice  on  intra  Vires,  3rd  ed.,  p.  688;  Cunliffe  v. 
Blackburn  Building  Society,  9  App.  Cas.  857;  Rolland  v. 
La  Caisse  EPEconomie,  24  S.  C.  R.  410. 
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Hall  and  his  wife  became  possessed  of  tlie  funds  in  (jucs- 
tion,  they  say,  because  of  a  breach  of  trust  on  tlic  part  of 
plaintiffs,  to  which  these  defendants  were  parties.  They 
must,  therefore,  return  this  property,  which  is  not  theirs, 
and  which  they  have  no  right  to  retain. 

The  appeal  should  he  dismissed  with  costs. 


March  20th,  1906. 

DIVISIONAL  COURT. 

EEX  Y.  KEHK. 

Criminal  Law — Search  Wai'rant — Information  —  Failure  to 
State  Grounds  *of  Suspicion — Insufficienry — Ikcmoval  of 
Warrant  hy  Certiorari — Power  to  Qnash, 

Motion  by  defendant  to  make  absolute  a  rule  nisi  to 
quash  a  search  warrant  issued  by  tlie  police  magistrate  for 
the  city  of  Toronto,  dated  9th  January,  1906,  and  the  in- 
formation upon  which  the  warrant  was  issued,  dated  the 
same  day,  to  search  the  defendant's  ])nsiness  premises  in  the 
city  of  Toronto.  The  warrant  and  information  were  re- 
turned upon  certiorari. 

W.  J.  Tremeear,  for  defendant. 

J.  K.  Cartv\'right,  K.C.,  for  the  Crown. 

J.  \V.  Currv,  K.C.,  for  tlie  magistrate  and  informant. 

The  judgment  of  the  Court  (Mulock,  C..1.,  Angi.in, 
J.,  Clute,  J.),  was  delivered  by 

Clute,  J.: — -'Mr.  Cartwright  raised  the  objection  that 
there  is  no  precedent  for  quashing  a  search  warrant,  and 
referred  to  Jones  v.  German,  18  Cox  C.  C.  at  p.  113,  where 
the  matter  is  discussnl.  counsel  observing,  ''  It  is  not  sug- 
gested that  a  search  warrant  can  be  quashed/'  and  reference 
is  there  made  to  Eegiua  v.  Justices  of  Roscommon,  [181>4] 
2  I.  R.  158,  where  it  was  held  that  a  decision  of  justices 
committing  a  defendant  for  trial  cannot  be  brought  up  by 
certiorari. 
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Mr.  Tremeear  admitted  that  he  could  find  no  English 
authority  where  a  search  warrant  had  been  brought  up  on 
certiorari  ajnd  quashed,  nor  have  I  been  able  to  find  any 
such  authority. 

In  Begina  v.  Walker,  13  0.  R.  83,  a  search  warrant  and 
other  proceedings  were  brought  up  by  certiorari  and  the 
search  warrant  was  quashed.      ...     . 

[Reference  also  to  Sleeth  v.  Hurlbert,  25  S.  C.  R.  620, 
630,  27  N.  S.  Reps.  62.] 

The  proceeding  removed  must  be  of  a  judicial  character : 
Paley  on  Summar}^  Convictions,  8th  ed.,  p.  444,  note  (a)  ; 
Regina  v.  Overseers  of  Salf ord,  21  L.  J.  M.  C.  223 ;  Regina 
V.  Aberdare  Canal  Co.,  14  Q.  B.  584;  .  .  .  The  King 
V.  Justices  of  Sunderland,  [1901]  2  K.  B.  357.     .     .     . 

The  magistrate  has  to  be  satisfied  by  information  upon 
oath,  not  only  that  the  informant  suepects  and  that  he  lias 
just  and  reasonable  grounds  to  susj^ect,  but  also  of  the  causes 
of  suspicion,  in  order  that  he  may  be  able  to  judge  whether 
the  case  is  a  proper  one  to  grant  his  warrant  for  searcli  or 
not;  in  short,  he  must  exercise  a  judicial  discretion  upon  the 
facts  brought  before  him. 

In  my  opinion,  the  proceedings  were  properly  brought 
before  this  Court  by  certiorari,  and  the  Court  has  jurisdic- 
tion to  quash  a  search  warrant  where  a  sufficient  case  is 
made  out.  , 

On  9th  January,  1906,  George  Kennedy,  a  detective  on 
the  Toronto  police  force,  laid  an  information  against  defen- 
dant before  the  police  magistrate  imder  sec.  394  of  thi^ 
Criminal  Code,  and  on  the  same  day  the  same  George  Ken- 
nedy laid  the  following  information  for  a  search  warrant: 
..."  Said  informant  upon  his  oath  saith  he  is  informed 
and  verily  believes  that  there  is  reasonable  ground  to  believe 
that  -there  is  at  the  office  of  Duncan  R.  McNaught,  6  King 
street  west,  in  the  city  of  Toronto,  certain  books,  paperp, 
chattel  mortgages,  notes,  memoranda,  and  documents,  which 
will  afford  evidence  that  Herman  C.  Kehr,  of  the  city  of 
Toronto,  did  conspire  with  Duncan  R.  McXaught,  by  deceit, 
fraud,  and  other  fraudulent  means,  to  defraud  tlie  public. 
.  .  .  Wherefore  your  informant  prays  tliat  a  search 
warrant  may  be  granted  to  him.     .     .     :" 

[The  warramt  followed  the  information,  and  was  under 
the  hand  and  seal  of  the  police  magistrate.     It  was  addressed 
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to  the  chief  constable  and  other  police  officers  of  the  city  of 
Toronto,  etc.] 

On  the  back  of  the  warrant  as  returned  was  indorsed: 
"  Jain'y  9th,  1906.  Executed  this  date  by  Act.  Det.  Kennedy 
and  a  number  of  letters  and  papers  seized.'' 

In  Eegina  v.  Walker,  13  0.  E.  83,  95,  the  information 
on  which  the  warrant  issued  was  held  msuflQcient  because 
"it  did  not  disclose  the  facts  or  citcumstances  which  went 
to  pliew  the  just  and  reasonable  cause  the  informant  had  to 
suspect  that  liquor  in  respect  of  which  an  offence  was  com- 
mitted was  on  the  defendant's  premises."     .     .     . 

The  words  of  the  Code,  sec.  669.  are:  ^*Any  justice  who 
is  satisfied  by  information  upon  oath  in  form  ''  J ''  in  sched- 
ule 1  hereto,  that  there  is  reasonable  ground  for  believing," 
etc.     .     .     . 

I  am  of  opinion  that  this  case  is  not  distinguishable  from 
Regina  v.  Walker;  that  the  information,  being  the  basis  of 
the  subsequent  proceedings,  and  without  which  the  justice 
is  not  authorized  to  act,  must  contain  that  which  the  statute 
contemplates,  namely,  ^*  tlie  causes  of  suspicion  whatever 
they  may  be/'  in  order  to  satisfy  that  justice  that  there  is 
reasona])le  ground  for  believing  "that  there  is  in  the  place 
to  be  searched  .  .  .  anything  which  there  is  reasonable 
«j:roimd  to  believe  will  afford  evidence  as  to  the  commission" 
of  the  offence  charged.  Here  the  information  upon  which 
the  warrant  is  based  shews  no  ground  of  suspicion  or  belief 
whatever.  The  informant  simply  says  that  "  he  is  informed 
and  verily  believes  that  there  is  reasonable  ground  to  believe 
that  there  is  at  the  office"  certain  documents,  etc.,  "which 
\vill  afford  evidence,"  etc.  What  he  is  informed  or  what  he 
bases  his  belief  upon  is  not  stated.  It  is  not  stated  upon 
what  the  belief  is  founded,  and  the  magistrate  has  to  go 
<^ntirely  upon  the  belief  of  the  detective  that  there  is  ground 
for  believing.  Belief  at  two  removes  is  not  sufficient  ground, 
1  should  think,  iipon  which  to  base  proceedings  of  so  serious 
a  character  as  that  of  searching  a  man^s  office  and  carrying 
away  the  documents  and  papers  relating  1o  his  business. 

There  being  no  sufficient  information  upon  which  to 
bas(^  the  warrant,  it  was,  in  my  opinion,  illegally  obtained, 
and  must  be  quashed. 

In  the  view  I  take,  it  is  unnecessary  tx)  deal  with  the  other 
objections. 


) 
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The  order,  as  a  condition  of  quashing  the  search  warrant, 
will  provide  that  no  action  shall  be  brought  against  the  police 
magistrate  or  against  any  officer  acting  on  the  search  war- 
rant to  enforce  the  same. 


March  20th,  1906. 

divisional  court. 

McKEEGOW  V.  COMSTOCK. 

^^covery — Examination  of  Plaintiff  —  Libel  —  Absence  of 
^Justification — Defences  in  Denial  and  Qualified  Privilege 
-—Relevancy  of  Questions  Put  to  Plaintiff — Mitigation- of 
damages — Honest  Belief  in  Truth  of  Matter  Published. 

A^   *^Ppeal  by  plaintiff  from  order  of  Falconbridge,  C.J. 
^^^  27Z)  dismissing  appeal  from  order  of  Master  in  Cham- 


(Bivie  197)  requiring  plaintiff  to  attend  for  re-examina- 
{:  ^orr  discovery  and  to  answer  certain  questions  which  he 
j^^^^  -lipon  advice  of  counsel,  declined  to  answer  when  under 
^^ain  inaction. 

J.     Jennings,  for  plaintiff. 

0.     ^V.  Moss,  for  defendants. 

THe  judgment  of  the  Court  (^Iulock,  C.J.,  Anglin, 
J..  Ci^iLJTE,  J.),  was  delivered  by 

-^i*^C3.LiN.  J.: — This  action  is  brought  for  alleged  libel 
pontained  in  letters  written  by  defendants,  in  substance 
charg-in^  plaintiff  with  having  concocted  n  false  statement  of 
the  a.flFa:irs  of  a  joint  stock  company,  of  which  he  was  secre- 
^V!r  ixx  order  to  induce  defendant  Comstook  to  subscribe  for 
$0,000    ^orth  of  shares  in  such  company. 

'^^o  defence  consists  of  general  denials  and  pleas  of 
quail fi^^  privilege.  Defendant  Comstock  alleges  a  business 
conaootion  of  a  confidential  nature  relating  to  the  matters 
in  <lTi^stion  with  his  co-defendant,  to  whom  it  is  charged! 
he  nrr^^e  publication.  Defendant  ^IcCullough  pleads  that 
Johri  laCcKergow,  the  father  of  plaintiff,  to  whom  he  published 
the  ^Xleged  libel,  was  financially  interested  in  the  company, 
8°d    th^t  such   interest  and  personal  friendship  with  John 
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McKergow  and  plaintiff  required  defendant  McCullough  to 
make  the  communication  complained  of. 

PlaintifPs  reply  puts  in  issue  the  facls  alleged  by  defen- 
dants in  support  of  their  pleas  of  privilege,  and  the  suffi- 
ciency in  law  of  such  facts,  if  established.  It  also  charges 
that  publication  to  John  McKergow  of  the  alleged  libel  was 
"in  pursuance  of  an  illegal  conspiracy  between  the  two  de- 
fendants to  extort  moneys  from  the  said  John  McKergow 
by  threatening  criminal  proceedings  against  his  son,  the 
plaintiff  in  this  action,  and  with  no  other  purpose  or  object 
whatsoever.'^ 

The  questions  which  plaintiff  refused  to  answer  relate 
to  his  keeping  of  the  books  of  the  company,  to  his  signing 
company  claeques  and  to  details  of  and  matters  covered  by 
certain  items  contained  in  the  alleged  falsified  financial 
statement  presented  to  defendant  Comstock,  the  preparation 
of  which  was  admitted.  These  questions,  counsel  for 
plaintiff  maintained,  were  intended  to  elicit  answers  which 
could  only  be  relevant  were  the  truth  of  the  libel  put  in  issue 
by  plea  of  justification. 

Mr.  Moss  argued  that  the  questions  were  relevant  because 
touching  facts  which,  if  proved,  might  tend  to  mitigate 
damages,  and  might  also  tend  to  satisfy  the  jury  that  de- 
fendants had  honestly  believed  that  plaintiff  had  done  that 
with  which  he  is  in  the  libel  charged. 

The  general  proposition  that,  where  justification  is  not 
pleaded,  evidence  to  prove  the  truth  or  the  falsity  of  the 
alleged  libel  is  inadmissible,  has  been  too  long  and  too 
firmly  established  to  admit  of  controversy:  Boss  v.  Bucke, 
21  0.  E.  692.  The  truth  of  the  libel  is  not  in  issue  upon 
this  record. 

Though  many  questions  may  be  put  and  many  answers 
elicited  for  purposes  of  discovery,  which  would  not  be  per- 
mitted at  trial,  and  everything  is  relevant  upon  discovery 
which  may  directly  or  indirectly  aid  the  party  seeking  dis- 
covery to  maintain  his  own  case  or  to  combat  that  of  his 
adversary,  clearly  irrelevant  matters  may  not  be  inquired 
intO;  and  relevancy  must  be  determined  by  the  pleadings, 
construed  with  fair  latitude.  The  examining  party  may 
not,  in  the  absence  of  some  special  antecedent  fiduciary  re- 
lations between  himself  and  his  antagonist,  "  fish  ^'  for  mar 
terial  to  support  a  case  which  he  has  not  set  up.  It  is  said 
to  be  specially  objectionable  that  a  defendant  in  libel   or 
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slander,  who  has  not  pleaded  justification,  should  seek  on 
discovery  to  elicit  from  the  plaintiff  infonnation  to  enable 
him  to  determine  whether  he  may  venture  to  put  such  a  plea 
upon  the  record:  Beaton  v.  Globe  Printing  Co.,  16  P.  B. 
281,  287,  290. 

In  mitigation  of  damages  a  defendant  may  not  give  evi- 
dence of  facts  which,  if  proved,  would  constitute  justifica- 
tion: Watt  V.  Watt,  [1905]  A.  C.  115,  118.  T^pon  a  plea 
clearly  specifying  portions  of  a  libel  distinctly  severable  from 
the  rest,  and  justifying  such  portions,  evidence  of  their 
truth  may  be  given  in  mitigation,  but  without  such  a  plea 
such  evidence  cannot  be  received  upon  that  ground.  Indeed, 
it  would  seem  that  evidence  which  would  in  itself  go  to 
establish  justification  may  be  received  in  mitigation,  if  the 
defendant,  pleading  the  facts-  to  which  it  relates  .  .  . 
expressly  disavows  the  truth  of  the  libel,  and  discredits  such 
evidence  as  proof  thereof :    Switzer  v.  Laidman,  18  0.  E.  420. 

Apart  from  any  question  of  privilege,  bona  fides  is 
always  material  upon  the  question  of  damages.  .  .  . 
Pearson  v.  Lemaitre,  5  M.  &  G.  700,  719.  The  existence  or 
absence  of  express  malice  is  the  issue  to  which  such  evidence 
is  relevant,  and,  as  the  lack  of  honest  belief  is  cogent  evi- 
dence of  such  malice,  the  existence  of  such  belief  goes  far 
to  negative  it. 

As  the  record  now  stands,  the  pleas  of  qualified  privilege 
set  up  by  defendants  are  distinctly  put  in  issue  by  the  reply. 
.  .  .  Honest  belief  of  defendants  at  the  time  of  the  pub- 
lication in  the  truth  of  the  matter  published  being  certainly 
not  admitted  by  the  reply,  it  would,  in  my  view,  be  quite 
open  to  plaintiff,  should  the  trial  Judge  rule  that  the  occa- 
sion of  publication  is  (upon  admitted  facts)  privileged,  or 
would  be  privileged  upon  certain  facts  in  dispute  being  found 
by  the  jury  in  defendants'  favour,  to  adduce  in  rebuttal  evi- 
dence to  establish  maJioe,  and,  for  that  purpose,  to  prove  any 
facts  which  would  tend  to  shew  a  lack  of  honest  belief  on 
the  part  of  defendaaits  at  the  time  of  publication:  Jenoure 
V.  Delmage,  [1891]  A.  C.  73. 

At  this  stage  of  the  litigation  it  is  impossible  to  antici- 
pate what  the  ruling  upon  the  issue  as  to  privilege  may  be. 
But  defendants  have  a  right  to  a  discover}^  which  may  prove 
serviceable  should  the  ruling  upon  that  question  be  favour- 
able to  them.  They  are  not  bound  to  rely  upon  the  pre- 
sumption of  absence  of  malice  which  arises  from  privilege; 
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they  may  anticipate  an  effort  on  the  part  of  plaintiff  to  rebut 
that  presumption  by  any  means  open  to  him;  and,  to  aid 
them  in  combatting  whatever  case  plaintiff  might,  not  prob- 
ably but  posBibly,  endeavour  to  make  in  order  to  establish 
express  malice,  they  are  entitled  presently  to  all  relevant  dis- 
covery. Whether  at  the  trial  any  evidence  so  obtained  can 
be  useil  by  defendant's — otherwise  than  in  mitigation  of  dam- 
ages— must  depend  upon  whether  the  ruling  upon  the  legal 
question  involved  in  the  plea  of  privilege  is  favourable  to 
them,  and  upon  the  course  which,  in  that  event,  plaintiff 
may  be  advised  to  take  to  rebut  the  presumption  of  absence 
of  malice  thus  raised.     .     .     . 

[Reference  to  Odgers  on  Libel  and  Slander,  4th  ed.,  p. 
64:0 ;  Manning  v.  Clement,  7  Bing.  362;  Huson  v.  Dale,  19 
Mich.  17.] 

It  remains  to  be  considered  whether  the  questions  ob- 
jdlted  to  are  relevant  to  an  issue  as  to  the  honest  belief  of 
defendants  at  the  time  of  the  publication. 

The  reasonableness  of  the  grounds  upon  which  defend- 
ant founded  his  belief  is,  of  course,  not  open  for  inquiry — 
if  the  jury  is  convinced  that  he  did  in  fact  honestly  believe 
in  plaintiffs  guilt.  But,  in  determining  whether  such  honest 
belief  did  in  fact  exist,  the  character  of  the  grounds  upon 
which  plaintiff  founded  it  must  weigh  much  with  the  jury. 
I  confess  that  I  find  it  difficult  to  understand  that  evidence 
upon  some  of  the  matters  to  which  the  questions  excepted  to 
by  plaintiff  relate,  might  not  appreciably  aid  the  minds  of 
the  jurymen  in  reaching  a  conclusion  upon  the  issue  whether 
the  alleged  belief  of  defendants  in  the  truth  of  the  libel  was 
honest.  At  bar  counsel  for  plaintiff  stated  that  he  had  no 
intention  of  disputing  the  reality  and  the  honesty  of  the 
belief  of  defendants  in  plaintiff's  guilt  when  the  alleged  libel 
wa«  published — ^that  he  regarded  his  present  pleading  as 
precluding  his  doing  so.     .     .     . 

Evidence  upon  the  questions — whether  it  was  plaintiff's 
duty  to  sign  cheques  (10),  whether  he  did  in  fact  sign 
cheques  of  the  company  (11),  whether  he  kept  its  books 
(11),  whether  he  left  its  cash  book  behind  him  when  he- 
resigned  (15).  why  he  signed  cheques  after  serving  a  notice 
of  resignation  (19),  and  after  leaving  the  service  of  the 
company  (47),  what  he  referred  to  by  the  words  "my 
choi|ue''  in  a  telegram  ( 29 ) ,  to  what  date  his  admitted  stajte- 
ment  was  prepared   (37),  wliat  certain  items  in  the  state- 
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ment  included    (38,  40,  42),  wlietlier  stock  was  taken  for 
the  preparation  of  the  statement    (41),    whether    he    had 
signed   certain  cheques  ae  an  officer  of  the  company    (43, 
46) — ^while  it  might  go   towards    establishing    some  facts 
which  would  be  serviceable  in  support  of  justification,  if 
pleaded,  cannot,  1  think,  be  pronouuced  a  priori  wholly  ir- 
relevant of  an  issue  as  to  the  honest  belief  of  defendants  in 
the  truth  of  the  alleged  libel  at  the  time  of  publication.     If 
all  these  questions  were  answered  favourably  to  defendants, 
the  answers  would  not  in  themselves  suffice  to  support  a 
plea  of  justification — would   not  prove    the    truth   of   the 
alleged  libel.     The  questions  cannot  on  that  ground  be  dis- 
allowed.    The  discovery  sought  is  in  no  wise  oppressive.     If 
it  were  to  be  now  adjudged  wholly  irrelevant,  the  trial  Judge 
would  be  bound  to  discard  such  evidence,  unless  defendants 
should  before  trial  successfully  invoke  the  intervention  of 
the  Court  of  Appeal.     Unless  it  be  unavoidable,  they  shoidd 
not  now  be  put  in  that  position.     On  the  other  hand,  it  by 
no  means  follows  that,  if  we  refuse  to  disallow  the  questions 
inn  to  plaiiiiiir,  because  unable  at  tliis  stage  of  the  litigation 
to  pronounce  the  matters  to  which  they  relate  wholly  irrele- 
vant:, the  trial  Judge  will  be  bound  to  receive  in  evidence  the 
Aflswers  given.     His  freedom  in  ruling  upon  evidence  at  the 
trial  will  not  be  at  all  affected  by  such  a  judgment.     Author- 
ities dealing  with  interrogatories,  upon  the  relevancy  and  pro- 
pj^iety  at  which  the  Court  must  pass  before  they  are  put,  may 
^ot  aiwajs  be  relied  upon  as  guides  in  determining  whether 
*  T^rty   should  be  upheld  in  his  refusal  to  answer  questions 
P^i  to   him  under  a  system  of  discover}^  which  is  broader  and 
^ofe    elastic, 

.  ^"or-   these  reasons  I  think  plaintiff's  appeal  should  be  dis- 
"^^fised    SLS  to  the  questions  above  ^enumerated. 

Qu^&tion  No.  45  appears  to  me  to  require  the  witness 
erejy     -^  state  an  amount  which  a  statement  presented  to 
7^  is     a^id  to  shew  on  its  face.     It  seems  a  useless,  and  as 
^h    «,xi    improper,  question. 

Q'^^ci^tion  No.  44,  whether  plaintiff  when  drawing  certain 
^tic^^     considered  the  debts  for  which  they  were  drawn  to 
teb-t^  of  the  company,  is,  I  think,  quite  irrelevant  in  the 
^bseiko^    of  a  plea  of  justification. 

^*^^^^^se  two  questions  should  not  be  answered. 
^^itJi  this  variation,  the  appeal  will  be  dismissed  with 
costa    to  defendants  in  the  cause. 


454  ^'^^'   ONTAIUO    WJ-:EKLY  NEFOJiTFJr 

AIaclarex,  J. a.  March  20tii.  1906. 

c.a. — chambers. 

Re  burgess. 

Appeal — Leave — Order  of  Divisionai  Court — Surrogate  Court 
Appeal — Selection  of  Trust  Company  as  Administrator 
— Further  Appeal  to  Court  of  Appeal. 

Motion  by  Robert  Burgess  and  9  others  of  the  next  of  kin 
of  Archibald  Cecil  Burgess,  deceased,  for  leave  to  appeal  to 
the  Court  of  Appeal  from  an  order  of  a  Divisional  Court  al- 
lowing an  appeal  from  an  order  of  the  Judge  of  the  Surrogate 
Court  of  Lanark,  and  referring  the  matter  back  to  the  Judge 
to  appoint  the  Toronto  General  Trusts  Corporation  adminis- 
trators of  the  ©3tate  of  the  deceased.  The  order  of  the  Divi- 
sional Court  further  directed  that  the  Judge  should  take  and 
pass  the  accounts  and  fix  the  compensation  of  George  Arthur 
Burgess  as  administrator  of  the  estate  up  to  the  time  that  the 
corporation  should  take  over  the  estate. 

J.  A.  Allan,  Perth,  and  J.  E.  Cook,  for  the  applicants. 

G.  H.  Findlay,  Carleton  Place,  for  George  Arthur  Bur- 
gess and  others,  respondents  upon  the  proposed  appeal. 

C.  A.  Moss,  for  the  Toronto  General  Trusts  Corporation. 

Maclaren,  J.A.  : — The  applicants  contended  that,  as  they 
were  five-sixths  of  the  next  of  kin  of  the  deceased,  their 
nomination  of  another  trust  company  should  have  been  ac- 
cepted. They  also  objected  to  the  appointment  of  the  Judge 
of  the  Surrogate  Court  of  I^anark  to  pass  the  accounts,  as  he 
had  already  virtually  passed  upon  them  in  another  capacity. 

f 

It  appears  that  an  action  has  been  instituted  in  the  High 
Court  by  George  Arthur  Burgess,  in  which  all  the  other  par- 
ties in  this  matter  are  defendants,  to  establish  the  validity 
of  an  alleged  will  of  the  late  A.  C.  Burgess. 

The  objection  as  to  the  appointment  of  the  administra- 
tor?;  seems  to  be  based  rather  upon  the  choice  of  solicitors  for 
the  estate  than  upon  the  appointment  of  the  administrators 
tliemselves,  and  T  cannot  see  that  this  can  properly  be  urged 
or  consiflerod  as  a  ronton  in  support  of  the  appeal  now  snufrht 
to  be  broil  crht. 
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On  the  merits  of  the  application  I  do  not  find  that  the 
appiieants  have  shewn  that  there  are  sufl&cient  special  rea- 
sons for  treating  the  case  as  exceptional  and  allowing  a  fur- 
ther appeal.  On  the  contrary,  it  appears  to  me  to  he  a  case 
in  which  the  statute  of  1904  contemplated  that  the  decision 
of  a  Divisional  Court  should  be  final.  tSo  far  as  1  can  see, 
the  rights  of  the  applicants  with  reference  to  the  passing  of 
the  accounts  will  be  sufficiently  protected,  and  it  is  in  the 
interest  of  justice  and  of  the  estate  that  the  litigation  over 
the  appointment  of  an  administrator  should  not  be  pro- 
longed and  the  passing  of  the  accounts  delayed  by  allowing  a 
further  appeal. 


Boyd,  C.  March  21st,  1906. 

chambers. 

ATTORNEY-GENERAL  v.  HABGRAVE. 

Pleading — Defence  and  Counterclaim — Irrelevancy — Embar- 
rassment— Action  by  Attorney-General  for  Cancellation 
of  Mining  Leases — Attarlc  on  Status  of  Plaintiff — Suing 
in  Private  Interest — Begistration  of  Cautions — Counter- 
claim for  Damages  by  Reason  of. 

Appeal  by  defendants  from  order  of  Master  in  Chambers, 
ante  368,  striking  out  paragraphs  12  and  13  of  the  statement 
of  defence  and  the  whole  counterclaim. 

E.  F.  B.  Johnston,  K.  C,  for  defendants- 

A.  W.  Ballantyne,  for  plaintiff. 

Boyd,  C.  : — This  action  is  brought  to  repeal  and  avoid 
mining  leases  of  public  lands  in  Ontario  alleged  to  be  granted 
by  the  Crown  through  misrepresentation  and  fraud  on  the 
part  of  defendants.  The  Crown  is  represented  in  the  Courts 
in  matters  of  provincial  sovereignty  by  the  Attorney-General 
for  Ontario,  and  in  that  capacity  this  plaintiff  represents  the 
interests  of  the  public.  He  has  an  important  duty  to  per- 
form in  the  interests  of  the  community,  and  has  ample  dis- 
cretion to  act  on  such  information  as  appears  to  him  to  justify 
resort  to  the  Courts. 
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The  matters  pleaded  by  way  of  defence  which  li.i\c*  been 
struck  out  go  to  attack  his  status  as  suing  not  in  the  interests 
of  the  public,  but  nt  the  mere  private  solicitation  of  inter- 
ested individuals.  Such  a  line  of  defence  is  not  open  to  in- 
vestigation in  the  Court,  for  the  general  rule  is  that  the 
exercise  of  his  discretion  in  the  commencement  and  conduct 
of  litigation  is  not  subject  to  the  control  of  the  Court  in 
which  the  proceedings  take  place.  .  .  .  Begina  v.  Prosser, 
11  Beav.  306.  .  .  .  Redress  is  to  be  sought  in  another 
manner  if  any  abuse  exists.  He  is  subject  to  the  responsi- 
bilities to  which  everj-  public  servant  is  liable  in  the  dis- 
charge of  his  duty,  and,  as  said  by  Ijord  Langdale,  "  subject 
to  the  jurisdiction  which  the  Courts  may  have  over  him  upon 
a  charge  properly  brought  against  him  for  a  n^ligent  or 
erroneous  performance  of  his  duty:"  p.  314. 

The  issue  in  this  case  is,  whether  defendants  have  im- 
properly obtained  the  grants  which  are  attacked,  and  the 
Court  is  not  cencemed  with  any  collateral  inquiry.  In  com- 
mencinc:  these  actions  to  vacate  patents,  the  Attorney-Gen- 
eral is,  in  effect,  exercising  what  is  in  the  nature  of  a  judicial 
function,  and  his  discretion  is  not  open  to  be  reviewed  by  the 
Court:  Ex  p.  Newton,  4  E.  &  B.  869.  .  •  .  London 
County  Council  v.  Attorney-General,  [1902]  A.  C.  at  pp. 
168-9. 

I  think  the  Master  rightly  struck  out  these  objectionable 
paragraphs  of  the  defence,  12  and  13. 

And  also  the  counterclaim  sliould  be  struck  out  from  this 
record.  The  caution  amounts  to  no  more  than  a  notice  of 
adverse  claim,  equivalent  to  a  lis  pendens,  and  expires  by 
lapse  of  time  or  otherwise  as  may  be  directed  by  the  Court 
in  an  action ;  it  does  not  form  a  blot  on  the  title  (sec  90  of 
the  Land  Titles  Act) :  and  no  pleading  is  necessary  in  order 
to  have  it  vacated. 

The  claim  for  damages  or  compensation  by  reason  of  lodg- 
ing a  caution  "  without  reasonable  cause,"  under  sec.  89  of 
R.  S.  0.  1897  ch.  138,  is  a  matter  of  distinct  claim  against 
the  Crown,  and  should  not  be  pleaded  upon  the  record,  for 
it  is  not  justiciable  as  of  right  in  an  action:  Hurtubise  v. 
The  Queen,  2  Ex.  C.  R,  at  p.  433 ;  see  Rule  923. 

Appeal  dismissed;  costs  in  cause  to  plaintiff. 


GRIBBON  V.  KING.  457 

^^n,  J.  March  21st,  1906- 

TEIAL. 

GRIBBON  V.  KING. 

^^itation  of  Actions — Possession  of  Land — Fiduciary  Relor 
iions  between  Owner  and  Persons  in  Possession — Debt 
Due  by  Owner — Recovery  of  Possession  upon  Payment  of 
Debt — Equitable  Decree — Costs. 

Action  to  recover  possession  of  40  acres  of  land  in  the 
township  of  Ancaster,  originally  brought  by  Gibbon,  lessee 
of  Henry  Spohn,  against  King  and  Mary  Spohn.  Henry 
Spohn  was  added  as  a  co-plaintiff. 

W.  M.  McClemont,  Hamilton,  and  H.  H.  Bicknell,  Ham- 
ilton, for  plaintiffs. 

William  Bell,  Hamilton,  for  defendants. 

Mabee,  J. : — ^I  do  not  think,  upon  the  facts  appearing  in 

evidence,  that  defendant  Mary  Spohn  has  established  a  title 

by  possession   to  the   lands   in ,  question   as   against  Henry 

Spohn,  the  holder  of  the  paper  title.     Owing  to  the  dealings 

^tween  the  parties  and  the  fiduciary  position  in  which  J.  V. 

Spohn,  the  husband  of  ^fary,  stood,  it  is  impossible  to  fix 

^y  time  when  it  can  fairly  be  said  that  his  holding  of  the 

land  was  adverse  to  plaintiff  Henry  Spohn ;  nor  do  I  think, 

apart    from  the  legal  objection  strongly  urged  by  plaintiffs 

"lat  the  outstanding  mortgage  prevented  the  statute  running, 

that   the  possession  of  Mary  since  the  death  of  her  husband 

has  been  adverse  to  plaintiffs. 

Defendant  Mary  Spohn  is,  however,  I  think,  rightfully 
^^  possession  of  these  lands,  and  plaintiffs  have  no  right  to 
'^^over  possession  from  her  without  payment  to  her  of  the 
sura  of  $1,500  which  is  owing  to  her  by  Henry  Spohn. 
The  husband  of  Mary  had  been  in  partnership  in  Texas  with 
P'aititiff  Henry  and  another  brother.  This  partnership 
^'»s  dissolved  by  the  death  of  Mary's  husband  in  1893, 
^^en  it  was  agreed  that  Mary  should  be  paid  $2,000  as  her 
husband's  share  in  the  partnership.  She  was  afterwards 
paid  $505.04,  but  never  received  the  balance.  Mary  Spohn's 
statement  that  her  share,  she  being  the  sole  devisoo  under  her 
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husband's  will,  was  fixed  at  $2,000,  is  confirmed  by  Henry 
Spohn  3  letter  of  23rd  July,  1895.  Mary  left  Texas  in  1893, 
where  the  surviving  partners  continued  the  business,  retain- 
ing the  interest  of  the  deceased  partner — there  appears  to 
have  been  no  other  taking  of  the  accounts  than  the  fixing  of 
the  deceased  partner's  share  at  $2,000. 

It  is  true  that  the  defendant  Mary  Spohn  says  she  took 
possession  of  the  lands  quite  apart  from  the  $2,000  indebted- 
ness, and  that  she  sets  up  an  adverse  possession,  but  I  think 
a  fair  inference  from  what  was  done  would  be  that  if  Henry 
had  paid  the  balance  of  the  $15,000  she  would  not  have 
claimed  the  land  as  against  him,  nor  can  Henry  complain 
if  she  is  permitted  to  hold  the  land  as  against  him  for  the 
payment  of  the  $1,500,  as  in  a  letter  written  by  him  of  3rd 
January,  1905,  he  says  that  Mary  was  to  take  the  farm  and 
get  what  she  could  from  it  for  from  3  to  5  years,  and  then  he 
proceeds  to  try  and  figure  out  liow  she  has  been  paid  the 
balance  of  the  $2,000,  but  he  charges  her  with  a  great  deal 
more  rent  than  she  had  received,  and  allows  her  no  interest 
upon  the  $1,500  from  year  to  year.  He  says  also  in  a  de 
bene  esse  examination  of  20th  July,  1905,  that  there  was  no 
agreement  as  to  how  long  she  was  to  have  possession  of  the 
lands,  but  that  it  was  understood  that  everything  would  be 
settled  up  when  he  came  to  Canada ;  and  in  another  letter  of 
15th  May,  1905,  he  says  that  when  he  came  to  Canada  she 
insisted  upon  being  paid  upon  the  basis  of  the  $2,000  settle- 
ment, and  from  this  he  endeavoured  to  recede,  giving  various 
reasons  about  loss  of  the  partnership  property;  but,  as  I  re- 
gard the  evidence,  there  had  been  a  settlement  long  before 
the  time  these  excuses  were  being  advanced,  and  Mary  had 
been  entitled  to  be  paid  that  money  ever  since  she  left  Texas 
in  1893.     .    .    . 

The  rentals  received  by  defendant  Mary  for  the  40  acres 
amount  during  the  period  she  has  been  collecting  them  to 
about  the  same  sum  as  the  interest  on  the  $1,500  .  .  . 
at  5  per  cent.,  and  I  therefore  set  the  one  oflE  against  the 
other. 

Plaintiff's  counsel  urged  that  the  Statute  of  Limitations 
was  an  answer  to  the  claim  for  the  $1,500.  I  think  not. 
It  is  not  pleaded.  The  debt  was  owing  in  Texas,  and  there 
is  no  evidence  that  there  is  any  such  statute  there.  It  was 
partnership  funds  left  in  the  estate,  and  after  letting  defen- 
dant Mary  keep  possession  of  the  lands  for  12  years  or  more. 
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she  probably  thinking  no  claim  would  be  made  to  them  if  she 
made  no  further  claim  to  the  $1,500,  and  the  equity  of  re- 
demption in  the  lands  being  estimated  at  about  the  same 
sum  that  was  owing  her,  it  would  be  a  fraud  if  the  statute 
ran  against  the  debt  owing  to  her  and  not  in  her  favour  as 
to  possession. 

I  think  plaintiflE  Henry  should  have  offered  to  pay  de- 
fendant Mary  or  have  an  account  taken  of  the  rents  before 
bringing  this  action,  and  that  substantial  success  has  been 
with  her. 

I  therefore  direct  defendants  to  give  up  possession  to 
plaintiffs  upon  payment  by  Henry  Spohn  to  Mary  Spohn  of 
$1,500  together  with  her  costs  of  defence,  and,  in  default  of 
euch  payment,  I  dismiss  the  action  with  costs. 


Mabee,  J.  March  21st,  1906- 

TRIAL. 

HEATH  V.  HAMILTON  STREET  R.  W.  CO. 

Negligence — Injury  to  Person  Bicycling  by  Overtaking  Street 
Car — Unusual  Position  of  Car — Speed — Defect  in  Fender 
— Failure  of  Plaintiff  to  Look  behind  —  Contributory 
Negligence — Proximate  Cause  of  Injury — Case  for  Jury 
— Motion  for  Nonsuit, 

Action  by  the  widow  of  Arthur  G.  Heath  to  recover  dam- 
ages for  his  death  caused,  as  alleged,  by  the  negligence  of 
defendants. 

Gr.  S.  Kerr,  Hamilton,  and  G.  C.  Thomson,  Hamilton,  for 
plaintiff. 

E.  E.  A.  Du  Vemet,  for  defendants. 

Mabre,  J. : — At  the  conclusion  of  plaintiff^s  case  .  .  . 
defendants  moved  for  a  nonsuit,  and  it  was  thereupon  ar- 
ranged that  the  jury  should  assess  the  damages  to  which 
plaintiff  would  be  entitled  in  case  the  Court  should  be  of 
opinion  that  upon  the  facts  appearing  in  plaintiff^s  case  there 
was  anything  which  could  properly  be  submitted  to  the  jury. 
The  damages  were  assessed  at  $2,500.    .    .    . 
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Deceased  was  a  member  of  the  fire  brigade  in  the  employ- 
ment of  the  corporation  of  the  city  of  Hamilton,  and,  having 
been  on  duty  all  night,  was  returning  to  his  home  at  a  few 
minutes  after  7  o'clock  in  the  morning  of  4th  October,  1905, 
on  his  bicycle,  when  the  accident  occurred.  Before  joining 
the  fire  department  he  had  been  a  patrol  driver  in  the  police 
department  of  the  city,  and  so  was  familiar  with  the  city 
streets  and  the  operation  of  the  cars.  York  street,  upon 
which  the  accident  happened,  was  being  repaired  by  the  city, 
the  macadam  being  replaced  by  asphalt,  and  so  it  became 
necessary  for  defendants  to  operate  their  cars  on  that  street 
in  such  a  manner  that  these  improvements  coidd  be  made. 
There  are  double  tracks  upon  York  street,  and  for  some  years 
it  had  been  the  established  custom  of  defendants  to  use  the 
northerly  track  for  all  west  bound  cars,  and  the  southerly 
track  for  all  cars  travelling  in  an  easterly  direction;  but  for 
some  days  before  4th  October  the  southerly  track  alone  had 
been  used.  •  .  .  No  repairs  had  actually  been  commenced 
on  the  block  between  Park  and  Bay  streets.  .  .  .  The 
deceased  was  bicycling  westerly,  and  a*short  distance  west 
of  Park  street  was  riding  on  the  "  devil  strip,"  which  was  4 
feet  2  inches  wide.  A  car  was  also  travelling  westerly,  and 
having  crossed  Park  street,  the  motorman,  observing  deceased 
same  distance  in  front  of  this  strip,  shut  off  his  power  and 
commenced  sounding  the  gong.  He  says  he  also  tightened 
the  brakes.  The  car,  contrary  to  the  usual  custom,  was 
travelling  on  the  southerly  track.  The  motorman  gave  as  his 
reason  for  turning  off  the  power  and  applying  the  brake  that, 
having  seen  the  deceased  turn  from  the  northerly  track  from 
behind  a  waggon  also  travelling  westerly,  he  expected  that 
deceased  would  cross  over  to  the  south  side  of  the  roadway, 
but  deceased  not  doing  so  and  continuing  on  the  strip,  the 
motorman  loosened  the  brakes,  but  did  not  again  turn  on 
the  power,  and  continued  sounding  the  gong.  The  deceased, 
doubtless  hearing  the  gong  and  the  car  overtaking  him,  and 
also  no  doubt  supposing  the  car  to  be  on  the  northerly  track, 
turned  upon  the  southerly  track  when  only  a  short  distance 
in  front  of  the  car,  and  without  turning  his  head  to  see 
which  track  the  car  was  on.  The  motorman  said  this  was 
done  when  the  car  was  only  6  or  8  feet  from  him ;  that  he 
then  reversed  the  controller;  but  the  car  overtook  the  de- 
ceased, ran  him  down,  and  killed  him.  The  motorman 
said  deceased  was  about  4  car  lengths  in  front  of  him  when  he 
firpt  saw  him ;  that  deceased  did  not  appear  to  think  ho   wns 
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in  any  danger;  that  it  was  apparent,  when  deceased  turned 
out  upon  the  south  track,  that  he  thought  he  was  turning 
into  a  place  of  safety;  and  that  there  was  no  appearance  of 
any  recklessness  in  the  way  deceased  was  riding. 

Samuel  AVoods  stated  that  when  deceased  turned  upon  the 
south  track  he  was  about  100  feet  in  front  of  the  car,  and 
not  .6  or  8  feet  as  the  motorman  said. 

The  city  engineer  said  he  had  notified  the  superintendent 
of  defendants'  railway  to  put  in  the  necessary  "  turn-overs," 
that  is,  temporary  switches,  upon  York  street,  while  the 
repairs  were  going  on,  and  that  by  using  these  "  turn-overs  " 
short  parts  of  the  line  could  be  "  cut  out.^' 

James  Traynor,  defendants'  track  foreman,  said  he  had 
taken  a  temporary  switch  up  to  York  street  so  that  it  coidd 
be  put  in  if  the  city  engineer  required  it  to  be  done,  but 
that  the  superintendent  had  not  instructed  him  to  put  it 
down.  .  .  .  From  Bay  street  easterly  there  were  no 
warnings  of  any  sort  put  up,  nor  were  steps  of  any  kind 
taken  by  defendants  to  indicate  that  they  were  operating 
fheir  tracks  from  Bay  street  easterly  otherwise  than  aocord- 
^^S  to  their  usual  custom. 

1*he  track  foreman  stated  that  there  was  nothing  to  pre- 
n?i7/r  cross-over  switches  being  put  in,  and  it  follows  that, 
^gj  fhat  course  been  taken,  the  block  between  Bay  and  Park 
gfj^^ts  would  not  have  been  "  cut  out,''  that  the  cars  woidd 
jjgve  been  using  the  north  track  on  the  morning  of  the 
aceident,  and  so  this  fatality  would  probably  have  been 
avoicled.  In  making  this  observation,  I  am  not  overlooking 
the  fact  that  notice  had  been  given  to  defendants'  officers 
that  the  city  workmen  intended  starting  work  on  that  par- 
tieulax  block  on  the  morning  of  the  accident,  but  this  does 
not  answer  the  argument  •  .  .  that  work  had  not  com- 
menced on  that  block  at  the  time  of  the  accident,  and  when 
plaintiff's  husband  was  killed  there  was  no  imperative  neces- 
sity :for  defendants  operating  their  cars  at  the  point  in  ques- 
tion   in  an  unusual  manner. 

Complaint  was  made  that  the  car  was  travelling  at  an 
excessive  rate  of  speed.     The  evidence  upon  this  is  somewhat 
«>T\tradictory,  some  witnesses  stating  only  5  or  6  miles,  while 
others  say  much  faster;  and  it  was  strongly  urged  for  plain- 
tiff that,  as  the  car  travelled  189  feet  after  the  power  was 
turned  off  and  the  brakes  tightened,  then  89  feet  after  de- 
ceased was  struck,  notwithstanding  that  then  the  power  was 
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reversed,  and  the  body  and  bicycle  acted  as  obstructions,  in 
all  278  feet,  this  was  evidence  of  excessive  speed,  in  any 
event  improper  speed,  at  this  point,  and  in  the  circumstances, 
and  having  in  view  the  fact  of  the  oar  travelling  upon  the 
southerly  track. 

It  was  also  alleged  that  the  fender  was  not  in  order.  It 
was  so  constructed  that  when  the  front  came  in  contact  with 
any  object,  it  would  "  trip,*^  that  is,  the  front  would  fall 
down  upon  the  roadbed  or  rails.  When  it  struck  the  bicycle 
it  did  not  "  trip."  The  motorman  stated  that  there  was  a 
rod  by  means  of  which  he  could  "  trip  "  the  fender,  but  that 
he  had  no  time  to  do  so;  that  the  reason  the  fender  did  not 
trip  was  that  it  struck  the  bicycle  at  an  angle,  the  wheel 
then  going  over  and  partly  under  the  fender.  Its  tripping 
could  not  let  it  down  to  the  roadbed.  The  fenders  are  con- 
structed 60  that  they  fold  up  and  are  attached  to  both  ends 
of  the  cars,  so  that  they  can  be  operated  in  either  direction. 
Other  witnesses  stated  that  deceased  was  wheeling  directly 
in  front  of  the  car,  so  that  the  fender  could  not  have  struck 
the  wheel  in  the  manner  stated  by  the  motorman.     •     .     . 

Defendants'  counsel  contend^  that  .  .  .  the  causa 
causans  was  the  negligence  of  deceased  in  turning  in  front 
•of  the  moving  car  without  looking  to  see  which  track  the  car 
was  travelling  upon,  and  it  became  the  duty  of  the  Court 
to  withdraw  the  case  from  the  jury.  ...  No  C8«e  waa 
cited,  nor  have  I  been  able  to  find  one,  where  the  rule  was 
applied  upon  facts  at  all  similar  to  those  in  this  case.     .     .     . 

The  practice  of  nonsuiting  in  cases  of  contributory  negli- 
gence is  to  be  limited  to  cases  where  it  is  plain  and  iiidi&- 
putable  that  the  accident  would  not  have  occurred  but  for 
plaintiff's  own  want  of  proper  care.  .  .  .  Scriver  v. 
Lowe,  32  0.  R.  290,  following  Brown  v.  Great  Western  E. 
W^  Co.,  52  L.  T.  N.  S.  622. 

The  established  practice  of  the  Court  is  that  actions  of 
this  class  shall  be  tried  by  a  jury,  and  bo  long  as  that  prac- 
tice obtains,  I  do  not  think  the  rights  of  plaintiff  should  be 
encroached  upon  by  the  Court,  and,  unless  the  Judge  can 
say  that  upon  no  reasonable  view  of  the  evidence  coidd  negli- 
gence be  inferred,  the  jury  should  be  left  to  say  whether 
from  the  particular  facts  before  them  it  should  be  inferred. 

I  think,  in  the  absence  of  any  notice  or  warning  to  the 
contrary,  the  deceased  might  reasonably  be  said  to  have 
had  the  right  to  expect  that  defendants  were  operating  their 
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cars  86  they  had  for  years  been  accustomed  to  do,  and  that 
in  turning  over  to  the  south  track  he  was  relying  upon  the 
established  custom  of  defendants  in  running  their  west- 
bound cars  on  the  northerly  track,  and  that  in  so  doing 
he  supposed  lie  was  avoiding  instead  of  encountering  danger. 
Of  course,  defendants  had  the  legal  right- to  use  the  south 
track  as  they  were  doing,  but  the  question  is  whether  they 
can,  in  these  circumstances,  apply  against  plaintiff  the  prin- 
ciples laid  down  in  such  cases  as  Danger  v.  London  Street 
R.  W.  Co.,  30  0.  R.  493,  and  O'Hearn  v.  Town  of  Port 
Arthur,  4  0.  L.  R.  209,  1  0.  W.  R.  373. 

I  am  not  intending  to  say  that  defendants  must  neces- 
sarily be  considered  guilty  of  negligence  in  merely  running 
a  car  in  an  opposite  direction  to  which  it  had  been  usual 
to  run  it  upon  the  south  track;  and  possibly,  if  that  fact 
stood  alone  as  the  charge  of  negligence,  defendants'  motion 
should  be  granted,  but  plaintiff  alleges  and  proves  facts  con- 
nected with  the  operation  of  the  car  by  the  motorman, 
which,  in  conjunction  with  the  unusual  running  of  the  car, 
make  it,  in  my  view,  impossible  to  nonsuit.     .     .     . 

I  think  if  the  jury  accepted  the  statement  made  by  those 
witnesses  not  in  defendants'  employment,  where  they  con- 
flicted with  those  in  the  employment  of  defendants,  that 
there  was  evidence  upon  which  they  could  well  found  a  ver- 
dict for  plaintiff.     .     .     •     . 

[Balfour  v.  Toronto  R.  W.  Co.,  5  0.  L.  R.  735,  32  S.  C. 
R.  239,  and  Gallinger  v.  Toronto  R.  W.  Co.,  8  0.  L.  R.  698, 
4  0.  W.  R.  522,  distinguished.] 

Judgment  for  plaintiff  for  $2,500  and  costs. 


Boyd,  C.  March  22nd.  1906. 

WEEKLY    COURT. 

STONE  V.  BROOKS. 

Illegal  Distrcfii^ — Dcrmnrrpff — Violalion  of  Agreement  for  Siis- 
pension — Trespass — Measure  of  Damages  —  Seizure  and 
Sale  of  Stock  of  Business  —  Goodwill,  Allowance  for — 
Chattel  Mortgage. 

Appeal  by  defendant  from  report  of  a  referee  upon  a 
reference  to  assess  damages  in  an  action  for  wrongfully  dis- 
training and  selling  when   no  rent  was  due,  and  also  for 
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wrongfully  seizing  amd  selling  goods  mortgaged  by  plaintiff 
to  defendant  at  a  time  when  defendant  had  no  right  to  seize 
under  the  terms  of  the  mortgage.  The  facts  appear  in  the 
judgment  of  the  Court  of  Appeal,  3  0.  W.  R.  527,  directing 
a  new  trial.  At  the  second  trial  the  reference  was  directed. 
The  referee  assessed  plaintiff^s  damages  at  $1,548.94.  Plain- 
tiff moved  for  judgment  on  the  report. 

J.  E.  Jones,  for  defendaait. 

J.  MacGregor,  for  plaintiff. 

Boyd,  C.  : —  ...  All  the  evidence  abundantly  sup- 
ports the  conclusion  of  the  referee,  upon  the  facts,  that, 
after  the  distress  first  made,  there  was  a  transaction  between 
the  parties  which  had  the  effect  of  suspending  the  proceed- 
ings until  an  opportunity  was  given  of  collecting  the  amount 
from  the  payment  of  accounts  handed  over,  which  would  fall 
due  on  1st  March.  The  parties  had  been  at  variance  as  to 
what  was  really  due  in  respect  of  rent — arising  from  the  un- 
certainty in  appropriating  payments  as  between  rent  and 
payment  on  a  chattel  mortgage — tut  about  13th  February 
its  was  agreed  that  the  balance  due  was  $162  on  all  accoimts, 
and  that  certain  accounts,  known  to  be  good,  to  the  value  of 
$162,  should  be  assigned  to  the  landlord,  on  payment  of 
which,  when  they  should  become  due  on  1st  March,  'all 
claim  was  to  be  sritisfied  in  respect  of  which  the  seizure  had 
been  made.  There  was  a  stay  of  proceedings  agreed  on  till 
Ist  March,  and  the  right  secured  by  contract  to  satisfy  the 
rent  ...  on  the  faith  of  which  these  accounts  were 
assigned.  All  these  accounts  were  after\yards  collected  in 
full  at  the  instance  of  the  landlord,  and,  though  he  says 
only  $70  reached  his  hands,  that  is  not  to  be  blamed  on  plain- 
tiff. This  is  well  proved  by  the  writings  and  by  parol,  and 
a  violation  of  this  agreement  amounted  to  a  trespass  by  the 
landlord:  Giles  v.  Spencer,  3  C.  B.  X.  S.  245;  Palmer  v. 
Bradbury,  [1899]  2  Q.  B.  405. 

Plaintiff^s  right  to  damages  arose  and  is  to  be  measured 
by  the  actual  value  of  the  goods,  less  the  contra  account  for 
rent  and  chattel  mortgage.  Upon  this  value  the  evidence  is 
verj^  meagre,  but  it  seems  to  me  that  the  referee  has  erred 
in  charging  the  amount  of  plaintiff's  business  as  a  going 
concern,  including  what  was  the  goodwill.  The  referee  has 
allowed  as  for  value  of  goods  bought  from  defendant,  $2,500, 
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and  bought  by  plaintiff  afterwards,  $1,300,  in  all  $3,800. 

1  would  deduct  from  the  damages  allowed  by  the  referee 
$900  as  for  the  goodwill.  That  was  not  sold,  and  it  re- 
mained with  the  tenant  for  the  remainder  of  his  term  had  he 
chosen  to  remain  in  the  premises  and  carry  on  the  business. 
In  any  a(spect  the  damages  on  this  head  are  too  remote,  and 
should  not  be  charged  upon  defendant.  The  net  result  is 
that  from  the  referee's  ultimate  ligure  of  $1,548.94,  as  the 
measure  of  recovery,  should  be  deducted  $900,  leaving  in 
plaintiff's  favour  $648.94.  The  costs  before  the  referee  have 
not  been  increased  by  this  inquiry  as  to  the  goodwill,  but 
there  will  be  no  costs  of  appeal  from  his  report. 

On  motion  for  judgment  I  direct  that  plaintiff  recover 
this  aftnount  of  $648.94,  with  costs  of  action  and  reference. 


Mabee,  J.  March  22nd,  1906. 

TRIAL. 

HAMILTOX  STEAMBOAT  CO.  v.  MACKAY. 

Water  and  Watercourses — Navigable  Waters — Hamilton  Bay 
— Deed — Grant  of  Wharf  on  one  Side  of  Slip — Deroga- 
tion from  Grant — Use  of  Slip  so  as  to  Prevent  Access  to 
Wharf — Evidence  of  Mode  of  User  at  Time  of  Grant — 
A  dm  i-ssihUity — Injunction, 

Action  for  an  injunction  to  restrain  defendants  from 
using  a  certain  slij)  at  the  foot  of  James  street,  in  Hamilton, 
in  any  way  that  might  derogate  from  a  grant  made  by  de- 
fendants to  plaintiffs  on  29th  November,  1888,  of  a  wharf 
on  the  easterly  side  of  the  slip,  the  waters  of  which  formed 
part  of  the  public  navigable  waters  of  Hamilton  bay. 

G.  F.  Shepley,  K.C.,  and  E.  H.  Ambrose,  Hamilton,  for 
plaintiffs. 

J.  W.  Nesbitt,  K.C.,  and  J.  G.  Gauld,  Hamilton,  for 
defendants. 
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Mabee,  J.: — The  facts  are  not  in  dispute.     Prior  to  the 
poTchase  of   the  wharf  by  plaintiffs  from  defendants,  the 
rrr-ier  had  been  using  the  slip  for  the  purpose  of  bringing 
iheiT  boats  up  to  the  easterly  wharf,  under  an  agreement 
with  defendants,  dated  28th  December,  1887,  and  in  speak- 
ing of  the  condition  of  matters  at  and  prior  to  the  pur- 
eliase,  and  as  to  what  plaintiffs  were  expecting  to  obtain  by 
their  purchase,  one  of  the  defendants  sa(ys-he  knew  plaintiffs 
were  intending  to  run  the  ^'Modjeska^'  and  "Macassa^'  in 
1S*>!>;  that  they  had  never  used  anything  but  the  slip  prior 
to  tliat  time;  that  they  were  expecting  to  bring  these  boats 
iniv  the  slip;  and  that  at  and  prior  to  that  time  no  boats 
were  or  had  been  using  the  slip    to    ajpproach   defendants' 
we-terly  dock  that  would  interfere  with  plaintiffs  using  the 
slip  as  they  were  expecting,  and  that  could  not  lie  side  by 
side  with  plaintiffs'  boats. 

The  boats  operated  by  plaintiffs  are  the  same  that  the 
deft'iidants  speak  of,  and  the  user  by  plaintiffs  of  the  slip  and 
i>t  I  heir  premises  has  in  no  way  changed  since  the  purchase. 
Det'endants,  however,  assert  the  right  to  use  the  waters  of 
the  slip  to  bring  large  freighters  up  to  their  westerly  dock, 
the  beam  of  these  boats  being  such  that  if  plaintiffs'  boats 
liii]il>6n  to  be  in  the  slip  when  these  large  boats  enter,  the 
forniet  cannot  get  out,  and  it  has  frequently  occurred  that 
our  of  plaintiffs'  boats  would  arrive  at  the  mouth  of  the  slip 
with  a  load  of  passengers  and  be  unable  to  enter  or  reach 
her  accustomed  landing  place  on  account  of  some  large  boat 
lying  at  defendants'  wharf.  This  state  of  affairs  has  created 
iniirh  trouble  and  inconvenience  to  plaintiffs,  and,  no  doubt, 
if  relief  is  granted  to  them,  it  will  cause  much  loss  to  de- 
fendants.    .     .     . 

The  deed  of  conveyance  to  plaintiffs  simply  defines  by 
motes  and  bounds  the  property  conveyed,  and  apparently 
mvers  the  entire  frontage  along  the  easterly  side  of  the  slip ; 
there  aare  no  reservations,  nor  does  the  conveyance  cover  any 
] portion  of  the  land  lying  beneath  the  waters  of  the  slip. 
l(  nas  stated  that  during  the  negotiations  for  the  purchase 
[ilnintiffs  wished  some  clause  inserted  in  the  conveyance 
trivmg  them  the  exclusive  right  to  use  the  waters  of  the 
sli|i,  and  that  defendants  refused  to  concede  this.  I  do  not, 
however,  regard  this  as  material  in  considering  the  question 
involved,  which  appeal's  to  me  to  be  simply  whether  any 
iiH  r  of  the  slip  by  defendants  in  a  way  that  interferes  with 
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the  use  and  enjoyment  of  it  as  an  approach  to  plaintiflEa' 
wharf  as  it  existed  at  the  time  of  the  deed,  and  as  defend- 
ants knew  plaintiffs  expected  to  continue,  is  a  derogation 
from  defendants^  grant. 

Defendants  contended  that  plaintiffs  could  use  the  south- 
erly end  of  the  wharf  when  large  steamers  were  in  the  slip, 
and  not  bring  their  boat  into  the  slip  at  all,  but  the  plans 
shew  the  water  to  be  much  shallower  there;  the  place  is 
more  exposed,  and,  as  the  coal  is  stored  at  the  southerly  end 
of  their  wharf,  it  is  apparent  that  any  interference  with  the 
mode  and  system  adopted  by  plaintiffs  in  operating  their 
boats,  and  handling  their  passengers  and  freight,  would  cause 
them  serious  loss  and  inconyenience. 

It  was  contended  for  defendants  that  because  the  waters 
of  the  slip  were  public  and  navigable,  the  ordinary  rules  of 
law  that  would  be  applicable  if  the  slip  were  the  property  of 
defendants,  or  within  their  control,  did  not  apply,  but  no 
authority  was  cited  for  that  contention.  Defendants,  as  the 
owners  of  the  westerly  wharf,  would  have  all  the  rights  in- 
cident to  riparian  proprietors  adjacent  to  navigable  waters, 
and,  in  the  absence  of  anything  to  the  contrary,  their  exer- 
cise of  those  riparian  rights  could  not  be  encroached  upon 
or  interfered  with ;  but  I  know  of  nothing  to  prevent  a  ripar- 
ian proprietor  from  entirely  divesting  himself  of  the  riparian 
rights  incident  to  his  property,  or  limiting  those  rights,  no 
matter  whether  the  property  is  situate  upon  public  navigable 
waters  or  upon  waters  that  are  not  public  and  navigable. 
The  right  of  access  to  defendants^  westerly  wharf  at  the  time 
of  the  conveyance  was  theirs  and  theirs  only,  and  existed 
solely  because  the  wharf  property  was  contiguous  to  the 
waters  of  the  slip,  and  where,  as  here,  a  man  owns  proper- 
ties upon  either  side  of  a  common  approach,  no  matter 
whether  the  waters  form  part  of  a  lake  or  bay  and  are  public 
and  navigable,  I  think  the  sale  of  one,  and  conveyance  with- 
out limitation  or  resenation,  prevents  the  use  of  the  waters 
of  the  slip,  as  incident  to  the  property  retained,  in  any  way 
that  interferes  with  the  use  that  was  being  made  of  the  slip, 
as  incident  to  the  property  purchased,  at  the  time  of  such 
purchase. 

There  wharves  are  both  private  property,  and  no  boat 
coming  into  the  slip  can  use  them  for  landing  without  the 
consent  of  the  owners,  and  if  boats  should  tie  up  at  defend- 
ants' wharf  without  their  permission,  they  would   have  the 
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right  to  cut  them  adrift  without  being  liable  for  damages; 
so  defendants,  bedng  owners  of  the  westerly  wharf,  and  it 
being  under  their  entire  control,  can  prevent  the  use  of  that 
wharf  by  any  boats  of  a  class  so  large  that  would  interfere 
with  that  use  of  the  waters  of  the  slip  that  it  was  intended 
plaintiffs  should  have.  | 

I  am  not  overlooking  the  fact  that,  as  appears  by  the 
map,  the  northerly  boundary  or  terminus  of  James  street 
comes  down  to  the  water  at  the  southerly  end  of  the  slip, 
and  that  it  is  said  to  be  the  law  that,  where  a  public  high- 
way is  laid  out  to  navigable  waters,  the  termination  of  such 
highway  is  presumed,  as  an  incident  to  such  highway,  to  be 
a  public  landing  place.  This  may  be  so  in  this  case.  The 
evidence  does  not  shew  what  in  the  way  of  street  termina- 
tion or  wharf  exists  at  the  junction  of  the  street  and  slip. 
There  may  be,  and  perhaps  is,  a  public  right  to  come  up  ' 
the  waters  of  the  slip  to  the  foot  of  the  street  and  there  land. 
If  such  right  does,  however,  exist,  it  does  not  affect  the  posi- 
tion of  the  parties  or  their  rights  in  this  litigation. 

The  right  contended  for  by  plaintiffs  is,  strictly  speak- 
ing, not  an  eaeement  connected  with  the  wharf  purchased 
by  them,  but  a  right  to  use  the  waters  of  the  slip  as  the  ap- 
proach to  their  wharf  in  the  manner  and  to  the  same  ex- 
tent as  used  by  them  under  the  former  agreement  between 
the  parties,  and  as  they  used  these  waters  at  the  time  of  the 
sale  by  defendants  to  plaintiffs  of  the  easterly  wharf. 

The  authorities  establish  that  evidence  is  admissible  to 
shew  the  mode  of  enjoyment  of  the  property  at  the  time 
of  the  conveyance  and  of  its  then  state  and  condition;  and 
I  am  of  opinion  that  the  user  of  the  slip  as  contended  for 
by  defendants  is  a  derogation  from  their  grant  of  29th  No- 
vember, 1888,  amd  that  plaintiffs  are  entitled  to  an  injunc- 
tion restraining  defendants  from  using  or  permitting  to  bo 
used  the  waters  of  the  slip  as  an  approach  to  the  westerly 
wharf  in  any  manner  that  interferes  with  the  use  by  plain- 
tiffs of  the  waters  of  the  slip  as  an  approach  to  the  east- 
erly wharf,  as  such  use  existed  at  and  prior  to  the  date  of 
the  grant. 

Plaintiffs  will  have  costs  of  action. 

See  Hall  v.  Lund,  1  H.  &  C.  670 ;  Munn  v.  Illinois,  94 
r.  g.  113;  Button  v.  Strong,  1  Black  23;  Harrington  v. 
Edwards,  17  Wis.  586;  Suffield  v.  Brown,  4  De  G.  J.  &  S. 
184. 
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Mabee,  J.  March  22nd,  1906. 

TRIAL. 

MALDEN    B.     C.    SEPABATE     SCHOOL     (NO.    3  A) 
TBUSTEES  V.  MABTIN. 

Separate  Schools — Formation  of  Union  School  Section^— De- 
fective Proceedings — Declaration  that  School  not  Legally 
Established — Injunction, 

Action  by  the  trustees  of  Boman  Catholic  separate  school 
section  No.  3  (a)  in  the  township  of  Maiden  against  de- 
fendant's, as  trustees  of  an  alleged  separate  school  known  as 
union  Boman  Catholic  separate  school  No.  7  for  the  town- 
ships of  Maiden  and  Anderdon,  for  a  declaration  that  cer- 
tfeiin  notices  given  and  steps  taken  for  the  formation  of  the 
last  mentioned  school  were  null  and  void;  that  defendants 
had  no  authority,  to  establish  and  maintain  their  school  at 
the  expense  in  whole  or  in  part  of  supporters  of  the  school 
in  plaintiffs*  section;  for  an  injunction,  &c. 

A.  H.  Clarke,  K.C.,  for  plaintiffs. 

F.  A.  Hough,  Amherstburg,  for  defendants. 

Mabee,  J.: — The  school  of  which  plaintiffs  are  trustees 
was  formed  as  the  result  of  a  meeting  held  on  14th  Novem- 
ber, 1874;  a  school  house  was  built;  and  the  scheme  has 
been  in  operation  ever  since.  The  persons  who  formed  this 
school  were  resident  in  public  school  section  No.  3,  as  defined 
by  a  by-law  of  the  township  of  Maiden  passed  on  27th  No- 
vember, 1871,  the  limits  of  the  section  being  fully  set  out  in 
that  by-law. 

Certain  separate  school  supporters  in  Maiden  resident  in 
the  above  section  and  in  the  adjoining  township  of  Ander- 
don took  steps  to  form  a  union  separate  school  in  1905,  and 
it  is  the  validity  of  those  proceedings  that  are  now  in  dis- 
pute, plaintiffs  alleging  that  the  establishment  of  this  last 
mentioned  school  will  either  compel  them  to  abandon  the 
maintenance  of  their  school  or  double  the  taxes  of  those  who 
support  it.  This,  however,  is  immaterial,  as,  if  the  estab- 
lishment of  the  school  of  which  defendants  arc  trustees  is 
legal,  there  is  an  end  of  the  question  involved  in  this  action. 
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A  number  of  objections  were  taken  to  the  various  notices, 
calling  of  meetings,  and  process  of  organization  of  the  school 
represented  by  defendants'  trustees;  but,  in  the  view  I  take 
of  the  matter,  it  is  necessary  to  consider  one  only  of  these 
objections. 

Proceedings  were  taken  under  R.  S.  0.  1897  ch.  294,  sec. 
21,  which  provides  that  not  less  than  5  freeholders  or  house- 
holdjers  and  heads  of  families  resident  within  any  school  sec- 
tion may  convene  a  public  meeting  of  persons  desiring  to 
establish  a  separate  school  for  Roman  Catholics  in  such  school 
section.  The  mode  of  procedure  adopted  was  to  form  a  union 
separate  school  section,  and,  without  considering  whether 
that  is  contemplated  by  the  Act,  or  whether  the  proper  course 
to  pursue  would  not  have  been  to  form  independent  separate 
schools  in  Maiden  and  Anderdon,  and  then  take  the  steps 
provided  by  sec.  29  to  form  them  into  a  union  section,  it 
appears  that  there  were  5  persons  in  the  township  of  Maiden 
who  were  householders  or  freeholders  and  heads  of  families, 
within  sec.  21,  who  were  in  favour  of  the  establishment  of 
this  school  and  who  convened  the  meeting.  It  is  contended 
by  plaintiffs  that  4  only  of  those  persons  were  resident  with- 
in school  section  No.  3,  and  that  sec.  21  not  being  complied 
with,  as  the  initial  step  in  the  matter,  everything  that  fol- 
lowed was  a  nullity. 

The  by-law  of  27th  November,  1871,  was  amended  by  by- 
law No.  271  of  the  township  of  Maiden,  passed  on  30th 
March,  1891,  which  purports  to  be  a  by-law  to  divide  school 
section  No.  2,  Maiden,  into  two  sections,  and  it  then,  by  its 
enacting  clause,  divides  section  No.  2  into  2  sections,  to  be 
thereafter  known  as  section  2  and  section  3,  and  the  various 
township  lots  and  parts  of  lots  forming  each  of  these  sec- 
tions, Nos.  2  and  3,  are  specifically  mentioned  and  set  forth 
in  the  by-laws,  and  lot  No.  43  is  designated  as  forming  part 
of  school  section  No.  3.  This  by-law,  read  in  conjunction 
with  that  of  27th  November,  1871,  establishes  two  No.  3  sec- 
tions, with  the  boundaries  of  each  all  clearly  defined,  and 
one  of  the  5  persons  moving  for  the  establishment  of  the  new 
separate  school  lives  on  lot  43,  and  thus  4  are  heads  of  fam- 
ilies in  what  may  be  called  old  section  No.  3  or  3  (A),  and 
one  in  new  section  3  or  3  (B) ;  and  so  there  are  not  5  per- 
sons from  the  same  section  moving  in  the  matter. 

It  was  strongly  urged  for  defendants  that  there  were  not 
two  No.  3  sections;  but  the  by-laws  clearlv  shew  that  there 


RE  HARSH  A.  471 

^^^e,  and  that,  prior  to  by-law  No.  271,  lot  43  was  in  school 
^^ction  No.  2,  and  does  not  now  and  never  did  form  part 

^^  section  3,  within  which  the  other  4  heads  of  families  re- 

sidie. 

It  was  also  urged  for  defendants  that,  as  the  steps  taken 
^  the  residents  in  Anderdon  seemed  to  be  regular,  there 
^as  a  corporation  under  the  Act,  of  which  defendants  were 
trustees,  quite  apart  from  anything  done  by  the  residents  of 
Maiden,  and  the  separate  school  supporters  who  fell  within 
^ee,  44z  of  the  Act,  must  support  this  school,  and  they  formed 
the    ratepayers  whose  support  was  in  dispute.     This  is  by 
■Qo  xneans  clear  from  the  steps  taken;  the  whole  scheme  was 
8L    joixit  one  from  the  beginning,  as  all  the  persons  living  in 
^^^Lii    ^Maiden  and  Anderdon  in  the  area  in  question,  and  who 
'^'flkii^d  the  school  formed,  signed  an  agreement  to  become 
supj>oxters  of  the  same,  if  a  union  school  was  established, 
and,     in  my  judgment,  no  valid  union  school  was  established. 
lE^laintiffs  are  entitled  to  a  declaration  that  defendants 
hv^       no  authority  to  maintain  their  school  at  the  expense, 
in    ^wtiole  or  in  part,  of  the  supporters  of  the  school  repre- 
sea.t^^  ])y  plaintiffs,  and  to  an  injunction  restraining  defend- 
ants-     if rom  interfering  in  any  way  with  the  said  school  or  the 
sup>  j3"C3rters  thereof  as  such. 

-^^^s  defendants  are  not  to  blame  for  the  error  of  the  town- 
ships officers  who  created  confusion  by  establishing  two  sec- 
tioxi  ^  known  as  No.  3  in  the  township,  there  will  be  no  costs 
of     "t-lne  action. 


March  22nd,  1906. 

DIVISIONAL  COURT. 

Re  HARSHA. 

^^^^^^^adition — Warrant   of   Convmitment — Form — Persons   to 

-n^^hom    Addressed — Forgery — Statement    of    Offence    in 

'Warrant — Intent  to  Defraud — Proof  that  Offence  Charged 

-Cs  a  Crime  in  Foreign  Country — Complaint — Information 

and  Belief. 

-Appeal  by  prisoner  from  order  of  Boyd,  C,  ante  398, 
^^f  xising  motion  for  a  writ  of  habeas  corpus. 
J.  B.  Mackenzie,  for  the  prisoner. 
J.  W.  Curry,  K.C,  for  the  United  States  Government. 

The  Court    (Mulock.  C.J.,  Anglin,  J.,  Clute,  J.), 
dismissed  the  appeal. 
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Boyd,  C.  March  23rd,  1906. 

chambers. 

IMPERIAL  PAPER  MILLS  OF  CANADA  v.  McDOXALD. 

Parties — Motion  to   Add  Defendant — Replevin  —  Counter- 
claim — Third  Party  Procedure — Rules  of  Court, 

Appeal  by  John  Gray  from  order  of  Master  in  Chambers 
(ante  412)  refusing  a  motion  to  add  the  appellant  as  a  de- 
fendant, and  appeal  by  defendants  from  the  'Master's  order 
allowing  plaintiffs  to  replevy  the  horses  the  conversion  of 
which  by  defendants  was  alleged  by  plaintiffs  in  the  action. 

J.  B.  Clarke,  K.  C,  for  John  Gray. 

J.  W.  McCullough,  for  defendants. 

Frank  Ford,  for  plaintiffs. 

Boyd,  C.  : — The  question  of  pleading  and  parties  falls 
more  nearly  within  the  rule  laid  do^Ti  in  Xorris  v.  Beazley, 
2  C.  P.  D.  80,  than  the  ruling  relied  on  in  Montgomery  v. 
Foy,  [1895]  2  Q.  B.  321.  The  former  case  decides  that  when 
a  plaintiff,  acting  within  his  right,  brings  an  action  against 
one  defendant  for  a  distinct  cause  of  action,  it  is  not  for  the 
defendant  to  bring  in  another  defendant  against  the  opposi- 
tion of  plaintiff — one  against  whom  plaintiff  makes  no  claim, 
but  who  is  sought  to  be  added  for  the  convenience  of  the 
original  defendant.  There  must  be  a  very  clear  and  a  very 
strong  case  made,  to  induce  the  Court  to  introduce  a  new 
defendant  against  whom  the  plaintiff  does  not  wish  to  pro- 
ceed, and  whose  presence  is  not  necessary  to  determine  the 
mattei's  involved  in  the  action  as  constituted  between  the 
original  parties:  see  per  Coleridge,  L.  C.  J.,  2  C.  P.  D.  at 
p.  84.     .     .     . 

[Reference  to  McCheane  v.  Gylc^  [1902]  1  Ch.  911,  and 
discussion  of  Montgomery  v.  Foy.] 

Here  the  action  is  tort  against  the  immediate  wrongdoers; 
they  may  or  may  not  have  redress  against  the  man  Gray  who 
gave  them  the  horses,  but  that  is  a  matter  between  them, 
for  which  tlie  Master  has  provided  by  the  order  in  appeal. 
The  whole  issue  is  whether  the  horses  belong  to  plaintiffs,  or 


RE  WILKIE.  473 

how  many  of  them  do  so.  The  presence  of  Gray  is  not  neces- 
sary to  enable  final  adjudication  to  be  made  in  this  contro- 
versy. And  on  the  other  alternative  of  the  Rule  206  (2) 
Gray  ought  not  to  have  been  joined,  because  any  wrongdoer 
can  be  sued  separately  at  the  option  of  the  plaintiff  aggrieved. 

[Beference  to  Peterson  v.  Fredericks,  15  P.  R.  361,  364, 
and  Hewitt  v.  Heise,  11  P.  P.  47.] 

I  would  affirm  the  Master  as  to  joinder  of  parties  and  as 
to  the  order  to  replevy  with  costs  in  cause  to  plaintiff. 


Boyd,  C.  March   23rd,   1906. 

WEEKLY    COURT. 

Re  WILKIE. 

Will — Constrvction — Bequest   to   "  my  Family  *' — Exclusion 
of  Children  of  Deceased  Child, 

Motion  by  the  National  Trust  Company,  administrators 
with  the  will  annexed  of  the  estate  of  Isabella  Wilkie,  de- 
ceased, for  a  summary  order  ascertaining  the  persons  entitled 
to  sliare  in  the  estate  of  the  deceased,  directing  that  Alex- 
ander Wilkie,  one  of  the  sons  of  the  testatrix,  an  absentee, 
he  represented  by  the  other  parties  in  the  same  interest,  al- 
lowing the  administrators  to  pay  into  Court  any  moneys  to 
which  the  absentee  might  be  found  entitled,  and  in  the  event 
of  \is  being  determined  that  the  infant  children  of  George 
Wilkie,  decease<l,  one  of  the  sons  of  the  testatrix,  were  en- 
titled to  ^^hare  in  the  estate,  allowing  tho  administrators  to 
pay  their  shares  into  Court. 

By  the  will  in  question  the  testatrix  made  cerfain  specific 
bequests,  and  then  directed  that  "  what  money  remains  to  be 
equally  divided  amongst  my  family.'* 

Several  children  of  the  testatrix  survived  her,  and  one 
son,  George  Wilkie,  predeceased  her,  dying  however  after 
the  date  of  her  will,  and  leaving  3  infant  children. 
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R.  C.  H.  Cassels,  for  the  administrators  and  the  children 
of  the  testatrix. 

F.  W.  Harcourt,  for  the  infant  children  of  George  Wilkie, 
deceased. 

Boyd,  C.  : — The  construction  of  this  will  as  to  the  phrai^e 
"  what  money  remains  to  be  equally  divided  amongst  my 
family  ^'  is  covered  completely  by  authority.  The  gift  to  "  my 
family^^  means,  in  the  absence  of  any  context  (as  here), 
children,  and  is  a  gift  to  a  class.  By  this  rule  before  the 
Wills  Act,  and  not  disturbed  by  it,  one  member  of  the  claims 
who  dies  before  the  testator  disappears  from  the  family,  and 
the  surviving  children  take  all,  to  the  exclusion  of  children 
of  the  deceased  member.  So  that  the  residue  here  goes 
equally  to  the  surviving  sons  and  daughters:  Re  Harvev, 
[1893]  1  Ch.  567,  and  In  re  Clark,  8  0.  L.  R.  599,  4  0.  W. 
R.  414. 

Pay  share  of  absentee  into  Court. 

Costs  out  of  estate. 


Boyd,  C.  March  23rd.  1906. 

weekly  court. 

GIBSOX  V.  GARDNER. 

Account — Reference — Executor — Stated  Account — Audit  hy 
Surrogate  Judge — Consent  Judgment  —  Re-opening  Ac- 
count. 

Appeal  by  plaintiff  from  ruling  of  Master  in  Ordinary  in 
course  of  a  reference  under  a  consent  Judgment  to  take  the 
accounts  of  defendant  Gardner  as  executor.  The  Master 
certified  that  he  had  adopted  the  result  of  an  accounting  be- 
fore a  Surrogate  Court  Judge  up  to  the  time  of  such 
accounting. 

F.  Arnoldi,  K.C,  for  plaintiff. 

A.  H.  :Marsh,  K.C.,  for  defendant  Gardner. 

F.  W.  Harcourt,  for  defendant  Vera  Burdett  Gibson,  an 
infant. 
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Boyd,  C.  : — The  settled  practice  appears  now  to  be  in 
England  as  it  has  long  been  establiirhed  here  under  the  Gen- 
eral Orders  (now  Con.  Rules  665,  666,  667),  that  under  a 
judgment  or  order  to  account  the  Master  may  inquire  into, 
adjudge,  and  report  upon  settled  accounts — and  this  whether 
the  judgment  is  by  consent  or  otherwise,  and  whether  the 
matter  be  referred  to  in  the  pleadings  or  not.  That  con- 
venient practice,  recognized  in  Xewen  v.  Wetten,  31  Beav. 
315,  is  firmly  grounded  by  the  Court  of  Appeal  in  Holgate 
V.  Shutt  ...  27  fch.  D.  Ill  and  28  Ch.  D.  111.  .  . 
Edinburgh  Life  Assurance  Co.  v.  Allen,  23  Gr..  230,  which 
has  been  followed  without  question  ever  since. 

But  it  IS  said  that  this  prior  investigation  of  the  estate 
accounts  before  the  Surrogate  Judge  of  the  locality  is  not  a 
matter  of  settled  or  stated  account,  but  is  rather  to  be  treated 
as  res  judicata,  which  should  be  set  up  in  the  pleadings.  R. 
S.  0.  1897  ch.  59,  sec.  72,  is  this,  that  the  account  of  the 
dealing  of  the  executor  with  the  estate  being  filed  and  ap- 
proved of  by  the  Judge  shall  be  binding  upon  any  person 
notified  and  attending  on  the  proceedings  in  any  subsequent 
investigation  of  the  account  in  the  High  Court — except  in  so 
far  as  mistake  or  fraud  is  shewn  in  the  account  so  approved. 
This  investigation  is  substantially  an  auditing  of  the  ac- 
counts, and  it  was  so  treated  in  Re  Russell,  8  0.  L.  R.  481, 
3  0.  W.  R.  926.  It  is  just  the  sort  of  examination  and  ap- 
proval of  accounts  that  was  dealt  with  in  the  English  case 
cited  in  27  and  28  Ch.  D.,  where  the  audit  was  by  an  officer 
appointed  under  tlie  rules  of  a  benefit  society.    ..     .     . 

Appeal  dismissed  with  costs. 


'     March  23rd,  1906. 

divisional  court. 

CAMPBELL  V.  CROIL. 

Mortgage — Sale — Purchase  Money — Default  —  Deficiency — 
Money  in  Court  —  Payment  out  —  Creditors  of  Partner- 
ship, 

Appeal  by  defendant  Croil  from  ord^r  of  Britton,  J., 
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ante  379,  aflBrming  order  of  M&ster  in  Chambers,  6  0.  W.  R. 
933,  directing  distribution  of  fund  in  Court. 

G.  A.  Stiles,  Cornwall,  for  appellant. 

E.  C.  Cattanach,  for  defendant  McCullougb. 

W.  E.  Middleton,  for  plaintiff. 

The  Couht  (Mulock,  C.J.,  Anglin,  J.,  Clute,  J.), 
dismissed  the  appeal  with  costs,  but  without  prejudice  to  any 
action  which  any  creditor  of  the  firm  of  Croil  &  McCuUough 
may  be  advised  to  bring. 


Anglix,  J.  March  24th,  1906. 

TRIAL. 

ROBERTSON  v.  NORTHERN  NAVIGATION  CO. 

Master  and  Servant — Contract  of  Hiring — Breach — Wrong- 
ful Dismissal — Attempted  Alteration  in  Terms — Justifi- 
cation for  Dismissal — Damages  —  Lad'  of  Promptitude 
in  ^<celnng  other  Employment — Impossibility  of  Perform^ 
ance  of  Contract — Destruction  of  Ship  for  which  Plains 
tiff's  Services  were  Engaged. 

Action  for  damages  for  wrongful  dismissal  of  plaintiff 
from  tlie  employment  of  defendants  as  chief  engineer  of  the 
steamer  '*  City  of  CoUingwood."  Plaintiff  alleged  that  he 
had  been  employed  by  defendants  in  and  before  1904,  axid 
had  been  engaged  by  them  for  1905,  buv  that  they  refused 
to  earn'  out  their  contract. 

A.  G.  MacKay,  K.C.,  for  plaintiff. 

W.  Nesbitt,  K.C.,  and  Britton  Osier,  for  defendants. 

Anglix,  J. : — .  .  ,  In  1904  plaintiff  was  first  engaged 
by  written  contract  at  a  salary  of  $900  for  the  season.  In 
the  previous  year  his  salary  had  been  the  same,  and  his  staff 
had  consisted  of  a  second  engineer,  4  firemen,  and  an  oiler. 
Plaintiff  demurring  to  this,  negotiations  ensued  between  Iiim- 
self  and  the  manager.     Finally  plaintiff  proposed  that  "  if 
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defendants  would  increase  his  salary  from  $900  to  $1,000,  he 
would  agree  to  run  the  boat  with  4  firemen  and  without  an 
oiler."  This  was  assented  to  by  defendants'  manager,  Mr. 
Gildersleeve,  who  states  that  the  written  contract  was  not 
abrogated,  but  that  defendants  agreed  to  give  plaintiff  $100 
as  a  bonus  for  1904,  in  consideration  of  his  dispensing  with 
the  oiler. 

I  find  as  a  fact  that  the  contract  at  |900  was  rescinded 
and  abandoned,  and  a  new  oral  contract  made,  by  which 
plaintiff  was  for  the  season  of  1904  to  receive  a  salary  of 
$1,000  (not  $900  plus  a  bonus  of  $100),  rnd  that  a  term  of 
this  contract  was  that  plaintiff  should  have  4  firemen  in  his 
department,  in  lieu  of  4  firemen  and  an  oiler  as  theretofore. 

In  January,  1905,  defendants  offered  plaintiff  another 
steamer,  but,  upon  his  expressing  a  preference  "  to  go  on  the 
*  CoUingwood '  again  on  the  same  terms  as  last  season,"  he 
was  advised  by  letter  of  21st  January  that  "  as  you  have  made 
a  choice  of  the  *  CoUingwood '  you  a*re  booked  for  her  on  the 
same  terms  as  last  year."  1 

By  letter,  which  he  received  about  1st  flarch  at  Cleve- 
land, plaintiff  was  for  the  first  time  informed  by  defendants 
that  "  we  only  intend  to  carry  3  firemen  on  the  ^  CoUing- 
wood.' " ,  Plaintifi',  intending  to  be  in  CoUingwood  early  in 
March,  did  not  write  in  answer  to  this  letter,  lie  reached 
CoUingwood  on  21st  March  and  had  some  discussion  with  the 
manager  about  the  proposed  reduction  in  the  number  of  fire- 
men. Alterations  in  the  method  of  handling  ashes  and  in 
the  appliances  for  opening  and  closing  th3  boiler  valves  were 
suggested  by  the  manager  with  a  view  to  rendering  the  ser- 
vices of  a  fourth  fireman  unnecessary.  PlaintiJ!  thought  that 
these  changes  would  not  be  satisfactory,  and  insisted  upon  his 
contractual  right  to  have  4  firemen.  The  manager  insisted 
upon  plaintiff  undertaking  to  work  with  3  firemen,  and,  upon 
his  final  refusal  to  do  so,  informed  him  that  his  *'  contract 
was  cancelled."  I  find  that  this  cancellation  by  the  manager 
was  solely  becanse  of  plaintiff  insisting  upon  his  right  to  have 
4  firemen  for  the  season  of  1905,  as  he  had  in  1904.  It  was 
suggested  that  a  refusal  of  plaintiff  to  promise  to  report  to  tlie 
captain  for  inspection  of  his  department,  as  demanded  by  the 
manager,  amounted  to  insubordination  justifying  his  dis- 
missal. I  find  that  when  this  question  cajne  up  in  .  .  . 
1904,  the  manager,   tacitly   if  not  expressly,   acquiesced   in 
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plaintiff^s  view  that  it  was  unnecessary,  if  not  undesirable, 
that  such  a  report  should  be  made.  I  further  find  that  noth- 
ing was  said  upon  this  point  when  plaintiff  was  engaged  for 
1905,  and  that,  when  it  wa^  casually  meationed  in  the  con- 
versation of  2l8t  March,  the  manager  expressly  waived  it, 
saying,  "  WVU  let  that  go/'  There  was  nothing  in  this  al- 
lied insubordination  to  justify  defendants  in  cancelling 
plaintiff^s  engagement. 

1  therefore  hold  that  defendants  wrongfully  dismissed 
plaintiff  on  21st  March,  1905,  in  breach  of  their  contract  to 
employ  him  for  the  ensuing  season  of  navigation. 

If  it  were  necessar}-  to  consider  the  attitude  of  plain- 
tiff, apart  from  an  express  contract  as  to  the  number  of 
firemen  to  be  furnished  him,  I  might  hesitate — in  all  the  cir- 
cumstances, and  especially  in  view  of  what  had  taken  place 
in  1904  in  regard  to  the  number  of  men  to  be  employed  in 
the  engineer's  department — -*to  hold  that  the  demand  of  the 
manager  that  the  boat  should  be  operated  with  3  firemen  was 
of  such  a  character  that  refusal  by  plaintiff  to  accede  to  it 
would  justify  his  dismissal.  The  failure  6f  the  manager  to 
communicate  this  very  important  proposed  change  to  the 
engineer  when  engaging  him  in  January,  wholly  unexplained 
as  it  is,  was,  in  the  circumstances,  1  think,  imfair,  an^l  would 
go  far  to  justify  plaintiff's  refusal  to  accede  to  it  2  months 
later,  when  he  was  very  much  at  the  mercy  of  defendants  for 
the  season  of  1905.  But  the  express  term  of  plaintiff's  con- 
tract renders  it  unnecessary  to  pass  upon  this  aspect  of  the 
ease. 

It  remains  to  consider  the  quantum  of  damages  recover- 
able. Plaintiff,  after  crediting  moneys  earned  from  various 
sources,  now  claims  $569.31.     .     .     . 

Defendants  urge  that  had  plaintiff  acted  promptly  upon 
receipt  of  their  letter  notifying  him  of  the  proposed  change 
in  the  number  of  firemen,  he  could  have  obtained  other  em- 
ployment and  would  liave  sustained  no  damage.  When  plain- 
tiff received  this  letter  lie  was  in  Cleveland.  He  intended  re- 
turning home  in  a  short  time,  and  was  in  fact  in  Colling- 
wood  on  2l8t  March.  There  is  much  to  explain  and  excuse 
his  failure  to  answer  this  letter.  His  course  was  by  no  means 
imreasonable.  Moreover,  he  was  not  obliged  to  anticipate 
that  defendants  would  adhere  to  their  avowed  intention  to 
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reduce  the  number  of  firemen  when  confronted  with  his  de- 
termination to  insist  upon  his  contractual  rights  and  advised 
of  his  views  as  to  the  requirements  of  his  department. 
Neither  could  I  find  upon  the  evidence  that  after  his  return 
from  Cleveland  plaintiff  could  have  done  better  for  himself 
or  in  ease  of  defendants  than  he  has  done  since  2l8t  March, 
1905. 

Then  again  defendants  urge  that  plaintiff,  a  month  before 
the  close  of  navigation,  left  employment  which  he  obtained. 
Upon  plaintiff's  evidence,  the  only  evidence  upon  the  point — 
^hich  I  fully  accept — 1  find  that  he  was  justified  in  relin- 
^viishing  that  employment  when  he  did. 

Finally  it  is  contended  by  Mr.  Nesbitt  that  because  the 
steamer  "  Collingwood"  was  burned  on.  19th  June,  1905,  the 
case  must  be  viewed  as  if  plaintiff's  engagement  by  defen- 
dants had  been    for   a    period    terminating   with    that  day. 
Though  for  the  purposes  of  this  action  it  was  admitted,  after 
the  evidence  had  been  closed,  that  the  steamer  was  in  fact 
burned,  there  is  no  admission  as  to  the  cause  of  the  fire,  or 
that  its  occurrence  is  not  ascribable  to  any  default  of  defen- 
dants,  or  that  had  plaintiff  been  in  charge  of  the  engineer's 
department  with  a  staff  of  4  firemen,  the  steamer  would  have 
^een  destroyed  as  it  was.     Not  only  is  no  such  matter  pleaded 
hy  defendants — which,  perhaps,  is  not  strictly  necessary — ^but 
there    is  not  anything  in  evidence  bearing  upon  it,  as  there 
mig-ht    well  have  been  had   the  pleadings  or  any  evidence 
offered  by  defendants  indicated  that  they  intended  to  rely 
upon    it.     It  would  be  most  unfair  to  plaintiff  to  conclude 
^^^y^hing  against  him  in  this  action  upon  these  matters,  the 
onus    being  on  defendants,  seeking  to  set  up   the  destruction 
^i  the  steamer,  at  a  date  subsequent  to  the  breach  of  contract, 
^^    nnitigation  of  damages,  at  least  to  prove  that  that  event 
happened  without  any  default  upon  their  part.     Assuming 
plaintiff's  contract  to  be  one  in  which  the  continued  existence 
^^  th^  "  CoUingwood  "  as  a  steamer  should  be  deemed  a  con- 
**itioTi.  of  the  continuance  of  tlie  obligation  of  the  parties, 
'^ne    distinct  breach  by  defendants,  long  before  the  burning 
*^*    the  steamer,  and  the  non-exclusion  of  default  of  defen- 
naxits  in  connection  with  such  burning,  clearly  distinguish  the 
P}-es^OTit  case  from  Ellis  v.  Midland  R.  W.  Co.,  7  A.  R.  464, 
P^'icholl  v.  Ashton,  [1901]  2  K.  B.  126,  Kell  v.  Henrv,  [1903] 
^*    K.    B.  740,  and  Chandler  v.  Webstor,  [100-1]  1  K.  B.  493, 
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cited  by  Mr.  Nesbitt,  which  all  rest  upon  the  well  known  doc- 
trine enunciated  in  Taylor  v.  Caldwell,  3  B.  &  S.  826,  833. 
1  find  no  authority  for  the  proposition  that,  upon  proof  of 
mere  impossibility  of  performance  arising  after  breach  by  the 
employer,  the  servant  would  be,  without  more,  and  in  the 
absence  of  any  evidence  that  such  impossibility  had  occurred 
without  default  of  the  employer,  restricted  in  his  recovery  to 
such  damages  as  he  would  be  entitled  to  recover  had  his  en- 
gagement been  for  a  period  terminating  simultaneously  with 
such  impossibility  happening.  In  my  opinion,  the  quantum 
of  damages  recoverable  is  not  so  restricted".     .     .     . 

1  therefore  find   plaintiff    entitled    to    judgment,  and  I 
assess  his  damages  at  $560.69.  , 

If  defendants'  contention  as  to  the  burning  of  the  steamer 
were  to  prevail,  I  would  assess  plaintiff's  damages  at  $363.65. 

Defendants  will  pay  plaintift's  cost;*  of  this  action. 
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TRIAL. 

OTTAWA  ELECTRIC  CO.  v.  CITY  OF  OTTAWA. 

Assessment  and  Taxes — Street  Railway — Exemptions — Land 
Leased  from  Crown  —  Agreement  with  Municipality — 
Construction — Storage  Battery  —  Beai  or  Personal  Pro^ 
perty — Ejusdem  Oeneris  Rule — Fixture. 

Action  to  recover  $5,000  paid  by  plaintiffs  to  defendants 
for  taxes  in  1904,  in  respect  of  an  assessment  made  in  1903, 
and  for  a  declaration  that  the  assessment  was  illegal  and 
void. 

F.  H.  Chrysler,  K.C.,  for  plaintiffs. 

T.  McVeity,  Ottawa,  for  defendants. 

Teetzel,  J. : — Plaintiffs  are  lessees  from  the  Crown  of 
3  hydraulic  lots,  npon  one  of  which  is  erected  a  bnilding  con- 
taining a  storage  battery,  which  consists  of  288  cells,  being 
wooden  boxes  lined  with  lead,  each  containing  a  number  of 
leaden  and  glass  plates.  The  cells  are  all  connected  by  sold- 
ering or  lead  burning,  and  the  total  weight  is  severaJ  tons. 
The  battery  rests  by  its  own  weight  on  insulators,  and  is  in 
no  way  fastened  to  the  floor.  The  building  was  specially  put 
up  for  it,  and  the  items  for  its  construction  were  put  together 
in  the  building.  It  is  connected  with  plaintiff?'  railway 
voL.vn.  o.w.R.  NO.  12 — 83 
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by  two  cables,  the  one  joining  the  trolley  wire,  and  the  other 
joining  the  tracks.  It  is  an  important  part  of  plaintifEs' 
electric  railway  system.  Its  functions  are  not  only  to  regu- 
late the  current  supplied  by  the  generators,  but  to  act  as  a 
reservoir  for  surplus  electric  energy,  and  it  contributes  great- 
ly to  the  efficient  and  economical  operation  of  the  railway. 

Plaintiffs  were  assessed  for  $100,000  in  respect  of  the  3 
lots,  and  of  that  sum  $40,000  was  the  value  placed  upon  the 
battery. 

Plaintiffs  take  2  objections  to  the  afisessment :  first,  to  the 
whole  sum,  on  the  ground  that  the  lots  are  the  property  of 
the  Crown,  and  therefore  defendants  have  no  jurisdiction  to 
assess  or  impose  taxes  upon  it;  and  second,  to  the  $40,000, 
on  the  ground'  that  the  storage  battery  is  personal  property, 
and  therefore  exempt  from  taxation  under  an  agreement  be- 
tween plaintiffs  and  defendants,  dated  28th  June,  1893,  con- 
firmed by  ch.  76  of  the  statutes  of  Ontario,  1894. 

The' lease  from  the  Crown  to  plaintiffs  is  for  21  years,  at 
a  yearly  rental,  and  is  renewable  in  perpetuity,  and  there  is 
no  restraint  upon  assignment. 

I  think  the  first  objection  must  be  disallowed,  on  the  au- 
thority of  Niagara  Falls  Park  R.  W.  Co.  v.  Towti  of  Niagara 
Falls,  31  0.  fi.  29,  and  the  cases  therein  referred  to. 

The  assessment  in  question  is  under  sub-sec.  2  of  sec.  7 
of  B.  S.  0.  1897  ch.  224,  which  reads:  "Where  any  pro- 
perty mentioned  in  the  preceding  clause  ^^ — ^property  v^ted 
in  the  Crown — "  is  occupied  by  any  person  otherwise  than  in 
an  official  capacity,  the  occupant  shall  be  assessed  in  respect 
thereof,  but  the  property  itself  shall  not  be  liable.*^ 

Now,  while  the  fee  in  the  land  in  question  is  vested  in 
the  Cro\^Ti,  plaintiffs  own  the  leasehold  estate  therein,  and 
are  in  actual  continuous  and  exclusive  possession  thereof,  for 
the  purposes  of  their  business,  and  not  in  any  official  capa- 
city. 1  am,  therefore,  of  the  opinion  that,  while  the  land 
itself  is  not  liable  for  the  taxes,  plaintiffs  were  properly  as- 
sessed in  respect  of  the  same. 

See  also  Mersey  v.  Cameron,  11  H.  L.  Cas.  443;  Totten 
V.  Truax,  16  0.  R.  490;  Ruddell  v.  Georgeson,  5  Western 
Law  Times  2,  per  Killam,  J.;  California  v.  Moore,  12  Cal. 
56 ;  Ex  p.  Gaines,  56  Ark.  227. 

As  to  the  second  objection,  the  agreement  referred  to 
provides  as  follows :  "  18.  The  corporation  shall  grant  to 
the  said  companies  exemption  from  taxation  and  all  other 
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municipal  rates  on  their  franchises,  tracks,  and  rolling  stock, 
and  other  personal  property  used  in  and  about  the  working 
of  the  railway,  also  on  the  income  of  the  companies  earned 
from  the  working  of  the  said  railway,  for  a  period  of  30 
years  from  the  said  13th  day  of  August,  A.D.  1893.  But 
this  shall  not  apply  to  the  real  estate  of  the  companie/s/' 
''52.  In  this  agreement,  unless  the  context  otherwise  re- 
quires, the  expression  'track'  shall  mean  the  rails,  ties,  wires, 
and  other  works  of  the  company  used  in  connection  there- 
with." 

The  question,  therefore,  is,  whether  the  storage  battery 
is  personal  property,  or,  if  not,  whether  it  is  included  within 
the  expression  "  other  works,"  in  clause  52. 

I  think,  having  regard  to  the  purpose  of  the  storage  bat- 
tery, its  constituent  importance  as  a  part  of  plaintiffs'  rail- 
way and  power  plant,  and  the  manner  of  its  attachment  to  the 
premises,  plaintiffs  must  be  held  to  have  intended  that  it 
should  remain  permanently  connected  with  their  railway 
system  as  an  important  integral  part  thereof.  Under  such 
conditions  it  becomes  part  of  the  real  estate  as  between  ven- 
dor and  purchaser,  mortgagor  and  mortgagee,  and  the  owner 
and  a  rating  municipality.    .    .    . 

[Reference  to  Holland  v.  Hodgson,  L.  R.  7  C.  P.  328; 
Hobson  v.  Gorringe,  L.  R.  1  Ch.  182;  Haggert  v.  Town  of 
Brampton,  28  S.  C.  R.  174;  Stack  v.  Eaton,  4  0.  L.  R.  335, 
1  0.  W.  R.  511;  Reynolds  v.  Ashby,  [1903]  1  K.  B.  87, 
fl904]  A.  C.  466;  Kirby  v.  Guardian,  21  Times  L.  R.  618.] 

The  storage  battery  was  real  estate  within  the  meaning 
of  8iib-sec.  9  of  sec.  2  of  ch.  224,  R.  S.  0.,  and  assessable  as 
such,  and  is  not  embraced  in  the  expression  "  other  personal 
property  used  in  and  about  the  working  of  the  railway  " ,  in 
clause  18  of  the  agreement.  Nor  do  I  think  it  is  covered  by 
the  words  "  other  works  of  the  company,"  etc.,  in  clause  52 
of  the  agreement. 

The  purpose  of  these  clauses  being  to  provide  an  exemp- 
tion from  taxation,  the  strict  construction  applicable  to  sta- 
tutes providing  for  exemptions  should  be  applied  in  con- 
struing this  agreement,  and  it  should  be  construed  so  as  not 
to  extend  the  exemption  to  property  not  clearly  specified. 

At  the  date  of  the  agreement  tracks  of  street  railways 
were  not  assessable  -as  real  estate  under  the  decision  in  To- 
ronto Street  R.  W.  Co.  v.  Fleming,  37  U.  C.  R.  116,  but  this 
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case  was  overruled  in  Consumers  Gas  Co.  of  Toronto  y.  City 
of  Toronto,  27  S.  C.  E.  -153,  and,  on  the  authority  of  this  case 
and  Re  Toronto  Railway  Co.  Assessment,  26  A.  R.  135,  the 
rails,  poles,  and  wires  of  a  street  railway  company  are  now 
assessable  as  real  estate. 

Mr.  Chrysler  urged  that  the  agreement  should  be  con- 
strued in  the  light  of  .  .  .  the  Fleming  case,  but  I  do 
not  see  that,  even  if  this  were  so,  it  would  assist  in  the  least 
in  determining  whether  the  storage  battery  is  assessable  as 
Veal  or  personal  estate.  .  .  .  The  parties  may  not  at  the 
time  have  had  in  mind  the  subject  of  storage  battery,  but 
they  have  chosen  to  specify  "tracks  and  rolling  stock,^'  and 
I  cannot  say  that  a  storage  battery  is  ejusdem  generis  with 
either  of  these  in  clause  18,  or  with  "  rails,  ties,  wires "  in 
clause  52.  I  think  the  general  words  following  these  3  in 
the  latter  clause  would  have  reference  to  such  similar  items 
as  poles,  fish-plates,  spikes,  etc. 

Such  words  as  "  plant  and  machinery ''  have  been  omitted 
from  the  agreement  presumably  with  intention,  and  I  should 
say  that  the  storage  battery  might  be  properly  included  as 
within  the  meaning  of  these  descriptive  words,  but  not  with- 
in the  meaning  of  any  of  the  classes  of  property  particularly 
mentioned  in  the  agreement. 

Action  dismissed  with  costs. 


Falconbridge,  C.J.  March  26th,  1906. 

TRIAL. 

XORTHER^r  ELEVATOR  CO.  v.  LAKE  HURON  AND 
MANITOBA  MILLING  CO. 

Contract — Correspondence  —  Sale  of  Wheat — Dispute  as  to 
Price — Terms  of  Contract — Evidence  of  Custam  or  Uf^- 
age  in  Trade — Appreciation  of  Evidence, 

Action  for  conversion  of  wheat. 

J.  H.  Moss  and  Featherston  Aylesworth,  for  plaintiflFs. 

W.  Proudfoot,  K.C.,  for  defendants. 


NORTH.  ELEW  CO.  v.  L.  HURON  AND  MAN.  MILL.  CO.  485 

Paloonbridge^  C.J. : —  ...  Plaintiffs  carry  on 
business  in  the  city  of  Winnipeg.  Defendants  are  described 
in  the  statement  of  defence  as  carrying  on  the  business  of 
grain  merchants  and  warehousemen  in  the  town  of  Goderich. 
Defendants^  however,  claim,  so  far  as  this  action  is  concerned, 
to  be  treated  as  millers,  and  not  as  grain  merchants  or  specu- 
lators. 

The  action,  according  to  the  statement  of  claim,  is  based 
upon  the  alleged  conversion  by  defendants  to  their  own  use 
of  10,000  bushels  of  wheat,  part  of  a  cargo  of  95,000  bushels 
shipped  by  plaintiffs  to  defendants. 

But  the  real  dispute  between  the  parties  is  as  to  the  price 
of  the  wheat ;  and,  a  dispute  having  arisen  between  the  par- 
ties, plaintiffs  withheld  the  bill  of  lading  for  the  last  10,000 
bushels,  and  defendants,  notwithstanding  the  absence  of  this 
document,  contending  tiiat  the  wheat  was  all  paid  for,  took 
the  10,000  bushels  covered  by  the  bill  of  lading  referred  to, 
which  is  the  alleged  conversion. 

The  real  isisue  ...  is  whether  defendants  have  or 
have  not  paid  in  full  for  the  95,000  bushels. 

Defendants  first  approached  plaintiffs  by  letter  dated  28th 
April,  1903,  stating  the  company  (defendants)  would  re- 
quire wheat,  and  asking  in  about  what  shape  and  at  about 
what  price  plaintiffs  could  furnish  it.  Plaintiffs  replied  by 
letter,  dated  2nd  May,  1903,  stating  that  they  were  "  selling 
wheat  every  day  for  export  on  the  basis  of  3  over  New  York 
July  for  one  hard,  and  If  cents  over  for  one  northern,  cif . 
Georgian  Bay  or  Buffalo :"  and  adding,  "  We  are  open  to  sell 
to  you  at  the  same  price.^^ 

Plaintiffs  contend  that,  in  stating  their  willingness  to 
deal  on  the  basis  of  3  over  New  York  July,  they  were  sug- 
gesting the  adoption  in  selling  to  defendants  of  a  well  es- 
tablished and  clearly  defined  method  of  dealing.  Plaintiffs 
ask  me  to  find  that  there  exists  in  the  grain  trade  on  this 
continent  a  clearly  defined  and  well  understood  usage,  by 
which  what  is  known  as  cash  wheat  is  sold  on  the  basis  of 
future  wheat  of  a  stated  month  on  one  of  the  established 
produce  exchanges,  and  that  when  a  vendor  of  cash  wheat 
agrees  to  sell  the  same  to  a  purchaser  on  the  basis  of  3  over 
New  York  July,  the  transaction  involves  a  sale  by  the  ven- 
dor of  the  cash  wheat,  and  a  coimter-sale  by  the  purchaser 
of  the  New  York  July  wheat  to  the  vendor  of  the  cash  wheat. 
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and  that  the  purchaser  of  the  cash  wheat  shall  pay  the  ven- 
dor 3  cents  a  bushel  more  than  the  vendor  pays  him  for  the 
Xew  York  July  wheat. 

Plaintiffs  further  ask  me  to  find  that  in  a  contract  of  this 
character  it  is  the  duty  of  the  purchaser  of  the  cash  wheat 
to  deliver  the  New  York  July  wheat  to  the  vendor,  either 
through  the  purchaser's  own  broker  or  by  giving  the  vendor 
an  order  to  buy  in  the  New  Y'^ork  market  on  the  purchaser's 
account;  that  the  delivery  of  the  New  York  July  wheat  in 
one  or  other  of  these  ways  is  essential  in  order  to  fix  the 
price  of  the  cash  wheat;  and  that  there  is  no  other  recognized 
method  of  fixing  the  price  of  cash  wheat  but  by  delivery  of 
the  New  York  July  wheat. 

Further  correspondence  passed  between  the  parties,  and 
on  21st  May  defendants  sent  a  telegram  to  plaintiffs  as  fol- 
lows :  ''  Can  you  give  us  Eosedale  next  week  3  over  New 
York  July  one  hard  half  under  two  nortliern  say  half  each, 
$26,000  cash,  balance  3  weekly  payments  ?''  To  which  plain- 
tiffs replied  by  telegram  on  22nd  May :  "  Referring  to  your 
tel^ram  of  21st  iiosedale  loads  for  Midland  cargo  sold  try- 
ing get  her  next  trip  about  first  of  next  month  or  Algonquin 
about  29th  of  this  month.  Price  one  hard  all  right  but  No. 
two  northern  ^  too  low,  can  give  about  two-thirds  hard.  I 
will  telegraph  when  hear  from  boats.     E.  H.  Crowe.'' 

And  on  the  same  day  plaintifEs  telegraphed  as  follows: 
**  Eef erring  to  telegram,  we  do  offer,  subject  to  your  immedi- 
ate reply  by  telegrim,  one  cargo  about  80,000  part  No.  one 
hard  wheat  3  over  part  No.  two  Manitoba  northern  wheat  a 
quarter  under  New  York  July,  cif.  Goderich,  shipment  in 
10  days,  terms  $25,000  sight  draft  and  balance  weekly 
payments  as  suggested,  interest  and  insurance  Goderich  paid 
by  you  as  before.  If  you  wish  will  fix  price  to-day,  one  hard 
82,  northern  78f.  Telegraph  immediately  whether  you  ac- 
cept or  not.  Can  give  you  more  two  northern  than  one  hard. 
G.  K.  Crowe.-' 

And  also  wrote  as  follows :  **Had  your  telegram  this  morn- 
ing (dated  yesterday)  asking  if  we  could  give  you  some  one 
hard  on  the  steamer  "  Rosedale  "  at  3  over  New  York  July 
next  week,  and  some  two  northern  at  ^  under,  and  I  have  re- 
sponded by  two  telegrams  to-day.  At  the  time  of  writing 
we  have  offered  you  a  cargo  of  about  80,000  bushels,  the  one 
hard  at  3  cents  over  New  York  July,  and  the  two  northern  at 
i  cent  under  New  York  July,  cif.  Goderich,  and  have  said 
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to  you  it  would  be  satisfactory  to  draw  when  shipment  was 
made^  for  about  $25,000  value  of  the  grain,  and  the  balance 
to  be  stored  in  your  elevator  subject  to  our  order,  payments 
to  be  made  at  your  convenience,  you  to  pay  us  interest  at  the 
rate  of  6  per  cent,  and  the  actual  cost  of  insurance.  I  fur- 
ther stated  that  you  could  if  you  wished  fix  the  price  of  the 
wheat  on  the  basis  of  to-day's  close,  which  would  be  82  cents 
for  the  one  hard  and  78J  for  the  two  northern.  Ellis  sold 
one  hard  wheat  for  me  to-day  that  nets  us  82  cents  cif.  God- 
erich.     G.  R.  Crowe/' 

Defendants  replied  by  telegram  23rd  May :  "  We  accept 
half  No.  one  hard  half  No.  two  northern  price  fixed  date 
shipment  or  sooner.  Lake  Huron  and  Manitoba  Milling 
Co.^' 

Plaintiffs  wrote  23rd  May  as  follows :  "  Since  writing 
you  yesterday,  we  have  your  telegram  accepting  our  offer  of 
a  cargo  of  wheat  about  half  one  hard  and  half  two  northern, 
the  quantities  of  each  to  be  made  to  conform  with  the  ship's 
compartments,  and  the  price  is  3  cents  over  Xew  York  July 
for  the  one  hard  and  i  cent  under  New  York  July  for  the 
two  northern,  cif.  Goderich.  Since  writing  you  yesterday  I 
have  engaged  the  steamer  *  Rosedale '  to  take  this  cargo.  Of 
course,  if  any  mishap  to  the  Rosedale  should  occur,  I  would 
have  to  get  another  boat.  The  Northern  Elevator  Co.,  Ltd., 
6.  R.  Crowe,  general  manager/' 

Defendants  wrote  on  the  same  day  to  Mr.  Crowe:  "We 
received  your  wire  yesterday,  and  regret  that  we  were  not 
able  to  answer  promptly,  having  had  considerable  diflSculty 
getting  the  manager  over  the  'phone  at  Toronto.  However, 
we  wired  this  morning  accepting  your  offer  of  a  cargo  of 
about  80,000  bushels  half  one  hard,  half  two  northern,  cif. 
Goderich,  prices  to  be  fixed  date  of  shipment  or  sooner,  at  3 
cents  over  Xew  York  July  for  one  hard  and  ^  under  for  two 
northern.  We  will  write  you  further  regarding  payments, 
but  in  the  meantime  they  stand  as  per  our  telegram.  We 
will  probably  be  able  to  arrange  to  accept  sight  draft  for  be- 
tween 30,000  to  40,000.  Yours  very  truly,  Lake  Huron  and 
Manitoba  Milling  Co.,  Limited,  C.  A.  McGaw,  secretary.'' 

These  letters  and  telegrams  constitute  the  contract. 

©n  28th  May  plaintiffs  telegraphed :  '^  Probably  send  Al- 
gonquin to-morrow;"  and  offering  a  surplus  15,000  bushels 
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of  her  cargo ;  and  on  29th  May  plaintiflEs  telegraphed  to  de- 
fendants: "Algonquin  loading  to-day  due  Goderich  Monday 
morning/^ 

Plaintiffs  contend  that  defendants'  manager  McGaw  thor- 
oughly understood  the  method  of  trading  as  above  outlined, 
and  that  the  contract  was  made  with  reference  to  such  custom 
or  usage.  Defendants  rely  on  the  phrase  which  is  used  in  their 
telegram  of  23rd  May,  "Price  fixed  date  of  shipment  or 
sooner/^  Plaintiffs^  manager  says  that  he  observed  both  of 
these  statements,  but  paid  no  attention  to  them,  as  he  did  not 
consider  that  they  added  anything  to  the  well  understood 
meaning  of  the  contract;  and  that  in  fact  the  contract  was, 
according  to  his  ideas,  complete  without  them,  and  therefore 
he  saw  fit  to  ignore  them.  I  think  that  he  had  no  right  to  do 
so.  I  am  of  opinion  that  he  ought  to  have  at  least  inquired 
what  defendants  meant  by  annexing  a  new  term  in  the  alleged 
uell  understood  method  of  dealing.  It  ought  to  have  been 
clear  to  him  that  defendants  intended  the  words  to  have  some 
meaning,  and  I  think  that  they  had  a  meaning.  If  plaintiffs 
had  refused  to  deliver  wheat  in  accordance  with  the  tele- 
grams and  letters,  could  defendants  have  successfully  main- 
tained an  action.?  I  think  not  The  answer  would  be, 
"  You  imposed  a  new  term  to  which  I  never  agreed.*' 

In  order  that  plaintiffs  shall  succeed,  it  becomes  neces- 
sary to  read  into  this  contract  the  alleged  custom  that  in  a 
sale  such  as  this  there  is  an  implied  term  that  defendants  in 
settlement  for  the  cash  wheat  must  suppjy  the  July  option. 
A  custom  to  be  binding  must  be  universal,  and  the  evidence 
of  the  custom  must  be  clear,  cogent,  and  irresistible:  Kirch- 
ner  v.  Venus,  12  Moo.  P.  C.  381 ;  Burke  v.  Blake,  6  P.  R. 
250.  If  evidence  of  a  custom  inconsistent  with  the  agree- 
moTit  entered  into  is  tendered,  it  cannot  be  received:  Hayes 
V.  X(^sbitt,  25  C.  P.  101 ;  Marshall  v.  Jamieson,  42  U.  C.  R. 
115;  Hayton  v.  Irwin,  5  C.  P.  D.  130;  Syers  v.  Jonas,  2  Ex. 
111.  The  evidence  of  usage  must  be  distinct  in  order  to 
affect  the  meaning  of  the  terms  of  the  contract,  and  the  evi- 
dence must  be  clear  and  consistent,  otherwise  the  plaintiff 
fails:    Bowes  v.  Shand,  2  App.  Gas.  455. 

The  alleged  custom  here  was  stated  to  be  universal,  but 
that  expression  was  qualified  by  the  statement  that^Mr. 
Crowe  meant  New  York,  Winnip^,  Chicago,  and  Minne- 
apolis.   It  was  not  contended  that  it  included  Toronto,  and 
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in  fact  Mr.  Crowe  declined  defendants^  proposition  to  arbi- 
trate at  Toronto,  on  the  ground  (see  tel^ram  10th  Jnne) 
that  Toronto  people  were  not  familiar  with  that  class  of 
trade. 

It  is  to  be  borne  in  mind  also  that  in  this  case  defendants 
appear  as  millers  and  not  as  warehousemen  or  speculators. 
It  is  quite  true  that  Mr.  McGaw,  defendante'  manager,  has 
had  a  good  deal  of  experience.  He  had  been  in  the  grain 
trade  at  Winnipeg,  where  it  is  said  this  method  of  dealing  is 
used,  and  he  had  on  behalf  of  defendants  in  1901  carried 
through  a  deal  in  Manitoba  wheat  on  the  basis  of  Chicago 
May  wheat,  on  terms  somewhat  similar  but  by  no  means 
identical  with  this.  I  mention  this  circumstance  principally 
to  shew  that  I  think  I  have  not  overlooked  any  possible  ele- 
ment in  dealing  with  the  case,  and  I  do  not  think  this  cir- 
cumstance sufficient  to  overbalance  the  circumstances  which 
preponderate  in  favour  of  defendants. 
Action  dismissed  with  costs. 


Cartwright,  Master.  March  27th,  1906. 

chambers. 

TIERNEY  V.  SLATTERY. 

Pleading — AcHon  by  Creditor  in  Name  of  Assignee — Claim 
for  Payment  of  Debt  to  Creditor — Vmue. 

This  action  was  commenced  by  one  Marceau  on  behalf  of 
himself  and  the  other  creditors  of  defendant  Daze  to  set 
aside  two  chattel  mortgages  made  by  Daze  to  his  co-defend- 
ant Slattery,  and  to  restrain  any  sale  thereunder. 

Before  any  injunction  was  obtained,  the  goods  were  sold 
by  Slattery,  and  Daze  made  an  assignment  to  Tierney. 

By  an  order  of  8th  February,  1906,  Marceau  was  given 
leave  to  continue  the  proceedings  in  the  name  of  the  assignee, 
Tierney;  Marceau  to  bear  the  expense  and  risk  and  have  the 
exclusive  benefit  of  the  action. 

On  14th  March,  1906,  the  statement  of  claim  was  delivered. 
The  Ist  paragraph  alleged  a  sale  of  goods  by  Marceau  to 
Daze,  and  the  tSrd  paragraph  stated  that  on  22nd  September, 
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1905,  Daze  was  indebted  to  Marceau  in  the  sum  of  $79.13 
for  such  goods,  which  debt  had  neither  been  paid  nor  secured. 
The  1st  clause  of  the  prayer  for  relief  asked  judgment  for 
the  $79.13;  and  the  3rd  clause  asked  that  Slattery  account 
for  the  n;oney8  received. 

The  defendants  moved  to  strike  out  these  paragraphs  and 
clauses  as  embarrassing  and  irrelevant. 

Grayson  Smith,  for  defendants. 

C.  A.  Moss,  for  plaintiff. 

The  Master:— It  was  decided  in  Oliver  v.  McLaughlin, 
24  0.  E.  41,  that  the  relief  asked  for  in  the  first  clause  could 
not  be  given  in  the  present  action. 

This  was  very  recently  aflirmed  and  followed  in  Urquhart 
V.  Aird,  6  0.  W.  K.  155,  506. 

It  follows  that  paragraphs  1  and  3  of  the  statement  of 
claim  are  irrelevant,  as  they  have  no  relation  to  the  action  as 
at  present  constituted,  and  clause  1  of  the  prayer  for  relief 
must  be  expunged,  as  no  such  judgment  can  be  given  in  this 
suit.  The  claim  for  an  account  from  Slattery  may  then  re- 
main. It  was  also  noticed  on  the  argument  that  no  place  of 
trial  is  mentioned  in  the  statement  of  claim,  though  Pem- 
broke was  named  in  the  writ. 

The  plaintiff  should  amend  within  4  days. 

The  costs  of  the  motion  will  be  to  defendants  in  any 
event. 

Defendants  will  have  8  days  after  the  amendment  to 
deliver  their  defence. 


Anglin,  J.  March  28th,  1906. 

CHAMBERS. 

BLACK  V.  ELLIS. 

Pleading — Statement  of  Claim — Frivolous  or  Vexatious  Ac- 
tion— Prolixity — Municipal  Corporation — Contract  for 
Purchase  of  Electric  Plant — Allegations  against  Mayor — 
Alterations  in  Contract — Ratification  hy  Council — Injunc- 
Hon — Parties — Buh  261 — Stay  of  Action  —  Amendment 
— Costs, 

Three  motions  by  the  several  defendants  to  strike  out  the 
statement  of  claim,  on  the  ground  that  it  disclosed  no  reason- 
able cause  of  action,  and  that  the  action  was  frivolous  and 
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vexatious,  and  to  stay  the  action  or  to  dismiss  it;  and  sup- 
plemental motion  by  one  of  the  defendants,  the  liquidator  of 
Ihe  Consumers'  Electric  Company  of  Ottawa,  to  strike  out 
paragraph  15  of  the  statement  of  claim  for  prolixity. 

A.  E.  Fripp,  Ottawa,  for  defendants  the  corporation  of 
the  city  of  Ottawa. 

Glyn  Osier,  Ottawa,  for  defendant  liquidator. 

E.  6.  Code,  Ottawa,  for  defendant  Ellis. 

F.  E.  Latchford,  K.C.,  for  plaintiff. 

Anglin,  J. : — Plaintiff  sues  as-  a  ratepayer  of  the  city  of 
Ottawa,  and  on  behalf  of  himself  and  all  other  ratepayers. 
Defendant  Ellis  is  mayor  of  the  city  of  Ottawa.  The  Con- 
sumers' Electric  Company  were  the  owners  of  an  electric 
lighting  plant  which  Uie  city  of  Ottawa  sought  to  acquire. 

Plaintiff  alleges  that,  at  a  meeting  of  the  council  of  the 
corporation  of  the  city  of  Ottawa,  held  on  17th  July,  1905, 
r  definite  agreement  was  reached  with  the  Consumers'  Com- 
pany, by  which  the  corporation  were  to  acquire,  for  .  .  . 
$200,000,  the  plant  of  the  company  as  it  then  stood  in  the 
city,  and,  in  addition,  supplies  not  converted  into  plant  then 
in  the  possession  of  the  company,  to  the  value  of  $3,000; 
that  a  by-law  authorizing  the  making  of  such  agreement, 
which  had  been  previously  twice  read,  was  then  read  a  third 
time  and  passed,  and  the  mayor  was  authorized  to  execute 
snch  agreement,  which  was  set  out  as  a  schedule  to  the  by- 
law. Plaintiff  further  alleges  that  the  mayor,  on  the  fol- 
lowing day,  executed  a  materially  different  agreement,  which, 
he  charges,  has,  if  binding,  the  effect  of  depriving  the  city 
of  Ottawa  of  their  right  to  the  $3,000  worth  of  supplies  and 
may  also  render  the  city  liable  to  pay  the  company  a  further 
sum  of  $3,771.79.  The  alleged  alteration  consisted  in  the 
insertion,  after  the  word  ^"  whatsoever,''  in  the  phrase  "  sup- 
plies of  every  kind  and  description  whatsoever  up  to  the  value 
of  $3,000,"  of  the  words  "  on  hand  on  the  30th  April,  1905." 
The  company  had,  between  30th  April  and  17th  July,  con- 
verted into  "plant"  a  large  quantity  of  what  were  "sup- 
plies" at  the  former  date.  The  value  of  these  the  liquidator 
f. lieges  amounted  to  $6,771.79.  It  was  stated  at  bar,  upon 
evidence  contained  in  examinations  had  upon  the  present 
TTiotions,  that,  after  executing  the  agreement  in  its  altered 
forni,  defendant  Ellis  caused  the  cheque  of  the  municipal 
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corporation  for  the  entire  sum  of  $200,000  to  be  handed 
over  to  the  Consumers'  Company,  without  receiving  any 
supplies  whatever  other  than  what  had  been  so  converted 
into  plant.  This  allegation  is  not  made  in  the  statement  of 
claim.  It  is  further  alleged  that  the  company  refuse  to  re- 
cognize any  right  in  the  city  to  demand  or  obtain  any  "  sup- 
plies" from  them,  and  make  a  claim  upon  the  city  for  the 
sum  of  $3,771.79,  being  the  value  of  supplies,  over  $3,000 
TTorth,  converted  into  plant  between  30th  April  and  17tli 
July,  and  this  claim,  the  plaintiff  alleges,  is,  upon  the  true 
construction  of  the  agreement  as  executed  by  the  mayor, 
well  founded. 

Plaintiff  claims  a  declaration  that  the  document  executed 
by  the  mayor  is  not  the  agreement  of  the  municipal  cor- 
poration, and  that  the  alteration  by  the  mayor  was  material 
and  wrongful  and  a  breach  of  duty,  for  which  the  mayor  is 
answerable  in  damages  to  the  ratepayers;  a  judgment  de- 
claring the  nullity  of  such  document  and  ordering  its  can- 
cellation, and  requiring  the  mayor  to  execute  an  agreement 
in  the  form  authorized  by  council;  and  an  injunction 
against  payment  of  the  sura  of  $3,771.79,  or  any  other  sum 
by  the  municipal  corporation  to  the  liquidator  of  the  Con- 
sumers' Company;  a  personal  judgment  against  defendant 
Ellis  for  $3,000  to  be  paid  to  tiie  corporation  of  the  city  of 
Ottawa ;  and  a  declaration  that  plaintiff,  as  a  ratepayer,  has 
been  injured  and  damnified  by  the  mayor's  alleged  breach  of 
duty,  and  that  plaintiff,  on  behalf  of  himself  and  all  other 
ratepayers,  is  entitled  to  recover  $3,000  as  damages  for  such 
breach  of  duty*  and  wrongful  acts  of  defendant  Ellis. 

At  the  conclusion  of  the  argument  I  expressed  the  opinion 
that,  if  plaintiff  had  any  status  to  maintain  this  action,  it 
should  not  be  stayed  or  dismissed  as  frivolous  or  vexatious, 
and  that  the  alleged  prolixity  of  the  15th  paragraph  of  the 
statement  of  claim  could  be  more  conveniently,  and  in  this 
case  quite  adequately,  dealt  with  in  the  taxing  office.  To 
that  opinion  I  adhere. 

Without  at  all  determining  what,  upon  the  true  construc- 
tion of  the  document  actually  executed,  is  the  effect  of  the 
insertion  of  the  alleged  unwarranted  words,  ''on  hand  on 
tlie  30th  April,  1905,"  it  seems  to  me  reasonably  clear  that, 
if  these  words  give  to  that  document  the  effect  asserted  by 
the  Consumers'  Electric  Company,  and  affirmed  by  plaintiff. 
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and,  if  the  agreement  actually  made  by  council  be  what  plain- 
tiff alleges^  the  alteration  effected  is  most  material,  and  en- 
tails a  loss  to  the  mimicipality  of  at  least  $3,000,  or,  if  the 
estimate  of  the  Consumers'  Company  as  to  the  value  of  sup- 
plies put  into  plant  after  30th  April  be  correct,  of  $6,771.79. 
If  plaintiff  has,  as  a  ratepayer  suing  on  behalf  of  himself 
end  other  ratepayers,  a  right  to  maintain  an  action  to  pro- 
tect the  municipality  against  such  a  loss,  his  proceedings 
certainly  should  not  be  burked  on  the  ground  of  frivolity  or 
vexatiousness. 

Defendants  contend  that,  in  so  far  as  it  is  sought  to  con- 
trol the  action  of  an  officer  of  the  municipal  corporation 
and  to  compel  payment  of  moneys  by  him  to  which  the 
municipal  corporation  are  entitled  (if  there  be  any  liability 
on  the  part  of  its  officer),  plaintiff,  suing  as  he  does,  cannot 
maintain  this  action;  that,  at  all  events,  he  cannot  do  so 
without  alleging  and  proving  that  the  municipal  corporation 
have  refused  to  bring  such  an  action,  or  otherwise  to  pro- 
tect the  interests  of  the  municipality  in  the  premises ;.  that, 
the  acts  of  the  mayor  being  capable  of  ratification  by  the 
municipal  corporation  through  their  council,  no  action  lies 
by  a  ratepayer  qua  corporator  in  respect  of  it;  and  that  the 
acts  complained  of  have  in  fact  been  acquiesced  in  and  rati- 
iied  by  the  council,  and  must  therefore  now  be  treated  as  if 
origLually  authorized. 

For  the  purpose  of  the  present  applications  plaintiff's 
allegations  of  fact  must  be  taken  to  be  true,  Just  as  they 
would  have  been  upon  a  demurrer. 

Excepting  that  plaintiff  does  not  here  charge  that  the 
i^ayor  acted  fraudulently  and  for  his  own  personal  profit, 
the  analogy  between  the  present  case  and  Paterson  v.  Bowes, 
4  Gr.  170,  is  in  many  respects  very  close.  An  allegation  of 
such  fraud  does  not  seem  to  me  to  be  essential  to  plaintiff's 
cause  of  action.  In  substance,  he  alleges  an  illegal  and  un- 
authorized application  of  funds  of  the  municipality  by  the 
mayor — an  expenditure  for  which  the  municipality  has  re- 
ceived no  consideration.  No  doubt,  the  municipal  corpora- 
tion would  ...  be  entitled  to  maintain  the  present 
action  in  respect  of  most  of  the  relief  which  plaintiff  seeks; 
and,  unless  they  should  be  unwilling  and  refuse  to  sue,  no 
ratepayer  can  bring  such  action.  Plaintiff  has  not  in  hi^ 
statement  of  claim  alleged  such  unwillingness  or  refusal,  as 
be  no  doubt  should  have  done,  and,  under  Ihe  strict  practice 
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of  olden  days,  his  pleading  would  be  held  demurrable.  (See, 
however,  Blaikie  v.  Staples,  13  Gr.  6T,  69.)  But  he  comes 
into  Court  shewing  knowledge  by  the  corporation  for  at  least 
6  months  of  the  alleged  illegalities,  and  no  action  taken.  He 
iff  met  upon  these  motions  by  the  contenrion  of  counBel  for 
defendants  that  the  city  council  has  ratified  and  acquiesced 
in  the  mayor  s  acts  and  stands  by  them,  and,  in  support  of 
ihis  contention,  the  counsel  produces  a  resolution  of  thieJ 
council  instructing  him  to  defend  the  action  upon  these 
grounds.  Nothing,  therefore,  is  lacking  except  a  formal 
a  ligation  of  the  unwillingness  and  refusal  of  the  council 
to  sue,  and  this  plaintiff  should  be  and  wiU  be  allowed  to 
supply  by  amendment  of  his  statement  of  claim.  Upon  this 
amendment  being  made,  on  the  authority  of  Paterson  v. 
Bowes  the  objection  that  this  action  would  only  lie  in  the 
name  of  the  municipal  corporation  must  be  overruled.  See, 
too,  Crampton  v.  Zabriskie,  101  U.  S.  601,  609;  Dillon  on 
Municipal  Corporations,  4th  ed.,  pp.  1103-1119;  Baxter  v. 
Kerr,  23  Gr.  367;  Kirby  v.  Bowbier,  there  cited;  and  Town- 
ship of  West  Gwillimbury  v.  Hamilton  and  North- Western  R. 
W.  Co.,  23  Gr.  383. 

If  plaintiff's  allegations  are  true — as  they  must  on  these 
motions  be  assumed  to  be — the  payment,  of  $3,000,  part  of 
the  $200,000,  was  without  consideration.  It  would  be  a  dis- 
tinct breach  of  trust  on  the  part  of  the  municipal  council 
to  attempt  to  ratify  such  a  payment.  It  is  ill^al  and  in- 
capable of  ratification.  If,  as  plaintiff  alleges,  there  was  a 
valid  and  enforceable  bargain  sanctioned  by  by-law  for  the 
acquisition  of  the  Consumers'  Co.'s  plant,  as  it  existed  on 
17th  July,  for  .  .  .  $197,000,  the  municipal  council 
could  not,  by  ratification,  or  in  any  other  way,  validate  a 
transaction,  purporting  to  have  been  carried  out  under  that 
by-law,  involving  the  payment  for  that  same  plant  of  $200,- 
000,  or,  perhaps,  of  $203,771.79,  out  of  the  municipal  fimds. 
As  to  all  in  excess  of  the  $197,000,  the  payment  would  be 
without  consideration  and  in  breach  of  trust.  Neither, 
therefore,  in  the  contention  that  the  execution  by  the  mayor 
of  the  impeached  document  and  the  payment  of  the  $200,- 
000  were  susceptible  of  ratification,  nor  in  their  alleged  rati- 
fication, do  I  find  anything  which  would  justify  me  in  giving 
effect  to  defendants'  motions. 

As  to  the  claim  for  an  injunction  to  prevent  payment  to 
the  Consumers'  Co.  of  the  further  sum  of  $3,771.79,  or  of 
any  furtlior  sum — assuming  that  plaintiff  will  at  the  trial 
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inake  ont  a  case  entitling  him  to  such  relief — I  see  no  reason 
why  he  may  not  maintain  this  action  against  .  .  .  the 
municipal  corporation. 

Finally,  it  should  be  pointed  out  that  these  motions  are 
made  under  Con.  Kule  261.  in  many  cases  it  has  been  held 
that  to  stay  an  action  as  not  maintainable,  or  to  strike  out 
a  statement  of  claim  on  the  groimd  that  it  discloses  no 
reasonable  cause  of  action,  is  only  justifiable  in  the  clearest 
cases.  When  mature  and  careful  consideration  is  required 
to  determine  whether  a  reasonable  cause  of  action  is  pre- 
sented, the  pleading  is  certainly  not  so  obviously  bad  that  it 
should  be  thus  summarily  stricken  out:  Brophy  v.  Eoyal 
Aactoria  Insurance  Co.,  2  0.  L.  K.  655;  Christy  v.  Ion 
Specialty  Co.,  18  C.  L.  T.  Occ.  I^.  85. 

The  motions  will,  therefore,  be  dismissed.  In  amending 
his  statement  of  claim  plaintiff  sKould  consider  whether  he 
should  not  amend  his  style  of  cause  so  as  to  confine  plain- 
tiffs to  ratepayers  other  than  defendant  Ellis :  see  'Morrow  v. 
Connor,  11  P.  K.  425.  He  may  do  so,  if  so  advised,  and 
may  also  add  any  allegations  which  he  deems  warranted  by 
the  evidence  obtained  upon  the  present  motions.  Time  for 
defences  will  be  extended  until  8  days  have  elapsed  after 
such  amendments  shall  have  been  made. 

The  costs  of  these  motions  will  be  costs  in  the  cause  to 
plaintiff  as  of  one  motion. 


March  28th,  1906. 
divisional  court. 

COBEA]^  V.  ELLIOTT. 

Limitation  of  Actions — Real  Property  Limitation  Act — Ten- 
ant at  Will — Devise  for  Life  to  Tenant  upon  Condition — 
Presumption  of  Acceptance — Violation  of  Condition. 

Appeal  by  plaintiffs  from  judgment  of  Falconbridge, 
C.  J.,  ante  13,  dismissing  action. 

W.  T.  J.  Lee,  for  plaintiffs. 

T.  J.  Blain,  Brampton,  for  defendants. 

The  Court  (Boyd,  C,  Magee,  J.,  Mabee,  J.),  dismissed 
the  appeal  with  costs. 
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March  2bT:i,  1906. 
C.A. 

BANK  OF  MONTEEAL  v.  SCOTT. 

Evidence — Examination  for  Discovery  of  Ex-officer  of  Plain- 
tiff  Banking  Company  —  Nonradmissibility  —  Proof  of 
Admissions  hy  Stenograplier  as  Witness — Rule  439  {a) — 
Promissory  Note — Wife  Indorsing  for  Benefit  of  Husband 
— Improper  Admission  of  Evidence — New  Trial. 

Appeal  by  plaintiflEs  from  judgment  of  Brixton,  J.,  6  O- 
W.  E.  411,  dismissing  action  as  against  defendant  Margaret 
Scott. 

G.  F.  Shepley,  K.C.,  for  plaintiffs. 

M.  Wilson,  K.C.,  for  defendant  Margaret  Scott. 

The  judgment  of  the  *Court  (Moss,  C.J.O.,  Osler  and 
Garrow,  JJ.A.),  was  delivered  \yy 

Osler,  J. A. : — The  action  is  upon  a  promissory  note  for 
$5,000,  indorsed  by  defendant  Margaret  Scott  ...  to 
plaintiffs.  .  .  .  Defendant  (a  married  woman)  denied 
the  indorsement  of  the  note,  and  pleaded  certain  facts  which, 
it  was  contended,  relieved  her  from  all  liability  thereon  under 
the  recent  decision  of  the  Supreme  Court  of  Canada  in 
Adams  v.  Cox,  35  S.  C.  E.  393.  .  .  .  Britton,  J.,  held 
that  the  case  was  governed  by  that  decision,  and  dismissed 
the  action. 

On  the' opening  of  the  defence  the  shorthand  writer  who 
had  taken  the  examination  for  ^discovery  of  one  Glass, 
who  had  been  the  manager  of  plaintiffs^  branch  at  Chatham 
when  the  note  was  taken,  was  called,  and  she  (the  shorthand 
writer)  was  asked,  against  objection,  what  Glass  had  stated 
on  such  examination.  The  evidence  was  admitted  subject  to 
Ihe  objection,  and  the  witness  verified  what  Glass  had  then 
said  as  to  the  circumstances  under  which  the  note  was  ac- 
quired by  the  bank. 

During. the  discussion  which  arose  as  to  the  admissibility 
of  the  evidence  it  was  stated  by  plaintiffs'  counsel,  without 
contradiction,  that  when  Glass  was  examined  he  was  an  ex- 
officer  of  the  bank.  Glass  was  not  himself  called  as  a  wit- 
ness, nor  was  defendant's  husband  nor  defendant  herself. 

In  reply,  the  depositions  of  defendant  taken  upon  her 
examination  for  discovery  were  put  in  and  read. 

Upon  the  whole  of  this  evidence  the  trial  Judge  held  that 
the  defence  was  proved. 
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If  Glass  was  atn  ex-oflScer  of  the  bank  when  his  examin- 
ation was  taken,  he  was  not  a  person  examinable  for  discoyery 
under  Con.  Eule  439  (a).  The  right  to  examine  such  per- 
sons ceased  when  the  original  of  that  Rule  was  passed  in 
June,  1903.  But,  even  if  he  was  then  plaintiffs'  local  man- 
ager, his  examination  could  not  have  been  given  in  evidence 
at  the  trial,  under  the  express  terms  of  that  Ride.  •  And  if 
such  examination  could  not  be  proved  by  putting  in  a  copy 
certified  by  the  examiner  as  an  examination  regularly  taken, 
neither  could  it  be  proved  in  the  roimdabout  method  adopted 
at  the  trial,  by  calling  the  examiner  or  stenographer  to  prove 
what  the  examinee*  had  said.  Nor  were  Glass's  statements 
admissible  as  admissions  or  statements  made  by  an  agent  of 
the  plaintiffs,  for  (first)  they  were  not  statements  or  ad- 
missions made  at  the  time  of  the  transaction,  and  (second) 
he  was  no  longer  agent  of  the  plaintiffs  when  he  made  them. 

So  far,  therefore,  as  defendant  has  to  rely  on  anything 
said  by  Glass,  her  defence  fails. 

It  may  be  tfiat  .  .  .  Adams  v.  Cox  in  the  Supreme 
Court  will  be  found  to  support  the  defence,  but  the  evidence 
is  not  entirely  satisfactory  as  regards  tiie  circumstances 
under  which  the  bank  acquired  the  note,  and  the  knowledge 
of  the  agent  of  the  facts  necessary  to  be  found  to  establish 
the  defence. 

We  are  of  opinion  that  ...  the  case  calls  for  a  new 
trial,  at  which  the  evidence  of  Glass  and  defendant's  hus- 
band may  be  given,  and  the  whole  transaction  more 
thoroughly  sifted  than  at  present  appears  to  have  been  done. 

The  costs  of  the  last  trial  and  of  the  appeal  must  be  costs 
in  any  event  of  the  cause  to  plaintiffs. 

March  28th,  1906. 
C.A. 

Be  international  BRIDGE  CO.  AND  VILLAGE 
OF  BRIDGEBURG. 

A9ses9ment  and  Taxes — Assessment  Act,  i  Edw.  VII,  ch.  2S 
— Appeal  from  Decision  of  Court  of  Revision — Powers  of 
Appellate  Tribunals — International  Bridge — Application 
of  sec.  4S  of  Statute — Exemption — Excessive  Valuation 
— Business  Assessment — Income  Assessment. 

Appeal  by  the  company  under  sec.  76  (6)  of  the  Assess- 
ment Act,  4  Edw.  VII.  ch.  23,  from  a  decision  of  a  board  of 
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County  Court  Judges  varying  (but  not  to  the  extent  con- 
tended for  by  the  company),  upon  appeal  of  the  company  the 
decision  of  the  Court  of  Eevision  of  the  village  in  respect 
of  an  assessment  for  a  bridge,  the  property  of  the  company; 
and  cross-appeal  by  the  village  corporation  from  the  decision 
of  the  board,  upon  the  ground  that  the  board  ought  to  have 
held  that  the  company  were  liable  to  a  business  assessment 
m  respect  of  the  bridge,  and  further  because,  if  not  liable 
to  a  business  assessment,  the  company  were  liable  to  assess- 
ment for  income,  and  that  the  board  should  have  allowed  all 
necessary  amendments  in  order  to  assess  the  bridge  com- 
pany in  these  respects. 

M.  K.  Cowan,  K.C.,  for  the  company. 

G.  Lynch-Staunton,  K.C.,  and  L.  C.  Raymond,  Welland, 
for  the  village  corporation. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gab- 
bow,  Maolaben,  JJ.A.),  was  delivered  by  * 

'Moss,  C.J.O.: — The  subject  of  the  appeal  is  a  bridge 
known  as  the  "International  Bridge,^'  which  crosses  the 
Niagara  river  between  Bridgeburg,  in  this  province,  and  the 
city  of  Buffalo,  in  the  State  of  New  York. 

The  purpose  of  its  construction  was  for  the  passage  over 
it  of  trains  of  railway  companies  having  connecting  lines  on 
each  side  of  the  river,  and  that  is  the  use  to  which  it  has 
been  and  is  now  devoted. 

In  1905  the  assessor  of  the  vUlage  assessed  the  company 
in  respect  of  the  bridge,  and  the  entry  in  the  assessment  roll 
is  as  follows:  "The  International  Bridge  Canada  side  of 
the  river  $650,000;*'  no  other  particulars  being  givai.  The 
notice  of  assessment  given  pursuant  to  sec.  46  of  the  As- 
sessment Act  contains  the  same  words,  and  none  of  the  par* 
ticulars  set  forth  in  the  schedule  F.  are  supplied.  From 
these  entries  it  is  apparent  that  the  assessor  dealt  with  the 
bridge  as  coming  within  sec.  43  of  the  Assessment  Act,  and 
as  liable  to  assessment  as  a  bridge  crossing  a  river  forming  a 
boundary  between  the  province  and  another  country.  On 
appeal  to  the  Court  of  Revision  the  assessment  was  confirmed. 
The  company  thereupon  appealed  to  a  board  of  County 
Court  Judges,  and  contended  that  the  bridge  was  not  a  bridge 
assessable  under  sec.  43,  but  a  railway  bridge  forming  part 
of  the  property  of  the  Grand  Trunk  Kailway  Company,  and 
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therefore  exempt  under  sec.  44  of  the  Assessment  Act.  It 
was  further  contended  that  in  any  case  the  amount  of  the 
assessment  was  excessive. 

The  majority  of  the  board  held  that  it  was  a  bridge  fall- 
ing within  the  terms  of  sec.  43  of  the  Assessment  Act,  and 
assessable  as  such.  They  agreed  in  holding  that  the  valu- 
ation made  by  the  assessor  was  excessive  and  should  be  re- 
duced. No  evidence  bearing  on  the  value  was  given,  but 
counsel  for  the  respective  parties  having  agreed  for  the  pur- 
poses of  the  appeal  that  the  Canadian  end  of  the  bridge 
could  be  replaced  for  .  .  .  $300,000,  the  board  held 
that  the  assessment  should  be  reduced  to  that  sum. 

One  member  of  the  board  expressed  the  opinion  that,  in 
ascertaining  the  assessable  value,  income  should  be  taJien 
into  account,  but  all  appeared  to  agree  that  a  business  as- 
sessment could  not  be  imposed. 

On  the  argument  in  this  Court,  Mr.  Cowan,  for  the  com- 
pany, conceded  that,  in  the  face  of  the  decision  of  the 
Judicial  Committee  of  the  Privy  Council  in  Toronto  R.  W. 
Co.  V.  City  of  Toronto,  [1905]  A.  C.  809,  it  was  not  open 
to  him  to  argue  the  question  of  the  assessable  or  non-as- 
sessable nature  of  the  property.  .  .  .  [Quotation  from 
case  cited  at  p.  815.]  This  unmistakable  language  leaves 
open  no  conclusion  other  than  that  the  intent  and  meaning 
of  the  legislation  in  regard  to  appeals  in  matters  of  assess- 
ment was  to  provide  that  in  making  assessments  the  assessor 
is  the  sole  judge  of  what  property  is  by  law  assessable,  and 
that,  no  matter  how  grievously  he  may  err  in  law,  the  appel- 
late tribunals  created  by  the  Assessment  Act  have  no  juris- 
diction to  pronounce  him  wrong  or  to  set  him  right.  Their 
only  province  is  to  say  whether  his  judgment  as  to  the  value 
of  that  which  he  assesses  is  right  or  wrong.  ...  If  that 
was  not  the  intention  of  the  legislature — and  the  general 
impression  seems  to  be  that  it  was  not — it  rests  with  that 
body  to  supply  the  appropriate  remedy. 

For  the  purposes  of  this  appeal,  however,  it  must  he  as^ 
sumed  that  the  bridge  in  question  is  properly  assessable  under 
sec.  43  of  the  Assessment  Act.  But  because  this  is  said,  it 
is  not  to  be  assumed  that  doubt  as  to  the  propriety  of  so 
dealing  with  it  is  entertained  or  intended  to  be  expressed. 
Nothing  is  to  be  implied  except  that  the  question  is  not  and 
cannot  be  entered  upon. 
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Upon  the  company's  appeal,  then,  the  question  is,  whether 
the  sum  fixed  by  the  board  as  the  assessable  value  is  exces- 
sive. 

The  rule  of  valuation  to  be  applied  in  assessing  this 
bridge  is  explicitly  stated  in  sec.  43.  The  part  of  the  struc- 
ture within  Ontario  is  to  be  valued  as  an  integral  part  of 
the  whole,  and  at  its  actual  cash  value  as  the  same  would 
be  appraised  upon  a  sale  to  another  company  possessing 
similar  powers,  rights,, and  franchises,  and  subject  to  similar 
conditions  and  burdens  (and  incorporating  the  provisions 
and  basis  of  assessment  set  forth  in  sub-sec.  2  of  sec.  42), 
regard  being  had  to  all  the  circumstances  adversely  affecting 
the  value  of  such  property,  including  the  non-user,  if  any, 
of  the  same.  The  differences  between  these  provisions  and 
those  of  the  former  Assessment  Acts,  under  or  by  reference 
to  which  In  re  Bell  Telephone  Co.  and  City  of  Hamilton, 
25  A.  E.  351,  In  re  London  Street  R.  W.  Co.  and  City  of 
London,  27  A.  K.  83,  In  re  Queenston  Heights  Bridge  As- 
sessment, 1  0.  L.  R.  114,  and  In  re  Toronto  Electric  Light 
Co.  Assessment,  3  0.  L.  R.  620,  1  0.  W.  R.  261,  were  decided 
are  quite  apparent.  The  present  provisions  are  directed  first 
to  describing  a  certain  kind  of  property  and  then  prescribing 
a  rule  and  measure  of  valuation  to  be  adopted  by  the  as- 
sessor when  dealing  with  property  coming  within  that  de- 
scription. 

There  is  no  uncertainty  in  the  directions  to  the  assessor. 
To  begin  with,  he  must  regard  and  value  the  part  within  his 
municipality  as  an  integral  part  of  the  whole  and  on  the 
basis  of  valuation  of  the  whole — ^that  is  to  say,  it  is  not  to 
he  regarded  as  a  distinct  and  separate  part  without  relation 
to  the  other  parts  constituting  with  it  the  whole  structure, 
not  as  a  mere  mass  of  materials  without  completffliess  or 
effectiveness,  but  as  an  essential  and  important  portion  of 
the  complete  structure.  And  in  fixing  the  value  of  the  por- 
tion the  valuation  of  the  whole  must  be  considered.  The 
assessment  of  the  value  of  the  part  must  proceed  on  the 
basis  of  the  valuation  of  the  whole.  The  value  is  the  actual 
cash  value  which  a  competent  person  appointed  to  appraise 
between  the  owning  company  and  a  company  having  the  same 
powers,  rights,  and  francniscs,  and  therefore  able  to  use  the 
property  in  precisely  the  same  way,  would  fix,  upon  a  contract 
of  sale  bv  the  one  to  the  other. 
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The  difficulty,  pointed  out  in  the  decisions  under  tlie 
former  law,  of  valuing  on  this  basis,  owing  to  the  inability 
of  the  purchaser  to  apply  to  the  property  purchased  the  vital 
elements  of  power  to  operate  and  use  for  the  purposes  for 
which  it  was  designed,  has  been  removed.  And  there  no 
longer  exists  any  reason  preventing  the  assessor  from  put- 
ting himself  in  the  place  of  an  appraiser  and  placing  such 
actual  cash  value  upon  the  designated  portion  of  the  struc- 
ture as  would  be  reasonable  and  proper  in  a  dealing  between 
two  companies  on  equal  terms  with  one  another  as  regards 
all  powers,  privileges,  and  franchises,  enabling  them  to  make 
a  beneficial  use  of  the  whole.  Whether  a  purchasing  com- 
pany answering  the  description  is  or  can  be  foimd  is  not 
material. 

For  the  assessor's  purposes  it  can  be  assumed  that  such  is 
the  case,  and,  taking  the  directions  of  the  section  as  his 
guide,  his  duty  is  clear.  He  could  not,  without  disregarding 
them,  treat  the  portion  of  the  bridge  in  question — as  it  was 
argued  for  the  company  he  should  do — as  a  quantity  of  ma- 
terials to  be  taken  apart  and  removed  by  the  purchaser,  to 
be  set  up  in  another  erection  or  sold  for  that  purpose  or 
some  other  purpose  for  which  they  might  be  available  or 
rendered  available.  To  do  so  would  be  to  ignore  the  direc- 
tion that  he  is  to  consider  the  value  as  upon  a  sale  to  a  com- 
pany which  could  use  and  operate  it  in  the  same  manner 
and  for  the  same  purposes  as  the  owning  company  were 
doing.  In  other  words,  he  is  not  now  to  accept  the  con- 
clusions of  the  decisions  upon  the  former  law  as  his  guide. 
.     .     .     This  disposes  of  the  bridge  company's  appeal.     .     . 

The  cross-appeal  is  in  the  alternative.  It  is  first  con- 
tended that  a  business  assessment  should  have  been  imposed, 
and  next  that  there  should  have  been  an  assessment  in  re- 
spect of  income.  If  the  company  are  liable  to  a  business 
assessment  under  sec.  10,  they  appear  to  be  exempt  from 
assessment  in  respect  of  income  under  sec.  11  (1),  clause  (a). 

Whether  the  company  were  properly  subject  to  a  business 
assessment  or  not,  is  a  question  that  cannot  be  dealt  with 
by  this  Court  under  its  restricted  jurisdiction.  Nor  can  it 
say  that  the  company  should,  in  case  they  are  not  subject  to 
a  business  assessment,  be  subject  to  be  taxed  for  income. 
The  assessment  roll  and  the  notice  of  assessment  define  the 
assessor's  view  of  the  law  of  assessment  as  applicable  to  this 
special  piece  of  property,  and  with  that  we  cannot  interfere. 


504  rJ5rJ&  ONTARIO  WEEKLY  REPORTER. 

more  safely  gathered  from  the  memarandum  defining  his 
powers  and  his  duties  than  from  a  consideration  of  his  of- 
ficial action,  which  it  must  be  conceded  fell  considerably 
short  of  those  usually  performed  by  the  ordinary  postmaster. 
For  instance,  the  only  outgoing  mail  matter  he  received  was 
the  registered  matter,  and  this  he  did  not  forward  to  its 
destination,  but  only  to  the  central  city  oflSce.  His  only 
duty  with  respect  to  other  outgoing  mail  matter  was,  if  re- 
quested, to  weigh  it  with  a  view  to  the  payment  of  the  proper 
postage, "upon  which  it  was  deposited  in  a  box  outside  the 
office,  and  taken  thence  by  the  ordinary  city  collectors.  And 
he  received  no  incoming  mail  whatever  for  distribution. 

And  there  were  other  differences,  but  these  serve  to  shew 
by  how  much  the  duties  of  defendant  fell  short  of  those  of 
the  ordinary  postmaster;  with  the  result  that,  in  my  opinion, 
the  defendant's  limited  official  actions  agree  with  rather  than 
contradict  the  written  evidence  of  his  appointment  to  the 
subordinate  office. 

The  only  question,  therefore,  it  appears  to  me,  is,  does 
the  prohibition  include  a  sub-postmaster,  and,  in  my  opinion, 
it  clearly  does  not. 

The  right  to  vote  is  a  highly  prized  right,  not  to  be  in- 
terfered with  or  taken  away  by  anything  less  than  explicit 
language.  And  it  is,  I  think,  sufficient  for  defendant  to  say 
that  the  prohibitory  section  does  not  contain  his  official 
name.  Penal  offences  are  not  to  be  established  by  construc- 
tion. Defendant  is  either  postmaster,  or  he  is  not.  If  he 
is,  he  has  offended,  and,  if  he  is  not,  he  is  entitled  to  go 
free  from  this  not  too  meritorious  action. 

But,  even  if  we  go  deeper  and  look  beyond  the  language 
for  the  intention  of  the  legislature,  we  shall  find  that  when 
it  is  intended  to  include  subordinate  officers  they  are  specifi- 
cally named,  as  in  the  case  of  deputy  sheriffs,  who  are  named, 
while  deputy  registrars  are  not. 

I  think  the  appeal  should  be  allowed  and  the  action  dis- 
missed with  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  also  concurred. 


HIOeiNS  V.  HAM.  ELEC.  LIGHT  AND  POWER  CO.     505 

March  28th,  1906. 
C.A. 

HIGGINS   V.   HAMILTON    BLBCTKIC    LIGHT   AND 
CATARACT  POWER  CO. 

Master  and  Servant — Injury  to  Servant — Negligence — Super- 
intendent of  Works — Workmen's  Compensation  Act  — 
Place  of  Danger — Warning — Findings  of  Jury. 

Appeal  ^by  defendants  from  judgment  of  Anglin,  J.,  at 
the  second  trial  at  St.  Catharines,  in  favour  of  plaintiff  for 
$1,500  damages  in  an  action  tried  with  a  jury,  brought  under 
the  Workmen^s  Compensation  for  Injuries  Act  and  at  com- 
mon law,  for  damages  for  injuries  sustained  by  plaintiff,  John 
Higgins,  a  workman  in  the  employment  of  defendants  at 
their  power  station  in  the  township  of  Grantham,  while  en- 
gaged in  digging  a  trench  in  the  concrete  floor  of  the  station. 
Plaintiff  was  injured  by  an  electric  shock,  and  alleged  that 
the  appliances  were  defective  and  that  there  was  negligence 
on  the  part  of  defendants  and  their  servants.  The  jury 
found,  in  answer  to  questions,  among  other  things,  that  it 
was  practicable  to  have  had  the  place  where  plaintiff  was 
working  "dead,*^  that  is,  without  electric  current;  that  it 
T-aa  negligent  to  have  had  the  alley  in  which  plaintiff  was 
working  "alive;''  that  it  was  the  superintendent  who  was 
negligent;  that  there  was  a  defect  in  the  cable  or  appliances 
which  caused  the  injury,  viz.,  defective  insulation.  The 
action  was  first  tried  before  MacMahon,  J.,  and  a  jury, 
Afho  made  different  findings  from  those  at  the  second  trial, 
and  assessed  the  damages  at  $1,200.  This  verdict  was  set 
aside,  and  a  new  trial  ordered  by  the  Court  of  Appeal  (5  0. 
W.  R.  136.) 

W.  R.  Riddell,  K.C.,  for  defendants. 

T.  F.  Battle,  Niagara  Falls,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

OsLER,  J.A. : — This  case  was  before  us  on  a  former  occa- 
sion, when  we  were  compelled  to  grant  a  new  trial  in  conse- 
quence of  some  defect  or  insufficiency  in  the  findings  of  the 
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jury.  The  action  has  now  been  tried  again,  and  the  jury 
has  again  found  a  verdict  in  favour  of  plaintiff,  after  a 
charge  which  was  not  finally  objected  to.  An  action  arising 
out  of  the  accident  which  gave  rise  to  the  present  action  was 
brought  by  one  Griffith  against  these  defendants,  in  which 
the  plaintiff  ultimately  recovered,  on  practically  the  same 
evidence  as  was  laid  before  the  jury  in  the  present  case. 
The  judgment  of  the  Court  in  setting  aside  the  nonsuit  at 
the  first  trial  of  that  action  is  reported  in  2  0.  W.  R.  594. 
A   second  appeal  was  dismissed  on  the  argument 

On  the  second  trial  of  the  present  action  the  trial  Judge 
submitted  to  the  jury,  with  full  explanation  and  discussion 
of  the  evidence  applicable  to  each,  a  number  of  questions 
with  the  view  of  ascertaining  the  precise  ground  of  n^li- 
gence,  if  any,  on  which  defendants  were  sought  to  be  made 
liable,  and  whether  at  common  law  or  under  the  Workmen's 
Compensation  Act,  all  of  which,  so  far  as  was  necessary  to  es- 
tablish a  cause  of  action  under  the  latter,  were  answered. 
The  jury  assessed  the  damages  at  $2,000,  but  the  trial  Judge, 
being  of  opinion  that  a  cause  of  action  had  been  proved  under 
the  Workmen^s  Compensation  Act  only,  directed  judgment - 
to  be  entered  for  the  maximum  recoverable  under  that  Act, 
viz.,  $1,500,  and  that  is  not  now  really  complained  of.  The 
jury  exonerated  plaintiff  from  contributory  negligence,  and 
also  found  that  he  had  not,  knowing  and  appreciating  the 
danger  of  the  position  in  which  he  was  injured,  voluntarily 
taken  the  risk  of  the  accident.  The  contest  at  the  trial 
mainly  centred  upon  the  question  whether  plaintiff  had  any 
business  to  be  at  the  particular  place  where  he  met  with  his 
injury  (a  severe  shock  and  bums  from  a  heavily  charged 
electric  wire),  in  t^e  room  he  was  working  in,  and  it  was 
said  that  certain  slats  or  bars  had  been  put  up  by  defend- 
ants' superintendent  to  keep  plaintiff  and  his  fellow  suf- 
ferer away  from  such  place,  which  they  had  disregarded  and 
paid  no  attention  to.  We  think,  however,  that  it  was  quite 
open  to  tha  jury  to  find  as  they  did  that  upon  the  general 
orders  which  the  workmen  had  received  from  the  superin- 
tendent they  were  not  forbidden  to  go  behind  these  slats,  and 
that  for  the  purpose  of  clearing  up  the  floor  of  the  room  of 
the  litter  and  rubbish  caused  by  the  special  work  they  were 
engaged  in  (opening  a  trench  for  wires  in  the  cement  floor), 
they  were  authorized  and  required  and  it  was  reasonably 
necessary  and  proper  that  they  should  go  there.     The  place 
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was  one  of  great  danger,  and  the  jury  found  that  the  super- 
intendent negligently  omitted  to  warn  plaintiff  not  to  go 
there;  that,  if  such  warning  had  been  given,  the  injury  would 
have 'been  prevented;  that  plaintiff  was  injured  because  of 
conforming  to  the  order  of  a  person,  sc,  the  superintendent, 
•to  whose  orders  he  was  bound  to  conform;  and  that  such 
person  was  negligent  in  not  giving  proper  caution  or  warn- 
ing. A  further  examination  of  the  evidence  appears  to  me, 
as  it  did  at  the  argument  of  the  appeal,  to  support  all  thje 
essential  findings,  and  I  am,  therefore,  of  opinion  to  dismiss 
the  appeal. 


March  28th,  1906. 

C.A. 

CEAIG  V.  McKAY. 

Bankruptcy  and  Insolvency — Preference — Statutory  Presump' 
tion — Rebuttal — Transaction  before  Revision  of  Statutes 
in  1897  —  Circumstances  Rebutting  Intent  to  Prefer — 
Registry  Laws. 

Appeal  by  plaintiff  from  judgment  of  Falcone  ridge, 
C.J.,  6  0.  W.  R.  160,  dismissing  action. 

F.   Amoldi,   K.C.,   and   P.    McDonald,   Woodstock,   for 
plaintiff. 

W.  M.  Douglas,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C. J.O. : — Plaintiff  in  this  action,  suing  as  the  as- 
signee of  one  Miles  O^Beilly  Vandecar,  seeks  to  have  an 
instrument  of  mortgage  dated  16th  October,  1896,  made  by 
Vandecar  in  favour  of  defendants   McKay  and  Bicknell,  for 
'  securing  payment  to  them  of  $250  on  15th  October,  1897, 

!  with  interest  in  the  meantime,  declared  void  and  set  aside  as 

,  fraudulent  against  the  creditors  of  the  mortgagor  Vandecar. 

I  The  assignment  under  which  plaintiff  claims  was  executed 

I  by  the  mortgagor  on  21st  October,  1896. 

i  This  action  was  commenced  on  31st  July,  1902.     It  was 

first  tried  by  Britton,  J.,  who  dismissed  it,  on  the  ground 
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that  under  the  circumstances  appearing  upon  the  evidence 
the  plaintifT  has  no  status  to  sue.  Upon  appeal  to  a  Divi- 
sional Court,  this  ruling  was  reversed,  Idington,  J.,  dis- 
senting: 8  0.  L.  K.  651,  4  0.  W.  R.  274. 

Before  the  Divisional  Court  plaintiff  sought  judgment  in 
his  favour  on  the  ground  that,  as  the  language  of  sub-sec. 
2  (b)  of  sec.  2  of  the  Act  respecting  Assignments  and  Pre- 
ferences, 1887,  stood  when  the  assignment  was  made,  there 
was  an  irrebuttable  presumption  that  the  impeached  mortgage 
was  made  with  the  intent  to  give  an  unjust  preference.  This 
contention  was  not  given  eflfect  to,  and  a  new  trial  was  direct- 
ed in  order  that  the  case  should  be  fully  tried  on  its  merits. 

The  new  trial  took  place  before  the  Chief  Justice  of  the 
King's  Bench,  who  dismissed  the  action. 

Plaintiff  thereupon  applied  for  and  obtained  leave  to 
appeal  direct  to  this  Court.     .     .     . 

The  principal  question  raised  and  discussed  was  the  once 
much  debated  point  whether,  the  mortgage  having  been  ex- 
ecuted within  60  days  before  the  assignment,  it  was  to  be 
conclusively  presumed  to  have  been  made  with  intent  to  give 
L  preference,  and  that  the  presumption  was  not  to  be  rebutted 
in  any  manner  whatever,  or  whether  the  presumption  waa 
rebuttable  and  subject  to  be  overcome  by  evidence. 

The  question  was  set  at  rest  as  to  all  transactions  occur- 
ring after  31st  December,  1897,  by  the  action  of  the  com- 
missioners for  the  revision  and  consolidation  of  the  statutes, 
in  inserting  after  the  word  ''  presumed,"  where  it  occurs  in 
sub-sees.  3  and  4  of  sec.  2  of  E.  S.  0.  1897  ch.  147,  the  words 
"prima  facie."  But  the  circumstances  of  this  case  permit 
the  re-agitation  of  the  question. 

For  plaintiff  it  was  strongly  contended  that  the  point  is 
still  open  and  ujjdetermined,  and  that  the  strength  of  reas- 
oning and  the  weight  of  authority  lead  to  the  conclusion  that 
the  presumption  was — prior  to  the  amendment  of  1897 — 
irrebuttable. 

But  the  result  of  the  decisions  in  our  Courts  beginning 
with  Newton  v.  Ontario  Bank,  13  Gr.  652,  and  ending  witii 
Lawson  v.  McGeoch,  20  A.  R.  464,  is  against  this  proposi- 
tion. There  is  opposed  to  it  a  great  body  of  judicial  opinion 
to  be  found  in  the  cases  preceding  Lawson  v.  McGeoch.  In 
that  case  the  Judges  of  the  Divisional  Court  were  manifestly 
of  the  opinion  that  the  presumption  was  capable  of  being 
rebutted :  22  0.  R.  474. 
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The  decision  was  unanimously  affirmed  in  this  Court,  and, 
with  regard  to  the  opinions  expressed,  Osier,  J.A.,  must  be 
considered  as  standing  alone  in  favour  of  the  absolutely  ir- 
rebuttable nature  of  the  presumption.  So  far,  therefore,  as 
this  Court  is  concerned,  the  actual  decision  in  Lawson  y. 
McQeoch  must  be  regarded  as  an  affirmance  of  the  principle 
that  the  presumption  was  capable  of  being  rebutted.  That 
this  was  the  intention  of  the  legislature  is  made  plain  by  the 
action  of  the  commissioners  for  the  revision  and  consolidation 
of  the  statutes,  already  referred  to. 

The  Act  60  Vict.  ch.  3,  making  provision  for  the  work  of 
the  commissioners,  empowered  them,  amongst  other  things, 
to  make  such  minor  amendments  as  were  necessary  to  bring 
out  more  clearly  what  they  deemed  to  be  the  intention  of 
the  legislature  (sec.  3  in  part).  And  it  may  safely  be  as- 
sumed that  the  commissioners,  among  whom  were  a  number 
of  the  Judges  before  whom  the  question  had  come  in  their 
judicial  capacity,  fully  satisfied  themselves  that  in  making 
the  amendment  they  were  giving  clear  expression  to  the  in- 
tention of  the  legislature. 

Plaintiff  further  contended  that,  assuming  the  presump- 
tion nol  to  be  irrebuttable,  defendants  had  failed  to  shew  a 
bona  fide  transaction  not  invalid  or  void  against  plaintiff  as 
assignee  representing  the  creditors  of  th;^  mortgagor,  Van- 
decar. 

Defendants  testified  on  their  own  behalf,  and  the  Chief 
Justice  believed  and  accepted  their  testimony.  He  expressed 
himself  as  favourably  impressed  by  their  manner  and  de- 
meanour, as  well  as  by  their  evidence,  and  there  is  nothing 
on  the  face  of  their  testimony,  or  in  the  circumstances  to 
which  our  attention  was  forcibly  drawn  by  counsel  for  plain- 
tiff, to  lead  to  a  contrary  view. 

The  existence  of  the  indebtedness  to  defendants  and  their 
right  to  be  paid  at  the  time  when  the  mortgage  was  given 
^as  beyond  dispute.  That  the  mortgagor  was  possessed  of 
considerable  means  was  equally  certain.  Indeed,  the  evidence 
seams  to  shew  that  valuing  his  farm,  farm  stock,  implements, 
grain,  and  other  personal  property,  not  by  the  standard  of  a 
forced  assignee's  sale,  but  as  on  dealings  in  the  ordinary 
course,  his  assets  considerably  exceeded  his  indebtedness.  He 
was  in  good  repute  among  his  neighbours  and  those  with 
whom  he  was  dealing,  and  there  was  no  reason  for  the  de- 
fendants, McKay  and  Bicknell,  or  any  one  else,  supposing 
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that  he  was  unable  to  pay  his  d^ts  in  full  or  that  he  was 
contemplating  making  an  assignment  He  was  asked  for 
and  gave  security  for  a  debt  which  he  owed  upon  property 
of  which  he  was  the  owner.  It  was  urged  that  at  the  time 
he  had  just  failed  in  an  action  at  law  and  that  the  costs  were 
being  taxed  against  him.  But  there  was  no  reason  in.  that 
preventing  him  from  securing  a  creditor.  The  amount  of 
the  taxed  costs  was^not  large,  and,  even  if  they  were  not  paid 
and  execution  issued,  that  would  not  entitle  the  execution 
creditor  to  assail  the  mortgage  to  defendants.  Defaidants 
accepted  the  mortgage  without  knowledge  of  inability  to  pay 
or  of  any  intention  to  go  into  insolvency  or  make  an  assign- 
ment. There  appears  to  be  an  entire  absence  of  intent  to 
prefer.  Defendants  had  before  them  a  statement  made  by 
the  mortgagor  of  his  property,  from  which  they  might  well 
conclude  that  he  was  well  able  to  pay  all  claims  against  him. 
And  if  the  evidence  of  value  be  gone  into,  it  appears  fully  to 
support  the  correctness  of  the  statement  It  is  true  the  farm 
of  150  acres  over  which  the  mortgage  was  given  was  finally 
knocked  down  to  plaintiff  at  $4,200  or  $1,300  less  than  the 
mortgagor  valued  it  at,  but  plaintiff  was  both  seller  and  pur- 
choicer.  He  had  arranged  beforehand  with  a  neighbour  or 
friend  to  bid  for  him,  and  it  is  not  easy  tx)  bring  to  light  all 
the  subtle  influences  to  prevent  competition  that  can  be  put 
in  practice  in  such  a  case.  The  prices  at  which  the  stock 
and  hay  were  disposed  of  seem  somewhat  surprising,  but 
there  may  have  been  satisfactory  reasons  why  they  did  not 
realize  more.  But,  without  pursuing  this  further,  it  is  suffi- 
cient to  shew  that  there  were  very  reasonable  grounds  for  de- 
fendants Believing  that  their  mortgagor  was  a  man  of  sub- 
stance well  able  to  pay  his  debts. 

Stress  was  laid  upon  defendants'  failure  to  mention  their 
security  when  making  proof  of  their  claim,  of  their  delay  in 
registering  the  mortgage,  of  their  borrowing  money  on  an 
assignment  of  it,  after  the  day  for  payment  had  arrived,  and 
their  delay  in  taking  steps  to  enforce  it.  They  gave  their 
explanation  of  these  matters  in  a  manner  that  satisfied  the 
Chief  Justice.  His  opinion  as  to  their  credibility  was  not 
affected  thereby,  and  there  is  no  reason  for  differing  from 
him  in  that  respect. 

Plaintiff  also  insisted  that,  inasmuch  as  the  assignment 
was  registered  before  the  mortgage,  he  was  entitled  to  the 
benefit  of  the  registry  law.  But  plaintiff  is  not  a  subsequent 
purchaser  for  valuable  consideration  within  the  meaning  of 


LOUT,  di  WEST.  TRUSTS  CO.  v.  L.  E.  d  D.  R.  R.  W.  CO.     511 

the  Eegistry  Act  so  as  to  avail  himself  of  iU  provisions  with 
regard  to  priority  of  registration.  As  transferee  of  ttie  as- 
signor's property  he  occupies  no  higher  position  than  the 
assignor.  The  assignment  passes  the  rights  of  the  assignor 
as  he  possessed  them^  and,  save  in  so  far  as  the  Assignments 
and  Preferences  Act  confers  special  rights,  the  assignee  re- 
presents the  assignor.  As  said  by  Osier,  J.A.,  in  Eatching  v. 
Hicks,  6  0.  E.  739,  at  p.  749,  "  the  assignee  is  merely  the 
legal  representative  of  the  debtor,  with  such  right  as  he 
would  have  if  not  bankrupt,  and  no  other.'^  See  also  Eobin- 
son  V.  Cook,  6  0.  E.  594.  And,  as  regards  the  effect  of  the 
registry  law,  CuUver  v.  Shaw,  19  Gr.  599,  is  exactly  in  point, 
and  has  not  been  questioned  in  any  subsequent  case. 
Appeal  dismissed  with  costs. 


March  28th,  1906. 

C.A. 

LONDON  AND  WESTEBN  TBUSTS  CO  v.  LAKE  ERIE 
AND  DETROIT  RIVER  R.  W.  CO. 

Railway — Injury  to  Person  Employed  m  Yard — Negligence 
— Contributory  Negligence  —  Shunting  Cars — Failure  to 
Look — Functions  of  Judge  and  Jury. 

Appeal  by  plaintiffs  from  judgment  of  Meredith,  J.,  6 
O.  W.  R.  321,  sub  nom.  London  and  Western  Trusts  Co.  v. 
P6re  Marquette  R.  W.  Co.,  dismissing  an  action  brought 
under  the  Fatal  Accidents  Act,  by  the  administrators  of  the 
estate  of  Joseph  Navin,  deceased,  for  the  benefit  of  his  widow 
and  children,  against  defendants,  to  recover  damages  for 
his  death,  by  their  negligence,  as  alleged. 

6.  C.  Gibbons,  K.C.,  and  C.  A.  Moss,  for  plaintiffs. 

W.  Nesbitt,  K.C.,  and  D.  L.  McCarthy,  for  defendants.  • 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ-A.),  was  delivered  by 

Osler,  J. A. : — ^The  facts  of  which  evidence  was  given  at 
the  trial  shortly  are  as  follows.  Deceased  was  yardmaster  of 
the  Grand  Trunk  fiailway  Company  in  their  London  yards. 
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On  24th  December^  1904,  4  cars  had  been  placed  and  were 
standing  by  themselves  on  a  side  line  or  track  running  in  an 
easterly  and  westerly  direction  in  that  company's  yard,  which 
connected  with  defendants'  line.  These  cars  were  intended 
&  be  transferred  to  that  line.  In  the  ordinary  course  of  his 
duty  the  deceased  was  passing  behind  the  most  westerly  car, 
and  about  two  feet  or  so  from  it,  to  inspect  the  other  side  of 
one  of  the  4  and  satisfy  some  doubts  he  had  whether  it  was 
ready  to  be  transferred.  While  in  the  act  of  crossing  the 
track  two  cars  loaded  with  coal  came  from  the  east,  violently 
collided  with  the  standing  cars,  and  the  deceased  was  knocked 
down,  run  over,  and  killed  by  the  car  behind  which  he  was 
passing.  The  force  of  the  collision  was  such  that  the  stand- 
ing cars  were  driven  about  a  car  dnd  a  half  or  2  car  lengths 
along  the  track,  the  westerly  one  became  separated  from  the 
others  and  ran  half  a  car  length  farther.  The  yard  foreman 
Hill,  who  was  accompanying  the  deceased,  was  also  struck, 
but,  not  having  actually  got  upon  the  track,  escaped  without 
serious  injury. 

The  coal  cars  had  been  propelled  upon  the  line  by  a  flying 
switch  or  shunt  from  an  engine  under  the  control  of  an 
engine-driver  of  defendants.  They  were  not  intended  to  be 
connected  with  the  standing  cars  nor  to  have  gone  further 
than  just  to  clear  a  switch  on  defendants'  line  a  considerable 
distance  (said  to  be  the  width  of  two  city  blocks,  whatever 
that  may  be)  east  of  them.  In  their  erratic  course  they 
crossed  Colbome  street  and  ran  down  nearly  to  Waterloo 
street,  not  far  from  which  the  4  cars  were  standing.  There 
was  only  one  man  in  charge  of  the  cars.  He  was  handling 
a  brake  at  the  rear  end,  but  imable  to  stop  them.  He  saw 
Navin  and  Hill,  but  gave  them  no  warning,  not  supposing 
they  intended  to  cross  the  track.  The  runaway  cars,  not 
being  accompanied  by  an  engine,  made  very  little  noise.  Hill 
said  he  did  not  hear  them  and  knew  nothing  of  them  until 
the  collision  took  place.  He  had  no  reason  to  expect  them 
there  or  to  look  out  for  them.  There  was  evidence  that  it 
was  against  the  rules  of  the  defendant  company  to  make  a 
flying  switch,  and  that,  if  the  cars  had  been  moved  in  the 
proper  way,  deceased  must  have  heard  the  noise  of  the 
engine  and  bell,  and  further  that,  when  an  engine  was  not 
being  used,  it  was  the  duty  of  a  man  to  be  at  the  head  end 
of  the  car  in  order  to  give  warning.  Hill,  plaintiffs'  wit- 
ness, said  that  if  they  had  looked  to  the  east  before  passing 
on  to  the  track  they  must  have  seen  the  advancing  cars.  They 
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I 

'  did  not  do  so  because  they  did  not  hear  any  one  working 

I  there  and  had  no  suspicion  that  cars  were  coming  down  nor 

I  any  reason  to  expect  that  there  would  be;  that  in  all  his 

experience  he  had  never  known  a  drop  switch  thrown  against 
that  siding.  He  did  not  think  it  was  risky  going  so  close 
round  the  end  of  the  cars;  it  was  done  every  day.  Asked 
whether,  apart  from  drop  switches,  there  was  any  reason  why 
a  car  or  engine  might  not  be  coming  from  the  east  on  that 
track,  the  witness  said  it  was  the  rule  that  they  always  came 
with  the  engine  to  the  hei^d-end.  Q.  But  there  was  no  reason 
why  an  engine  might  not  be  coming  there  ?  A.  No.  Q.  Xnd 
if  there  was  no  engine,  no  reason  why  cars  should  not  come 
except  that  they  did  not  usually?  A.  No,  it  is  never  done. 
Q.  If  an  engine  had  been  coming  down,  would  you  have 
heard  it?  A.  Certainly,  I  could  not  have  helped  it.  Other 
evidence  indicates  that  this  would  be  not  only  because  of 
the  noise  of  the  engine  itself,  but  also  because  of  the  ringing 
of  the  engine's  bell.  A  witness  for  the  defendants  said  that 
the  deceased  was  standing  on  the  track,  i.e.,  not  moving 
across  it,  with  his  back  to  the  car  at  the  time  he  was  struck. 
Hill  denied  this.  Other  evidence  was  given  for  the  defence 
minimizing  the  force  of  the  collision,  and  opposed  to  plain- 
tiffs' evidence  as  to  the  method  of  shunting  cars,  or  that 
warning  was  usual  or  necessary  when  moving  cars  in  the 
yard. 

At  the  close  of  plaintiffs'  case  a  nonsuit  was  moved  for, 
on  the  grounds  that  there  was  no  evidence  of  defendants* 
negligence  and  that  it  appeared  that  the  accident  had  been 
caused  by  the  deceased's  own  negligence.  The  Judge  refused 
to  nonsuit,  and,  after  defendants  had  given  their  evidence, 
left  the  whole  case  to  the  jury,  with  a  charge  not  unfavour« 
able  to  defendants.  ITiey  found,  in  answer  to  questions,, 
that  the  negligence  of  defendants  was  the  proximate  cause 
of  the  deceased's  death;  that  such  negligence  consisted  in 
running  the  cars  without  an  engine,  at  too  great  velocity, 
and  in  giving  no  warning  of  their  approach;  and  that  the 
deceased  could  not  by  the  exercise  of  ordinary  care  have 
avoided  injur}^ 

The  motion  for  nonsuit  was  renewed  on  both  grounds. 

Tlie  Judge  reserved  judgment,  and  afterwards  dismissed  the 

action,  holding  that,  while  there  was  evidence  of  negligence 

on  defendants' 'part  in  bringing  the  cars  together  with  too 
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great  force,  yet  that  plaintiflEs  had  ^  by  their  own  case  estab- 
lished contributory  negligence  on  Navin's  part/'  and  were 
therefore  not  entitled  to  recover. 

On  the  appeal  plaintiffs  contended  that  defendants*  neg- 
ligence had  been  proved;  that  the  question  of  the  deceased^s 
n^ligence  was,  under  all  the  circumstances,  a  question  for 
the  jury,  and  not  for  the  trial  Judge,  and  that  on  their  find- 
ings judgment  should  have  been  directed  for  plaintiffs.  De- 
fendants renewed  and  relied  upon  the  objections  they  had 
urged  at  the  trial. 

1  am  of  opinion,  with  great  respect,  that  the  appeal 
should  be  allowed.  The  finding  of  the  jury  as  to  the  negli- 
gence of  defendants  in  sending  down  the  coal  cars  in  the 
manner  they  did,  that  is  to  say,  with  too  great  force,  is  well 
supported  by  the  evidence.  It  was  not  a  question  of  running 
them  at  too  great  a  rate  of  speed,  although  it  was  the  exces- 
sive speed  which  carried  them  to  the  point  of  impact  with 
the.  standing  cars.  The  question  was  whether,  instead  of 
taking  care  not  to  send  them  beyond  the  point  where  they 
were  intended  to  be  and  where  they  could  have  done  no 
damage  to  any  one,  defendants  had  not  so  carelessly  managed 
the  switch  by  the  application  of  improper  and  unnecessary 
force  that  the  cars  had  been  sent  far  beyond  that  point  to 
a  place  where  they  had  no  business  to  be,  and  thereby  caused 
the  accident.  As  to  this  I  agree  with  the  learned  trial 
Judge.  The  facts  speak  for  themselves.  There  was  evi- 
dence of  gross  negligence  on  the  part  of  the  engine-driver, 
and  I  should  have  been  surprised  if  the  jury  had  found 
otherwise  on  this  question. 

The  case  is  not  within  the  line  of  such  decisions  as  Bat- 
cheler  v.  Fortescue,  11  Q.  B.  D.  474,  and  Hutchinson  v.  Can- 
adian Pacific  R.  W.  Co.,  17  0.  R.  347.  There  the  persons  in- 
jured were  practically  bare  licensees  and  took  the  risks  inci- 
dent to  the  positions  in  which  they  had  placed  themselves, 
where  the  defendants  had  no  reason  to  expect  that  they 
would  be.  In  this  case  the  deceased  was  engaged  in  the  per- 
formance of  his  ordinary  duty,  and,  apart  from  the  question 
of  his  alleged  contributory  negligence,  the  servants  of  de- 
fendants, who  sent  the  cars  flying  down  the  line,  ojight 
reasonably  to  have  anticipated  that  other  persons  might  be 
engaged  in  the  performance  of  duties  upon  the  line  with 
respect  to  cars  standing  thereon,  such  as  coupling  or  examin- 
ation, who  might  ho  injured  if  the  operation  of  switching  the 
cars  was  negligently  conducted. 
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The  other  point,  namely,  whether  it  so  plainly  appeared 
upon  plaintiffs'  own  case  that  the  accident  was  attributable, 
not  to  defendants,  but  to  the  deceased  man's  own  negligence, 
that  there  was  nothing  left  for  the  jury  to  deal  with,  was  the 
point  most  insisted  upon  by  defendants.  As  to  this  I  am 
compelled  to  take  a  different  view  from  that  which  found 
favour  with  the  trial  Judge. 

It  cannot  be  laid  down  by  this  Court,  in  following  any 
authorities  by  which  they  are  bound,  that,  as  a  matter  of 
law,  a  person  who,  in  the  exercise  of  a  right  or  the  perform- 
ance of  a  duty,  attempts  to  cross  a  railway  track  without 
looking  to  see  whether  a  train  is  approaching,  is  guilty  of 
such  negligence  as  ipso  facto  to  deprive  liim  of  the  right  to 
recover  if  he  is  struck  by  a  train  or  car  and  injured. 

The  surrounding  facts  and  circumstances,  as  disclosed  in 
plaintiffs'  own  case,  may  be  such  as  to  leave  no  other  reason- 
able conclusion  open  than  that  his  own  negligence,  whether 
it  be  described  as  contributory  negligence  6r  mere  folly  and 
recklessness,  was  the  proximate  cause  of  the  accident. 

In  a  case  of  that  kind  no  issue  of  fact  is  presented  for 
the  jury,  and  the  trial  Judge  may  properly  rule  that  the 
plaintiff  has  failed  to  prove  his  case,  either  because  he  has 
not  proved  that  the  defendants'  negligence  caused  his  in- 
jury, or  because  he  has  proved  that  his  own  negligence  was 
the  cause  of  it. 

As  Lord  Hatherley  said  in  Dublin,  Wicklow,  and  Wex- 
ford R  W.  Co.  V.  Slattery,  3  App.  Cas.  1165,  ''If  contribu- 
tory negligence  be  admitted  by  the  plaintiff,  or  be  proved 
by  the  plaintiff's  witnesses  while  establishing  negligence 
against  the  defendants,  I  do  not  think  that  there  is  any- 
thing left  for  the  jury  to  decide,  there  being  no  contest  of 
fact;"  and  in  Wakelin  v.  London  and  South  Western  K;  W. 
Co.,  12  App.  Cas.  62,  the  rule  which  is  now,  I  take  it,  in 
practice,  the  settled  rxde,  was  thus  stated  by  Lord  Fitz- 
Gerald :  "  The  propositions  of  negligence  and  contributory 
n^ligence  are''  (in  cases  like  the  present)  "so  interwoven 
as  that  contributory  negligence  is  generally  brought  out  and 
established  by  the  plaintiff's  witnesses.  In  such  a  case,  if 
there  be  no  conflict  on  the  facts  in  proof,  the  Judge  may 
withdraw  the  question  from  the  jury  and  direct  a  verdict 
for  the  defendant,  or,  if  there  is  a  conflict  or  doubt  as  to  the 
proper  inference  to  be  deduced  from  the  proof,  then  it  is 
for  the  jury  to  decide." 
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The  facts  in  this  case  before  us  are  very  different  from 
those  which  appeared  in  .the  cases  chiefly  relied  on  for  the 
defence.  In  Danger  v.  London  Street  R.  W.  Co.,  30  0.  R. 
497,  to  quote  from  the  judgment  of  the  Chancellor,  the 
plaintiff  "went  into  danger  heedlessly  and  needlessly. 
Knowing  that  the  car  was  coming  behind  him,  he  suddenly 
turns  his  horse  upon  the  track  when  there  was  no  time  or 
opportunity  to  arrest  the  forward  motion  of  the  car.^^  Ordi- 
nary care,  he  adds,  would  have  prevented  the  accident  **  un- 
less the  driver  had  been  (i.e.,  if  the  driver  had  not  been)  so 
utterly  reckless  as  to  match  his  hor.<e  ag.ninst  the  electric 
motor." 

In  Phillips  V.  Grand  Trunk  R.  W.  Co.,  1  0.  L.  R.  28 
(D.  C),  the  plaintiff  proved  that  he  met  with  his  injuries 
while,  for  his  own  convenience,  walking  in  a  place  of  ex- 
treme danger,  namely,  between  the  rails  instead  of  in  the 
space  between  the  tracks,  which  was  open  and  known  to  him. 
It  was  held  that  the  accident  was  caused,  not  by  the  defend- 
ants^ negligence,  but  by  hi*  own  reckless  act.  Street,  J., 
said,  that  if  he  had  been  merely  crossing  the  line  of  rails  the^ 
case  must  have  been  left  to  the  jury,  as  it  was  necessary  for 
the  purpose  of  his  business  that  he  should  cross  them,  though 
not  that  he  should  walk  up  the  line  between  the  rails.  A 
similar  case  in  principle  is  Dominion  Steel  Co.  v.  Oliver,  35 
S.  C.  R.  535. 

O'Hoam  v.  Town  of  Port  Arthur,  4  0.  L.  R.  409,  1  0. 
W.  R.  373  (D.  C),  is  Talbot  v.  Toronto  Street  R.  W.  Co., 
15  A.  R.  346,  over  again,  and  is  not  unlike  Danger's  case 
except  in  the  fact  of  the  plaintiff's  actual  knowledge  that 
the  car  was  approaching.  But  the  plaintiff  was  familiar  with 
the  working  of  the  railway,  the  times  of  the  trips,  and  the 
rate  of  speed  of  the  cars.  He  had  expected  the  car,  looked 
for  it,  and,  not  seeing  it,  had  driven  "  for  some  distance 
alongside  the  track,''  and^  then,  without  looking  again,  had 
attempted  to  cross  just  in  front  of  it  at  a  moment  when  it 
was  impossible  for  the  motorman  to  avoid  a  collision. 

Much  reliance  was  placed  by  Mr.  Nesbitt  upon  Elliott  v. 
Chicago,  Milwaukee,  and  St.  Paul  R.  R.  Co.,  150  U.  S.  24:>, 
but  there  also  the  plaintiff's  knowledge  of  the  approach  of 
the  train,  which  was  being  broken  up  and  shunted  almost 
before  his  eyes,  was  a  material  element  in  determining  the 
<]uestion  of  his  negligence. 
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In  our  caae  the  cars  were  standing  by  themselves,  and 
were  not,  so  far  as  appears,  intended  to  be  immediately  re- 
moved. There  was  no  reason  to  expect  that  other  cars 
would  then  be  backed  down  against  them.  The  deceased 
was  familiar  with  the  conditions  under  which  work  was  to 
be  done  in  the  yard,  and  unless,  which  was  not  proved,  cars 
were  liable  to  be  sent  down  negligently  or  otherwise  at  any 
unexpected  moment,  I  cannot  see  why  a  jury  might  not 
properly  infer  that  there  was  no  want  of  ordinary  care  in 
crossing  without  looking  up  and  down  the  track.  I  cannot 
say  that  I  feel  any  doubt  that  the  question  was  one  for  the 
jury  to  decide,  under  all  the  circumstances  of  the  case.  I 
think  that  their  findings  on  both  points  are  in  accotdance 
with  the  evidence  and  that  the  plaintiffs  are  entitled  to  judg- 
ment for  the  damages  assessed. 

1  have  said  nothing  as  to  the  finding  that  no  warning  was 
^iven'of  the  approach  of  the  coal  cars,  but  upon  the  evi- 
dence I  think  that  was  also  a  fact  that  the  jury  might  prop- 
erly take  into  consideration  in  dealing  with  the  question  of 
the  deceased's  negligence. 

The  cages  of  Morrow  v.  Canadian  Pacific  R.  W.  Co.,  21 
A.  R.  149,  Champaigne  v.  Grand  Trunk  R.  W.  Co.,  9  0.  L. 
K.  589,  5  0.  W.  R.  218,  Smith  v.  London  and  South  East- 
ern  R.  W.  Co.,  [1896]  1  Q.  B.;  White  v.  Barry  R.  W.  Co., 
15  Times  L.  R.  474.  S.  C,  17  Times  L.  R.  644  (H.  L.), 
Vallee  v.  GraJid  Trunk  R.  W.  Co.,  1  0.  L.  R.  244  (C.A.), 
are  in  favour  of  the  plaintiffs'  right  to  recover. 

Appeal  allowed  with  costs.  Judgment  to  be  entered  for 
the  plaintiffs  on  the  findings  of  the  jury  for  the  damages 
assessed. 


Caktwrtght,  Master.  March  29th,  1906 

chambers. 
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Foreign  Commission — Terms — Co^s — Delaij  in  Applying — 
Cross-interrogatories. 

Motion  bv  defendants  for  a  commission  to  examine  at 


»<A  T,  y....r.aa.  II  O.  L  2.  '-T.  -5  O.  'S'-  H.  --1.  ^n^  r?-:I«d 

p,,/'::if..'>r*»   "^a.-   rie  c-rrinsrarc'*  cf  fach   parrir::!*!    esse 

H^T*t  the  ^,ieDf:ft  \o  be  tax^n  i§  moet  ma^^enal  to  the  de- 
f*Tjr;3e,  The  v:*j>5«  is  a  foT^iner.  iwt  in  defendints'  em- 
p*^/rfr»^it,  nor  m  anr  war  iiAkt  their  coGtrrv!. 

^>rr,erh.'n?  va/«  faid  at  the  argmzient  abont  nndne  delay 
in  majcin^  the  motion  aa  bein^?  a  ^ronnd  for  impodng  sodi 
TerrfiJi  a^  plaintiff  dfsirei.  There  does  not  seem  to  haTc  been 
any  inexrrnaable  delaj,  nor  has  the  action  been  conducted  by 
plaintiff  with  any  particular  celerity. 

It  iro'j!d,  no  do'^ht,  be  more  satisfactory  to  hare  the  evi- 
dence in  escry  case  heard  by  the  tribunal  before  which  the 
trial  tak^  plarre.  \S'here  (as  here)  the  commission  evidence 
m  on  a  7K>int  vital  to  the  cai^e,  it  must  be  a  distinct  disad- 
vanta^'e  to  defendants  to  be  deprived  of  the  oral  testimony, 
instead  of  having  the  evidence  given  personally  in  open  eonrt. 

Tlic  order  will  issue  as  asked. 

If  plaintiff  is  unwilling  to  incur  the  expense  of  being  re- 
pnw'uted  on  the  commission^  he  might,  if  so  advised,  deliver 
croRS-interrogatories,  as  was  done  in  Centaur  Cvcle  Co.  v 
Hill.  7  0.  L.  I?.  110,  2  0.  W.  R.  1025. 


McLEOD  V.   LAW80N.  519 

Mabee,  J.  March  29th,  1906. 

TRIAL. 

McLEOD  V.  LAWSON. 

McLEOD  V.  CRAWFORD. 

Contract — Mining  Location — Discovery — Agreement  between 
Prospectors  —  Declaration  of  Interests  of  Co-owners — 
Tmst  —  Lease  Taken  in  Name  of  one  —  Agreement  by 
Lessee  with  Stranger — Construction — Ratification  by  Co^ 
owners  —  Notice  of  Interests  of  Co-owners  —  License  to 
Mine — Taking  out  Ore — Share  in  Proceeds — Injunction 
— Costs. 

Actions  for  declarations  that  plaintiffs  had  interests  in 
R  certain  mining  location  and  to  set  aside  an  agreement  be- 
tween defendant  Lawson  and  defendant  Thomas  Crawford, 
and  for  injunctions  and  other  relief. 

G.  H.  Watson,  K.C.,  and  J.  B.  Holden.  for  plaintiffs 
Murdoch  McLeod  and  Donald  Crawford. 

R.  McKay,  for  plaintijBf  John  McLeod. 

S.  H.  Blake,  K.C.,  W.  M.  Douglas,  K.C.,  and  A.  C.  Boyce, 
Sault  Ste.  Marie,  for  defendant  Lawson. 

I.  P.  Hellmuth,  K.C.,  and  W.  H.  Irving,  for  defendant 
Thomas  Crawford.  • 

A.  D.  Crooks,  for  defendant  John  McMartin. 

Mabee,  J.: —  ...  I  find  the  facts  as  follows. 
There  was  an  arrangement  made  between  Murdoch  McLeod^ 
Donald  Crawford,  and  Thomas  Crawford,  on  Saturday  10th 
September,  1904,  that  they  should  go  prospecting  for  min- 
eral properties  and  divide  equally  any  locations  they  might 
discover,  each  contributing  his  time  and  sharing  in  the 
expense  of  the  venture.  Thomas  Crawford  being  unable  to 
go,  it  was  then  arranged  that  Murdoch  McLeod  and  Donald 
Crawford  should  proceed  upon  the  trip,  Thomas  Crawford 
making  some  small  payment  to  them  in  lieu  of  his  accom- 
panying them,  and  he  to  retain  his  interest  with  them  in  any 
properties  they  might  discover.  While  the  two  were  on 
their  journey  to  the  locality  they  had  in   view,  they  met 
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John  McLeod^  and  it  was  arranged  among  the  three,  with- 
out the  knowledge  of  Thomas  Crawford,  that  John  Mclicod 
shpuld  join  them  in  the  trip  and  be  entitled  to  share  '"n  uuy 
properties  that  might  be  located.  On  16th  September  Mur- 
doch McLeod  made  a  valuable  discovery  upon  the  lot  in 
question  in  the  township  of  Coleman.  A  discovery  post  was 
planted,  with  the  date  of  the  discovery,  the  names  ol  ^^u^- 
doch  McLeod  as  discoverer,  and  John  McLeod  and  DonnM 
Crawford  as  witnesses,  written  thereon,  some  lines  were 
run,  and  the  parties  returned  to  New  Liskeard,  where  they 
all  lived.  Murdoch  McLeod  and  Donald  Crawford  reported 
to  Thomas  Crawford  and  informed  him  that  John  McLeod 
had  accompanied  them  and  that  they  had  arranged  with 
him  that  he  should  share  in  the  property.  Thomas  Crawford 
assented  to  the  arrangement,  and  John  McLeod  was  after- 
wards taken  by  the  other  two  to  the  office  of  Thomas  Craw- 
ford, and  the  bargain  about  the  property  repeated  in  his 
presence,  and  thereupon  it  was  finally  agreed  that  these 
4  persons  should  each  be  entitled  to  one  undivided  quarter 
interest  in  the  lands.  Later  on  it  was  arranged  that  the 
lease  should  issue  in  the  name  of  Thomas  Crawford;  the 
name  of  the  discoverer  on  the  post  was  changed  from  Mur- 
doch McLeod  to  Thomas  Crawford;  and  application  was 
made  to  the  department  through  Mr.  McEwen,  a  solicitor 
acting  for  all  the  parties,  for  the  lease  which  afterwards  is- 
sued to  Thomas  Crawford.  At  McEwen's  office  when  Mc- 
Ewen was  instructed  to  apply  for  the  lease,  it  was  stated  in 
the  presence  of  Thomas  Crawford  that  John  McLeod  was 
eiftitled  to  a  quarter  interest,  and  McEwen  says  he  was  mak- 
ing the  application  for  the-  lease  upon  behalf  of  all  of  these 
4  persons.  The  $40  that  went  to  the  government  for  the 
lease  was  paid  by  Thomas  Crawford,  but  there  were  un- 
adjusted accounts  between  the  parties. 

The  position  taken  by  Thomas  Crawford  in  this  litigation 
is,  that  John  McLeod  was  never  entitled  to  any  interest  in 
this  land,  at  least  not  to  any  interest  that  would  diminish  the 
one-third  share  that  he,  Thomas  Crawford,  was  entitled  to 
under  the  first  agreement,  and  that,  if  John  McLeod  was 
entitled  at  all,  it  must  be  only  to  an  interest  in  the  two-thirds 
that  Murdoch  McLeod  and  Donald  Crawford  would  acquire; 
but  I  find  the  arrangement  to  have  been  that  each  of  the 
4  was  entitled  to  a  quarter  interest,  and  that  the  issue  of  the 
lease  to  Thomas  Crawford  placed  him  in  the  position  of  a 


trustee  for  the  other  3,  to  the  extent  of  their  three-quarter 
interest.     .     .     . 

it  was  argued  that  John  McLeod  had  no  interest  what- 
ever in  the  property,  and  that  the  other  3  were  partners.  I 
think  they  were  not  partners  but  co-owners.  There  was  no 
arrangement  made  about  working  or  developing  the  property, 
and  1  think  the  arrangement  did  not  constitute  a  partner- 
ship, but  put  these  4  men  in  the  position  of  co-owners  each 
of  an  undivided  quarter  interest. 

It  was  then  contended  that,  if  tliere  was  no  partnership, 
the  Statute  of  Frauds  stood  in  plaintiffs'  way.  I  think  the 
evidence  that  Thomas  Crawford  held  these  lands  as  trustee 
as  aforesaid  is  clear  and  complete,  and,  as  I  understand 
the  law,  the  Statute  of  Frauds  does  not  prevent  the  establish- 
ment of  a  trust  and  a  declaration  to  that  effect,  where  the 
parol  agreement  is  satisfactorily  established:  Rochefoucauld 
V.  Bertram,  [1897]  1  Ch.  207;  Hull  v.  Allen,  1  0.  W.  B. 
151,  782. 

In  coming  to  the  conclusion  that  the  parties  were  not 
co-partners,  1  am  not  overlooking  the  statements  in  the 
affidavits  that  the  land  was  held  in  partnership,  but  I  do 
not  think  that  affects  or  changes  the  original  arrangement, 
and  the  solicitor  who  drew  the  affidavits  said  that  the  word 
*^  co-partnership ''  was  his  word,  and  he  used  it  without  dis- 
tinguishing between  it  and  "co-ownership." 

Xo  work  had  been  done  upon  the  property,  but  some 
conversation  had  taken  place  from  time  to  time  about  de- 
velopment by  the  parties  interested,  down  to  8th  June, 
1905,  when  the  agreement  which  gives  rise  to  this  litigation 
was  entered  into  between  Thomas  Crawford  and  the  defend- 
ant Lawson.  I  find  that  prior  to  that  date  there  had  been 
no  discussion  about  selling  the  property,  and  no  authority 
had  been  given  to  Thomas  Crawford  to  sell  or  in  any  way 
deal  with  the  three-quarter  interest  belonging  to  the  other 
co-owners. 

On  8th  Jime,  1905,  Thomas  Crawford,  without  consulta- 
tion with  or  notice  to  Murdoch  or  John  McLeod,  entered 
into  an  agreement  with  Lawson  whereby,  in  consideration  of 
?200  in  cash  and  a  one-fourth  share  of  the  ore  or  mineral 
taken  from  the  property,  Lawson  was  to  have  the  privilege 
of  entering  upon  the  location  and  mining  ore  and  mineral 
and  removing  the  same,  from  the  date  of  the  agreement  up 
to  31st  August ;  and  the  agreement  states  that,  in  the  event 
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of  Lawson  making  "  a  discovery  of  valuable  ore  or  mineral 
on  said  land  during  said  period^  he  shall  have  the  privilege  of 
having  a  new  agreement  entered  into  from  and  after  the 
aaid  Slst  day  of  August,  1905,  for  the  purpose  of  working 
the  said  location  on  the  terms  and  conditions  therein  con- 
tainedy  so  long  as  .  .  .  (Lawson)  may  desire  to  work 
«aid  location,  and  .  .  .  (Crawford)  hereby  agrees  to 
enter  into  such  agreement/'  A  recital  in  the  agreement  also 
states  that  Lawson  '^  is  desirous  of  entering  upon  said  locar 
tion  for  the  purpose  of  prospecting  the  same  for  mineral  and 
for  removing  ore  and  mineral  therefrom/' 

As  a  matter  of  fact,  Lawson,  who  had  been  camping  in 
the  viciniiy  of  the  location,  had  on  7th  June  made  a  very 
\aluable  discovery  of  silver  upon  the  lands,  had  put  up  a 
discovery  post,  had  seen  the  old  discovery  post,  with  Thomas 
Crawford's  name  on  it,  with  the  two  witnesses,  and  had 
made  an  oral  agreemait  with  2  or  3  other  persons  to  share 
with  them  in  the  mineral  to  be  taken  from  j:he  property. 
On  the  evening  of  7th  June  Lawson  learned  from  a  map  he 
had  in  his  camp  that  his  discovery  was  upon  the  Crawford 
lot,  and  that  a  lease  had  issued  for  it.  On  the  morning  of 
the  8th  Lawson  went  to  Haileybury  to  the  land  agent  there 
to  try  and  make  an  application  in  his  own  name  for  the 
location,  he  contending  that  the  alleged  discovery  upon  which 
the  lease  had  issued  to  Crawford  was  not  a  "  valuable  discov- 
ery" within  the  meaning  of  the  mining  regulations  then 
existing,  and  taking  the  position  that  he  was  in  truth  the 
discoverer  and  entitled  to  a  lease  for  that  lot.  He  was,  how- 
ever, told  that,  as  a  lease  had  issued,  an  application  could 
not  be  received  from  him,  and  that  he  had  better  seek  out  the 
lessee  and  treat  with  him.  He  then  proceeded  to  New  lis- 
keard,  saw  the  lessee  Thomas  Crawford,  and  obtained  the 
above  agreement  from  him.  Lawson  made  no  disclosure  to 
ITiomas  Crawford  that  he  had  been  upon  the  property  or  had 
any  special  knowledge  of  it,  and  it  was  very  strongly  con- 
tended that  he  committed  a  fraud  upon  Thomas  Crawford  in 
obtaining  the  agreement  from  him,  and  it  was  said  that 
he  was  bound  to  disclose  to  Crawford  that  he  had  been  tres- 
passing upon  his  land.  The  agreement  is  pointed  to  as 
shewing  that  Lawson  by  it  was  representing  that  he  was  "  de- 
i?irous  of  entering  upon"  it,  and  Lawson  candidly  admits 
that  he  intentionally  avoided  giving  Crawford  the  inform- 
ation he  had  about  the  property,  as  he  knew  that  would  de- 
feat him  in  obtaining  it.    T^wson  takes  the  position  that  he 
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was  dealing  at  arm's  length  with  Crawford,  and  that  there 
was  no  duty  or  obligation  upon  him  to  tell  Crawford  any- 
thing about  his  land,  and  that  he  made  no  misrepresentation 
of  any  kind  to  him.  .  .  .  I  am  of  opinion  that  there  was 
no  legal  fraud  in  what  Lawson  did,  or  in  what  he  did  not 
do,  and  that  this  case  is  quite  distinguishable  from  Aaron's 
Reefs  Limited  v.  Twiss,  [1896]  A.  C.  273,  Phillipps  v.  Horn- 
fray,  L.  B.  6  Ch.  670,  and  other  cases  cited.  ...  I  do 
not  think  a  man  becomes  a  trespasser  by  simply  walking  over 
a  rocky  wilderness  and  looking  for  minerals  as  Lawson  did; 
but,  even  if  it  were  technically  trespassing,  I  do  not  think 
any  obligation  or  duty  was  cast  upon  Lawson  to  inform 
Thomas  Crawford  of  those  facts.  The  latter  knew  the  prop- 
erty was  valuable,  or  at  least  he  had  made  an  afiSdavit, 
upon  which  his  lease  issued,  that  a  valuable  discovery  of 
mineral  had  been  made.  If  purchases  were  upset  simply  be- 
cause the  purchaser  knew  the  property  was  more  valuable 
than  the  vendor  supposed,  an  intolerable  state  of  affairs 
would  be  brought  about.  ...  I  think  the  attack  plain- 
tiffs made  upon  the  agreement,  upon  the  ground  that  Law- 
son  overreached  Thomas  Crawford  and  committed  a  fraud 
upon  him,  fails. 

Plaintiffs  then  allege  that  Lawson  entered  into  this  agree- 
ment with  actual  notice  that  Thomas  Crawford  held  the 
lease  as  trustee  for  them,  Lawson  having  registered  the  agree- 
ment, or  rather  filed  a  caution  in  the  Land  Titles  office,  and 
pleading  that  registration  and  that  he  was  a  bona  fide  pur- 
chaser without  notice  of  any  alleged  equities  of  the  plaintiffs. 

The  evidence  upon  this,  as  well  as  upon  other  branches  of 
the  case,  is  conflicting,  and,  after  much  consideration,  I 
have  arrived  at  the  conclusion  that  nothing  took  place  at  the 
time  of  the  negotiations  or  the  making  of  the  agreement  that 
can  be  fairly  said  to  have  been  notice  to  Lawson  that  Thomas 
Crawford,  who  had  the  paper  title,  had  not  authority  to  deal 
with  the  property.  .  .  .  For  all  that  was  said,  I  think 
Lawson  was  justified  in  continuing  the  transaction,  and  that 
he  had  no  notice  or  constructive  notice  of  the  claims  now 
advanced,  or  that  there  was  any  probability  of  any  claim 
adverse  to  the  holder  of  the  paper  title  afterwards  arising, 
nor  did  sufficient  take  place  to  put  him  upon  inquiry. 

Before  completing  the  agreement  with  Lawson,  Thomas 
Crawford  went  to»see  Donald  Crawford  about  it,  and  I  think 
a  fair  inference  as  to  what  took  place  is.  that,  if  not  adopt- 
ing the  agreement  Thomas  was  making,   he  did  not  tell 


I'hon.a^  no€  to  maki;  it.  ni^r  *Ld  ncr  Cftxe  anj  Siesfs  to  notify 
l^wirm  t;/at  zj:  va.9  noc  aztfgxi:.ag.  a^iiixigr.  be  knew  Lawson 
iraa  jaegotiating.  and  cad  Ci<«xl  m  Tbvciafr  Ciavford's  office  in 
Uii;  it.ffTn.ng  whetk  Lavsoa  wa:^  thiErn:.  .  .  .  Neither  Mnr- 
dor;h  McijhfA  nor  Jrx^  yi^sLtrA  joj^m  ot  lut  agreement  until 
Oe  dmj  USkming, 

On  tr.e  erening  of  ^th  Jane  Doaal?i  Crawford,  Mnrdoch 
yicL^A,  and  Thomas  Cravford  met  at  rbe  o^ce  of  the  lat- 
ter, and  the  following  ageeement  was  drawn  cp  by  Mnrdoch 
McLeod  and  signed  hj  the  three:  "  Tnomas  Crawford  and 
Donald  Crawford  and  Mnrdoch  McLeod,  all  of  the  town  of 
Xew  Liflkeard,  agree  to  divide  all  prof  :5  and  to  pay  all  ex- 
penaes  equally  in  connection  with  the  sonth-west  quarter  of 
the  north  half  of  lot  Xo.  3,  con.  4,  Coleman.'' 

John  McLeod  had  no  notice  of  this  meeting,  and  both 
Mnrdoch  McLeod  and  Donald  Crawford  say  they  insisted 
upon  his  name  being  put  in  the  agre^^ient— that  they  were 
not  intending  to  shut  him  out — ^but  that  Thomas  Craw- 
ford was  persisting  that  John  McLeod  had  no  interest  in 
the  property  and  was  not  entitled  to  share.  At  the  time  this 
agreement  was  signed,  both  Murdoch  McLeod  and  Donald 
Crawford  knew  of  the  Lawson  agreement  and  of  its  terms, 
and  that  Lawson  had  given  Thomas  Crawford  a  cheque  for 
$200.  They  discussed  the  particulars  of  the  Lawson  agree- 
ment, Thomas  Crawford  saying  he  suspected  Lawson  had 
made  a  discovery  before  he  came  to  him  for  the  agreement; 
Donald  Crawford  saying  it  was  not  every  day  that  Thomas 
sold  a  mine;  and  winding  up  the  proceedings  with  sending 
for  ft  couple  of  bottles  of  beer.  I  think  this  was  an  inten- 
tion to  ratify  the  agreement  .  .  .  and  that,  if  it  had 
boon  actod  upon,  or  if  Lawson  or  Thomas  Crawford  had  in 
finy  way  changed  his  position  in  consequence  thereof,  it  would 
have  beon  binding  upon  Murdoch  McLeod  and  Donald  Craw- 
ford ;  but,  nothing  having  been  done  by  any  one  under  it,  and 
the  existence  of  it  not  even  coming  to  lawson's  knowledge, 
I  think  they  were  at  liberty  to  recede  from  it  and  repudiate 
the  sale  to  Lawson,  which  they  did  on  the  evening  of  9th 
June,  or  early  in  the  morning  of  the  10th,  when  they  learned 
from  one  Clendenning  of  the  valuable  discovery  that  had 
been  made  by  Lawson  and  his  associates  on  7th  June. 

I  find  the  fact  to  be  that,  as  put  by  Armstrong,  they 
learned  on  the  evening  of  the  9th  of  the*  discovery  .  .  . 
that  the  matter  was  put  in  Mr.  McEwan's  hands  about  sun- 
rise on  the  morning  of  the  10th,  and  that  he  filed  the  cau- 
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tion  for  them;  they  then  took  or  attempted  to  take  posses- 
Bion  of  the  property^  and  from  that  time  have  been  con- 
tending that  Thomas  Crawford  had  no  authority  to  dispose 
of  their  interests  in  the  mine. 

Lawson  went  on  developing  under  his  agreement,  and 
having  taken  out  a  quantity  of  valuable  ore,  plaintiffs  Mur- 
doch McLeod  and  Donald  Crawford  applied  for  an  injunc- 
tion, which  was  granted  upon  terms.  Some  ore  has  been 
sold,  and  a  very  large  sum  of  money  is  in  Court  under  the 
terms  of  the  injunction  order.  A  quantity  of  valuable  ore 
has  been  taken  out  and  is  ready  for  sale,  and  much  more  is 
said  to  be  in  sight.     .     .     . 

There  are  no  issues  raised  in  the  pleadings  as  between  de- 
fendants Thomas  Crawford  and  Lawson,  and  I  am  not  to 
be  regarded  as  dealing  with  their  rights  as  between  them- 

ociVco*       •       •       • 

The  rights,  if  any,  of  Lawson  in  the  mine  are  derived 
entirely  from  the  agreement  of  8th  June  and  the  filing  of  a 
caution  under  the  Land  Titles  Act. 

The  lease  from  the  Crown  to  Thomas  Crawford  is  for 
10  years  from  1st  January,  1903,  and  was  registered  under 
B.  S.  0.  1897  ch.  138,  by  sec.  21  of  which  there  is  vested 
in  the  lessee  the  possession  of  the  land  for  all  the  leasehold 
estate  described  in  the  lease;  but  sub^-sec.  4  of  sec.  21  pre- 
Ferves  the  interests  and  equities  of  the  plaintiffs  as  between 
them  and  the  defendant  the  lessee.  Section  51  makes  pro- 
vision for  the  transfer  by  the  lessee  of  the  whole  of  his  lease- 
hold interest. 

As  I  read  the  agreement  on  8th  June,  it  is  a  mere  license 
to  Lawson  to  prospect  upon  the  land;  then,  in  the  event  of 
his  finding  ore,  provision  is  made  for  its  division;  it  is  not 
an  assignment  of  the  lease,  in  any  sense  of  the  word,  and,  I 
think,  did  not  convey  to  Tjawson  any  estate  in  the  land  itself, 
but  a  right  of  property  only,  as  against  Thomas  Crawford, 
in  such  ore  as  he  took  out  or  removed  under  the  terms  of 
the  agreement.  It  does  not  give  to  T^wson  any  exclusive 
right  to  the  possession  of  the  lands,  nor  indeed  any  exclusive 
right  to  mine  ore,  and  I  think  in  ijo  way  can  it  be  regarded 
as  an  assi^ment  or  transfer  of  the  title  held  by  Thomas 
Crawford  in  trust  for  plaintiffs  to  defendant  Tvawson;  and 
that,  subject  to  whatever  rights  as  between  Thomas  Crawford 
and  Lawson  the  latter  may  have  acquired  by  the  agreement. 
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the  estate  is  still  in  Crawford  as  trustee  for  plaintiffs.  Under 
the  agreement  (5th  clause)  Lawson  may  at  an\'  time  dis- 
continue work  on  the  claim,  and  notify  Thomas  Crawford, 
and  thereafter  the  agreement  becomes  '"  null  and  void/'  Xo 
reconveyance  from  Lawson  to  Crawford  would  be  necessary, 
as  no  estate  in  or  title  to  the  lands  was  in  Lawson  by  virtue 
of  the  agreement,  which  itself  terminated  on  31st  August. 
The  9th  paragraph  gave  Lawson  the  right  should  he  make  a 
discovery  of  valuable  ore  or  mineral  on  the  lands  '^  during  the 
said  period,"  that  is^  between  8th  June  and  31st  August, 
to  have  a  new  agreem^it  entered  into  ''for  the  purpose  of 
working  the  said  location/'  all  of  which,  I  think,  clearly 
shews  the  agreement  to  be  merely  personal  in  its  character 
between  the  immediate  parties  to  it:  see  Doe  dem.  Hanley 
v.  Wood,  2  B.  &  Aid.  724;  Sutherland  v.  Heathcote,  [1892] 
1  Ch.  475;  Lynch  v.  Sevmour,  15  S.  C.  R.  341;  Haven  v. 
Hughes,  27  A.  B.  1. 

Again,  if  the  agreement  could  in  any  way  be  r^arded  as 
a  sub-lease,  or  assignment  of  the  mining  lease,  it  expired  on 
31st  August,  and  Lawson*s  rights  were  then  confined  to 
Crawford's  contract  to  give  him  an  agreement  to  work  the 
location.  As  against  plaintiffs,  this  is  a  contract  that,  upon 
old  and  well  established  principles,  could  not  be  specifically 
enforced,  and  Walsh  v.  Lonsdale,  2  Ch.  D.  9,  relied  upon 
by  Mr.  Blake,  I  do  not  think  applies,  in  the  view  I  have 
taken  of  the  construction  of  the  agreement. 

I  am,  as  far  as  possible,  refraining  from  expressing  any 
opinion  upon  the  rights  of  Lawson  and  Thomas  Crawford  as 
between  themselves.     Litigation  is  pending  between  them. 

I  have  not  dealt  with  many  features  of  these  cases  pre- 
sented at  the  trial,  nor  have  I  commented  upon  much  of  the 
evidence,  nor  referred  to  many  of  the  able  arguments  ad- 
vanced by  counsel,  as,  in  my  view  of  the  cases,  the  fore- 
going is  sufficient  to  dispose  of  the  matters  presented  by 
the  pleadings. 

In  the  result,  therefore,  plaintiff  John  McLeod  is  entitled 
to  a  declaration  that  he  is  the  owner  of  an  undivided  one- 
fourth  interest  in  the  mining  location  in  question,  an  in- 
junction restraining  defendant  Lawson  from  mining  under 
the  agreement  of  8th  June,  and  (it  plaintiff  desires)  an 
account  of  the  ore  removed  from  the  property.    If,  however. 
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plaintiff  John  McLeod  accepts  the  amount  in  Court  in 
McLeod  V.  Crawford  as  the  proper  sum  received  from  the 
bale  of  such  ore^  he  may  take,  in  lieu  of  an  account,  one- 
fourth  of  the  money  at  the  credit  of  that  suit.  Plaintiffs? 
Murdoch  McLeod  and  Donald  Crawford  are  entitled  to  a 
declaration  that  they  are  each  the  owner  of  an  undivided  one- 
fourth  interest  in  the  location  in  question,  an  injunction 
restraining  defendant  Lawson  from  continuing  to  mine  upon 
the  property  under  the  agreement  of  8th  June,  and  an 
account  from  Lawson  and  Thomas  Crawford  of  the  amount 
of  ore  removed  from  the  mine  and  the  sum  or  sums  received 
or  that  should  have  been  received  for  it,  or,  in  the  alterna- 
tive, one-fourth  each  of  the  moneys  in  Court,  as  they  may 
elect.  Defendant  Lawson  may  have  a  reference,  if  he  desires 
to  contend  that  more  moneys  have  been  paid  into  Court  than 
should  have  been  paid  in  by  him,  or  that  there  are  expenses 
of  mining  or  otherwise  that  might  be  chargeable  against 
plaintiffs,  but  at  his  (defendant  Lawson's)  risk  as  to  costs 
of  such  reference,  which  will  be  reserved  till  after  report. 

As  most,  if  not  all,  of  the  parties  to  both  actions  have 
sold  or  -assigned  or  in  some  way  dealt  with  their  interests 
pendente  lite,  and  some,  at  least,  of  the  purchasers  are  carry- 
ing on  the  litigation,  there  will  be  no  costs  to  or  against  any 
party  to  either  action. 


Morrison,  Co.C.J.  January  31st,  1906. 

SEVENTH  division  COURT,  PRINCE  EDWARD. 

ARTHUR  V.  CENTRAL  ONTARIO  R.  W.  CO. 

Railway — Animals  Killed  or  Injured  on  Track  elsewhere  than 
at  Crossing — Animals  Wrongfully  at  Large  on  Highway 
within  Half-^mile  of  Crossing  before  Getting  on  Track — 
Liability  of  Railway  Company — Railway  Act,  190S,  sec, 
287,  sub-sec.  4 — Change  in  Law. 

Action  to  recover  the  value  of  a  horse  of  plaintiff  which 
was  killed  on  defendants'  railway  track  on  25th  February, 
1905. 

T.  A.  O'Ronrke,  Trenton,  for  plaintiff. 

E.  G.  Porter,  Belleville,  for  defendants. 
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MosBisox,  Co.CJ.: — The  plaintiff  had  for  some  weeks 
previous  to  the  happening  of  the  accident  been  in  the  habit  of 
watering  his  stock  of  animals  at  a  hole  cut  in  the  ice  on  Lake 
Conseeon,  adjoining  his  property  in  the  township  of  Hillier. 
On  the  day  of  the  accident  he  proceeded  as  usual  to  do  so 
again,  riding  on  the  back  of  one  horse,  leading  by  a  halter 
another  horse,  and  allowing  two  other  horses,  which  were 
unhaltered,  to  follow,  and  driving  his  homed  cattle,  8  or  9 
in  number,  before  him.  Having  reached  the  water-hole, 
he  dismounted  and  watered  the  animals.  In  attempting  to 
remount,  the  4  horses  broke  away  from  him,  reached  the 
highway,  and,  at  the  intersection  of  such  highway  with  the 
railway,  less  than  one-half  mile  distant,  straj-ed  from  the 
highway  on  to  the  railway  track,  where  one  of  the  two  horses 
uhich  were  unhaltered  was  struck  by  a  train  of  defendants 
and  so  seriously  injured  that  he  had  to  be  shot. 

The  horses  had  been  out  of  sight  and  out  of  the  control 
of  plaintiff,  and  on  the  highway  within  a  half-mile  of  the 
railway  crossing,  for  probably  an  hour,  and  certainly  more 
than  20  minutes,  before  the  happening  of  the  accident. 

The  action  was  tried  with  a  jury  on  26th  January  instant, 
and  under  the  Division  Courts  Act,  sec.  175  (a)  (62  Vict, 
eh.  11,  sec.  9),  I  left  to  them  questions  to  be  answered. 
These  questions  and  the  answers  returned  by  the  jury  thereto 
were  as  follows: 

1.  Were  the  plaintiff^s  horses  permitted  to  be  at  large  on 
the  highway  within  a  half-mile  of  the  railway  crossing  con- 
trary to  the  provisions  of  sub-sec.  1  of  sec.  237  ?    Yes. 

2.  At  the  time  of  the  accident,  were  there  cattle  guards 
at  the  railway  crossing  where  the  horses  got  from  the  high- 
way on  to  the  property  of  the  railway  company?    Xo. 

3.  At  what  point  on  the  railway  was  injured  the  horse 
which  was  afterwards  in  consequence  shot.  Was  it  at  the 
railway  crossing  or  elsewhere?  On  the  railway,  50  or  60 
rods  from  the  crossing. 

4.  Did  the  plaintiff's  horses  get  at  large  through  the 
negligence  or  wilful  act  or  omission. of  the  plaintiff?    N"©. 

5.  If  the  plaintiff's  horses  did  get  at  large  through  the 
negligence  or  wilful  act  or  omission  of  the  plaintiff,  in  what 
did  such  negligence  or  wilful  act  or  omission  consist?  (No 
answer  requisite.) 

6.  What  was  the  value  of  the  horse  killed?    $60. 
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Upon  the  evidence,  the  admissions  of  counsel  at  the  trial, 
and  Uie  law,  as  I  stated  it  to  the  jury,  there  was  only  one 
of  these  questions  as  to  which  the  jury  could  have  properly 
returned  a  different  answer  than  that  they  did.  That  ques- 
tion is  the  4th,  which  was  left  entirely  in  the  hands  of 
the  jury  upon  the  evidence,  subject  to  the  usual  definition, 
yrhich  I  gave  the  jury,  of  what  constitutes  l^al  n^ligence. 

On  these  findings,  I  entered  judgment  for  the  plaintiff 
for  $60  and  costs. 

At  the  commencement  of  the  case,  upon  my  suggestion, 
and  indeed  at  my  request,  counsel  signed  a  consent  that 
whatever  might  be  the  judgment  in  the  action,  the  unsuccess- 
ful party  should  have  the  right,  imder  sec.  154  (2)  of  the 
Division  Courts  Act,  to  appeal  to  a  Divisional  Court  of  the 
High  Court  of  Justice.  Accordingly  at  the  close  of  the  case, 
counsel  for  the  defendants,  under  Bule  283,  applied  viva 
voce  for  a  new  trial,  which  was  refused. 

In  view  of  the  findings  of  the  jury,  there  remains  (as  I 
understand)  just  this  one  legal  question  for  determination 
in  appeal,  whether  sub-sec.  4  of  sec.  237  of  the  Eailway  Act, 
1903,  which  came  into  force  on  Ist  February,  1904,  changed 
the  pre-existing  law  as  to  the  liability  of  railway  companies 
for  animals  wrongfully  at  large  on  a  highway  within  a  half- 
mile  of  a  railway  crossing,  which  are  killed  or  injured,  not 
at  the  railway  crossing,  in  which  case  admittedly  there  would 
be  no  liability,  but  elsewhere  than  at  the  crossing,  on  the 
property  of  the  company.  The  contention  of  the  defendants 
is  that  the  companies  are  not  responsible  for  the  loss  of 
aniTTialft  so  wrongfully  at  large,  whether  killed  or  injured 
at  the  crossing  or  elsewhere,  which  apparently  was  the  law 
before  the  late  Act.  The  latest  pronouncement  to  this  effect 
is,  I  think,  to  be  found  in  the  judgment  of  Gwynne,  J.,  in 
James  v.  Grand  Trunk  R.  W.  Co.,  31  S.  C.  R.  at  pp.  425-6. 

According  to  my  judgment,  the  law  has  in  this  respect 
been  changed  by  the  Apt  of  1903.  The  sections  affecting 
the  question  are  199  and  237,  which  may  be  epitomized  thus. 
Section  199  imposes  on  the  companies  the  duty  to  erect  and 
maintain  cattle  guards  ^'suitable  and  sufficient  to  prevent 
cattle  and  other  animals  from  getting  on  the  railway.^^  Sec- 
tion 237  imposes  on  the  owners  of  animals  the  dutv^  not  to 
permit  them  (except  under  certain  conditions)  to  be  at  large 
upon  the  highway  within  a  half-mile  of  a  railway  crossing 
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(sub-sec.  1),  under  the  penalties  of  their  being  liable  to  be 
impounded  (sub-sec.  2),  and  if  killed  or  injured  at  the  cross- 
ing that  the  owner  shall  have  no  redress  (sub-sec.  3),  but  if 
killed  or  injured  "upon  the  property  of  the  company/' 
which  I  take  to  mean  elsewhere  than  at  the  crossing,  the 
owner  '*  shall  be  entitled  to  recover  the  amount  of  such  loss 
or  injury  against  the  company/'  unless  the  company  estab- 
lishes, etc.  (as  in  sub-sec.  4). 

Sub-section  4  of  sec.  237  is  a  new  enactment,  substituted 
for  53  Vict  ch.  28,  sec.  2,  which  was'  a  substitution  for  sec. 
194  (3)  of  the  Railway  Act  of  1888,  which  again  was  a  sub- 
stitution for  sec.  13  (2)  of  the  Bedlway  Act,  R.  S.  C.  ch. 
109,  under  which,  according  to  Bose,  J.,  in  Nixon  v.  Grand 
Trunk  R.  W.  Co.,  23  0.  R.  at  p.  127,  "the  liability  of  a 
railway  company  for  damages  to  animals  on  the  railway 
where  fences  or  cattle  guards  were  not  constructed  or  main- 
tained was  absolute  and  unconditional.'' 

Its  origin  then,  seems  to  indicate  that  sub-sec.  4  com- 
prises whatever  provision  it  was  intended  the  present  Act 
should  contain  as  to  the  liability  of  railway  companies  for 
neglect  in  the  construction  or  maintenance  of  fences  and 
cattle  guards. 

The  several  provisions  of  sub-sec  4  and  the  other  three 
sub-sections  of  sec.  237  are  interdependent  and  to  be  read 
and  construed  together.  The  whole  section  is  a  consolida- 
tion and  amendment  of  prior  enactments. 

Sub-section  (61)  of  sec.  7  of  the  Interpretation  Ad,  B. 
S.  C.  ch.  1.  as  amended  by  53  Vict.  ch.  7,  provides:  "Par- 
liament shall  not,  by  .  .  consolidating  or  amending  (an 
Act)  be  deemed  to  have  adopted  the  construction  which  has, 
by  judicial  decision  or  otherwise,  been  placed  npcm  the 
language  used  in  such  Act  or  upon  similar  language.^ 

And  in  Bank  of  England  v.  Vagliano,  [1891]  A.  C. 
107.  Lord  Hersohell.  at  pp.  144-5,  thus  expresses  the  rule: 
''  I  think  the  proper  construction  is^  in  the  first  instance,  to 
examine  the  language  of  the  statute  and  to  ask  what  is  its 
natural  meaning,  uninfluenced  by  any  consideration  derived 
from  the  previous  state  of  the  law,  and  not  to  start  with 
inquiring  how  the  law  previously  stood^  and  then,  assum- 
ing that  it  probably  was  int^ided  to  leave  it  unaltered,  to  see 
if  the  words  of  the  enactment  will  bear  an  interpretation  in 
con  form  itv  with  this  view.'' 
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Sead  and  construed  according  to  these  rules,  that  is  to 
say^  without  regard  to  the  pre-existing  law  and  simply  to 
ascertain  the  meaning  and  effect  of  the  words  used,  what 
was  the  intention  of  the  f  ramer  of  these  several  sub-sections  ? 
Surely  this,  that  the  place  or  point  on  the  railway  at  which 
the  injury  was  done  should  fix  the  rights  and  liabilities  of  the 
parties. 

The  contention  of  the  defendants  virtually  is,  that  sub- 
sec.  4  does  not  relate  to  or  include  cases  within  sub-sec.  1. 
The  words  of  sub-sec.  4  are  "at  large  upon  the  highway  or 
otherwise.'^  These  are  wide  enough  to  include  the  whole 
highw|iy.  and  do  not  warrant  the  exclusion  of  that  portion  of 
the  highway  which  is  within  a  half-mile  of  a  railway  cross- 
ing. 

Then  the  words  at  the  end  of  the  sub-section,  those  after 
the  semi-colon,  as  to  animals  not  in  charge  of  some  com- 
petent person,  must  relate  back  to  sub-sec.  1,  where  the  same 
words  are  used. 

It  seems  to  me  very  clear,  then,  that  sub-sec.  4  must  be 
construed  as  including  animals  wrongfully  at  large  on  a 
highway,  within  a  half-mile  of  a  railway  crossing,  which  are 
killed  or  injured,  not  at  the  crossing,  in  which  case  there 
can  be  no  recovery  because  of  sub-sec.  3,  but  killed  or  injured 
elsewhere  on  the  property  of  the  company  than  at  the  cross- 
ing. 

And  the  reason  for  the  distinction  is  obviously  this.  In 
the  case  of  animals  so  wrongfully  at  large  and  killed  or 
injured  at  the  crossing,  there  can  be  no  recovery  (sub-sec.  3), 
because  the  owner  himself  was  at  fault  in  permitting  them 
to  be  so  at  large;  but  if  killed  or  injured  on  the  property 
of  the  company  elsewhere  than  at  the  crossing,  there  may  be 
recovery  unless,  etc.  (sub-sec.  4),  because  the  company  was 
at  fault  in  not  erecting  and  maintaining  cattle  guards  "  suit- 
able and  sufBicient  to  prevent  animals  from  getting  on  the 
railway:''  sec.  199   (a)    (2). 

In  such  latter  case,  the  animals,  although  wrongfully 
at  large,  might  and  proi3ably  would  have  escaped  but  for  the 
neglect  of  the  company. 

[An  appeal  by  the  defendants  from  this  judgment  was 
heard  by  a  Divisional  Court  composed  of  Mulock,  C.J., 
Anglin,  J.,  Clute,  J.,  on  the  20th  March,  1906,  and  was 
dismissed  with  costs.] 
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Cartwbight,  Master.  March  318t,  1906. 

ohahbebb. 

WILLIAMSON  V.  PARRY  SOUND  LUMBER  CO. 

Trial — Postponement — Grounds  for  Motion — View  of  Locus 
in  quo  Necessary  for  Defence — Impossibility  of  View  at 
Date  of  Proposed  Trial. 

Motion  by  defendants  to  postpone  the  second  trial  of  the 
action,  which  was  brought  to  recover  damages  for  injuries 
received  by  plaintijQf  while  working  in  defendants'  saw  mill 
in  August,  1905.  At  the  first  trial,  in  November,  1905, 
plaintiff  was  nonsuited ;  but  on  27th  February,  1906,  a  Divi- 
sional Court  set  aside  the  nonsuit  and  directed  a  new  trial. 
On  16th  March.  1906,  plaintiff  gave  notice  of  trial  for  a 
sitting  beginning  on  9th  April,  1906. 

W.  R.  Smyth,  for  defendants. 

J.  E.  Jones,  for  plaintiff. 

TiiE  Master: — In  support  of  the  motion  it  was  argued 
that  it  was  essential  to  defendants^  case  to  shew  by  actual 
working  of  the  machinery  that  plaintiff's  accident  was  en- 
tirely self-caused.  It  appears  from  the  material  that  the 
mill  is  shut  down  in  the  autumn  for  refitting  and  necessary 
repairs,  and  it  is  said  that  it  cannot  be  fn  running  order 
before  16th  or  20th  April.  It  was,  therefore,  argued  that 
the  case  was  within  the  principle  of  giving  to  both  parties 
«very  reasonable  facility  for  a  fair  trial,  and  that  it  is  on  this 
ground  that  a  postponement  is  almost  of  right  when  asked 
for  because  of  the  absence  or  illness  of  a  necessary  and  ma- 
terial witness.  It  was  contended  that  this  motion  was  ana- 
logous to  one  based  on  such  absence.  I  am  not,  however, 
convinced  that  this  is  so.  Plaintiff  is  admittedly  a  poor 
man,  who  has  been  seriously  disabled,  and  who  will  probably 
have  a  hard  battle  if  the  trial  is  deferred.  He  will  also  run 
the  risk  of  losing  his  witnesses,  and  the  facte  will  almost 
inevitably  grow  dim  in  their  recollection. 

It  is  to  be  remembered  also  that  defendants  in  moving 
for  a  nonsuit  took  the  risks  incident  to  such  a  course.  If 
they  felt  so  strongly  that  plaintiff  had  no  case  as  they  now 
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say  they  do,  they  could  safely  have  let  the  case  proceed,  and 
the  jury  could  have  viewed  the  mill  in  operation,  if  a  view 
were  thought  to  be  a  useful  proceeding.  They  preferred  to 
close  the  case  without  putting  in  a  defence.  If  this  has 
now  proved  to  have  been  a  mistake,  I  cannot  see  why  plaintiff 
should  be  required  to  wait  until  defendants  are  ready  to  go 
on.     .     .     . 

Motion  dismissed;  costs  to  plaintiff  in  the  cause. 


March  318t,  1906. 

C.  A. 

REX  V.  BROOKS. 

Criminal  Law — Evidence — Depositions  of  Witnesses  at  Trial 
of  another  Person — Consent — Scope  of — Improper  Recep- 
tion— New  Trial — Substantial  Wrong  or  Miscarriage, 

Case  stated  by  the  Judge  of  the  County  Court  of  Ontario. 

E.  F.  B.  Johnston,  K.C.,  for  the  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maolaren,  J  J.  a.,  Mulock,  C.J.),  was  delivered  by 

OsiiER^  J.A. : — The  case  and  the  evidence  returned  there- 
with shewed  that  one  Marshall  Harmon  was  convicted  on 
10th  September,  1904,  for  an  offence  against  sec.  210  (2)  of 
the  Criminal  Code,  1892,  for  having  neglected  to  provide  the 
necessaries  of  life,  to  wit,  medical  care  and  attendance,  for 
his  wife,  he  being  then  under  a  legal  duty  to  provide  the 
same,  and  his  wife  being  unable  by  reason  of  siclmess  to  do 
80.     The  conviction  was  afterwards  affirmed  by  this  Court. 

On  12th  December,  1906,  the  prisoner  Eugene  Brooks  was 
brought  before  the  Judge  of  the  County  Court  of  Ontario, 
exercising  criminal  jurisdiction  imder  the  provisions  of  the 
Code,  charged  with  having  on  30th  July,  1904,  unlawfully 
aided  and  abetted  and  assisted  and  counselled  the  said  Mar- 
shall Harmon  not  to  regard  his  said  alleged  duty  to  his  wife, 
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who  thereupon  did  unlawfully  omit,  without  lawful  excuse, 
to  provide  hi8  wife  with  such  necessaries,  to  wit,  the  neces- 
sary medical  care,  treatment,  medicine,  and  assistance,  where- 
by the  death  of  his  said  wife  was  caused.  There  was  a  second 
count  charging  that  the  wife's  life  was  endangered  by  reason 
of  the  aiding,  abetting,  counselling,  etc.,  of  the  prisoner. 

The  prisoner,  having  elected  to  be  tried  without  a  jury 
before  said  Judge,  was  arraigned  on  these  charges,  and 
pleaded  not  guilty. 

On  29th  December,  1905,  at  Whitby,  the  trial  was  pro- 
ceeded with,  and  the  prosecuting  counsel  put  in  and  filed  a 
letter  from  a  professional  gentleman  in  Toronto,  who  had 
acted  as  counsd  for  Harmon,  and  who  had  also,  as  it  would 
seem,  been  retained  to  act  for  the  prisoner  at  his  trial.  The 
letter  was  addressed  to  the  Crown  Attorney  at  Whitby,  and 
was  in  the  following  terms :  "  Toronto,  19th  December,  1905. 
Dear  Sir: — ^Rex  v.  Eugene  Brooks.  I  find  that  I  will  (sic) 
be  unable  to  go  on  with  this  trial  on  the  28th  December  owing 
to  another  engagement.  Would  you  kindly  see  the  Judge 
and  ask  him  if  he  can  take  it  on  Saturday  the  6th  January 
in  the  morning?  I  am  quite  willing  to  accept  the  evidence 
of  the  family,  in  particular  those  who  gave  evidence  at  the 
Harmon  triaJ,  and  that  it  would  not  be  necessary  for  you  to 
call  them,  nor  the  evidence  of  the  doctors  as  to  Mrs.  Har- 
mon's condition.  This  Will  clear  the  case  down  to  the  evi- 
dence of  Harmon's  letters  and  so  forth.  Kindly  let  me  hear 
from  you.'' 

What  reply  was  sent  to  this  letter  does  not  appear,  nor 
whether  it  was  ever  arranged  that  the  offer  made  therein  was 
to  stand  good  if  the  proposed  adjournment  of  the  trial  to  6th 
January  was  not  acceded  to.  The  trial  was  in  fact  proceeded 
with  on  29th  and  30th  December,  1906,  continued  and  con- 
cluded on  6th  January,  when  the  prisoner  was  convicted,  and 
on  8th  January  sentenced  to  6  months'  imprisonment  in  the 
Central  Prison  with  hard  labour. 

The  prisoner  was  represented  at  the  trial  by  coimsel — 
not  the  writer  of  the  letter  referred  to. 

Among  the  depositions  of  the  witnesses  examined  at  the 
trial  of  Harmon,  which  were  put  in  and  used  at  the 
trial  of  the  prisoner,  on  the  assent  assumed  to  have  been 
given  by  that  letter,  were  those  of  one  Charters,  an  under- 
taker, and  a  Mrs.  Thom,  neither  of  whom  was  a  member  of 
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the  family  nor  a  relative  of  the  deceased.  No  objection  was 
taken  to  the  reading  of  these  depositions  as  not  being  within 
the  terms  of  the  consent^  nor  to  the  use  of  any  of  them  at 
a  trial  taking  place  at  an  earlier  time  than  that  at  which  the 
writer  had  proposed  that  they  should  be  used,  apparently  as 
a  concession,  in  order  to  obtain  the  desired  postponement. 

The  trial  Judge  having  refused  to  reserve  a  case,  leave  to 
appeal  was  recently  granted  by  this  Court,  on  the  grounds 
of  the  improper  reception  of  evidence,  and  that  there  was  in 
fact  no  evidence  of  the  commission  of  the  ojffence  charged  in 
the  indictment.    .     .     . 

The  first  objection,  though  somewhat  faintly  pressed  on 
the  argument,  appears  to  us  to  be  fatal  to  the  conviction. 

It  is  not  a  little  singular  that,  although  the  prisoner 
seems  to  have  been  represented  by  counsel  at  the  trial,  no 
consent  by  that  counsel  to  the  admission  of  the  depositions 
taken  at  Harmon's  trial,  appears  to  have  been  given  or  asked 
for.  The  only  thing  relied  upon  by  the  Crown  as  justifying 
or  authorizing  that  method  of  proving  some  of  the  most  im- 
portant elements  in  the  charge  against  the  prisoner,  was  the 
letter  .  .  .  above  referred  to.  In  the  absence  of  any 
explanation,  I  should  have  thought  it  reasonably  clear  from 
the  terms  of  that  letter,  that  the  offer  to  admit  the  deposi- 
dons  was  made  as  a  concession  for  the  postponement  of  the 
trial  to  suit  the  writer's  convenience  until  6th  January,  and, 
that  not  having  been  acceded  to,  that  the  trial  ought  to  have 
been  proceeded  with  and  the  case  proved  against  the  prisoner 
in  the  regidar  way. 

It  is,  however,  enough  to  say,  even  assuming  that  the 
consent  was  wide  enough  to  authorize  the  admission  of  the 
depositions  specified  therein  at  a  trial  taking  place  at  any 
time,  yet  some  depositions,  those  namely  of  Charters  and 
Thorn,  were  put  in  which  were  not  covered  by  it.  These 
ought  to  have  been  rejected  by  the  trial  Judge.  That  of 
Charters  was  perhaps  unimportant,  but  the  same  cannot  be 
said  of  Thomas.  It  was  urged  that  no  objection  was  taken 
by  counsel,  and  that  is  true,  but,  if  a  mistake  is  made  by 
counsel^  that  does  not  relieve  the  Judge  in  a  criminal  case 
from  the  duty  to  see  that  proper  evidence  only  is  before  the 
jury:  The  Queen  v.  Gibson,  18  Q.  B.  D.  537;  The  Queen  v. 
Saunders,  [1899]  1  Q.  B.  490;  Regina  v.  Petrie,  20  0.  R. 
317. 
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Section  690  of  the  Code  permits  any  acenfled  person  on 
his  trial  for  any  indictable  offence,  or  his  counsel  or  solicitor, 
to  admit  any  fact  alleged  against  the  accused  so  as  to  dis- 
pense with  proof  thereof:  Begina  v.  St.  Clair,  27  A.  R.  308. 
This,  it  need  hardly  be  said,  does  not  warrant  the  admission 
of  improper  evidence  nor  prevent  the  prisoner  from  objects 
ing  to  it,  though  his  counsel  may,  by  oversight  or  otherwise, 
have  omitted  to  do  so  at  the  proper  time. 

The  trial  of  this  case  seems  to  have  been  conducted  with  a 
degree  of  laxity  very  undesirable  in  any  criminal  case,  and 
especially  objectionable  in  one  of  a  comparatively  important 
nature,  where  precision  in  allegation  and  proof  ought  to 
have  been  required. 

As  regards  the  merits  of  the  case,  we  cannot  say  that,  if 
the  facts  disclosed  by  the  depositions  of  the  witnesses  in  Har- 
mon^s  case  had  been  regularly  proved,  there  would  not  have 
been  some  evidence  on  which  the  Judge  might  have  convicted 
the  prisoner. 

The  charge  is  one  of  a  very  serious  nature,  and  the  con- 
duct of.  the  prisoner  and  of  Harmon,  however  earnest  their 
belief,  very  much  to  be  discouraged,  as  dangerous  to  the  com- 
munity at  large.  While,  therefore,  we  are  obliged  to  quash 
the  conviction,  on  the  ground  of  the  reception  of  improper 
evidence,  we  direct  a  new  trial.  It  may  be  that  the  Crown, 
taking  into  consideration  the  fact  that  the  prisoner  has  al- 
ready undergone  several  months'  confinement,  will,  on  appli- 
cation, think  it  proper  to  direct  a  nolle  prosequi. 

The  only  question  stated  in  the  case  which  seems  neces- 
sary to  be  answered  is  the  second,  as  to  which  our  answer  is 
that  the  depositions  of  Charters  and  Thorn  were  not  pro- 
perly received. 

We  think  the  case  not  one  for  the  application  of  sec.  746 
(f)  of  the  Code,  being  unable  to  say  that  no  substantial 
wrong  or  miscarriage  was  occasioned  by  the  improper  ad- 
mission of  such  evidence. 
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TRIAL. 

YOKES  HARDWAKE  CO.  v.  GRAND  TRUNK  R   W.  CO. 

Mechanics'  Liens — Time  for  Registering  Lien — Completion 
of  Work — Contract — Work  to  be  Done  to  Satisfaction  of 
Architects — Work  Done  after  Registration  of  Lien. 

m 

Action  to  recover  $1,447.50,  claimed  by  plaintiffs  as  the 
balance  owing  to  them  on  a  sub-contract  with  defendant 
Whitham  for  the  erection  and  completion  by  plaintiffs  of  the 
tile  flooring,  wainscoting,  and  marble  work  on  a  railway  sta- 
tion which  defendant  Whitham  had  contracted  to  build  for 
defendant  company. 

The  action  was  begun  under  the  Mechanics'  Lien  Act,, 
the  claim  of  lien  having  been  registered  on  24th  June,  1905. 

One  of  the  terms  of  plaintiffs'  sub-contract  was  that  the 
work  was  to  be  done  to  the  entire  satisfaction  of  Spiers  and 
Rohan,  the  architects.  , 

J.  W.  St.  John,  for  plaintiffs.  « " 

L.  F.  Heyd,  K.C.,  for  defendant  Whitham. 

MuLOCK,  C.J. : —  ...  Defendant  Whitham  con- 
tended that  the  lien  had  not  been  registered  within  the  time 
allowed  by  the  statute,  and,  further,  that  plaintiffs  were  not 
entitled  to  a  personal  order  under  sec.  48,  on  the  ground 
that  at  the  time  of  the  beginning  of  this  action  plaintiffs  had 
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not  obtained  a  certificate  from  the  architects  that  the  work 
had  been  done  to  their  entire  satisfaction.     .     .     . 

Plaintiffs  on  20th  May,  1905,  ceased  work  upon  the  build- 
ing, under  the  impression  that  they  had  completed  their  con- 
tract, and  on  8th  June  J.  L.  Vokes,  their  secretary-treasurer, 
made  an  affidavit  in  connection  with  the  registering  of  their 
claim  of  lien,  wherein  he  testified  that  plaintiffs  had  com- 
pleted their  contract. 

On  7th  June  plaintiffs  sent  Daniels,  one  of  their  em- 
ployees, to  Brantford  to  repair  some  of  the  work  that  had 
apparently  been  injured  by  other  workmen,  and  on  8th  and 
9th  June  Daniels  was  engaged  23  hours — 12  of  these  hours 
being  spent  in  work  of  repair  and  11  in  work  required  by  the 
contract.  The  architects,  however,  were  not  satisfied,  and  on 
20th  July  Mr.  Spiers,  one  of  the  architects,  wrote  to  defen- 
dant Whitham  pointing  out  certain  defects  which  he  required 
to  be  attended  to  at  once.  Defendant  Whitham  sent  a  copy 
of  this  letter  to  plaintiffs,  whereupon  they  wrote  to  the  archi- 
tects, concluding  their  letter  as  follows :  "  Mr.  Whitham  says 
there  are  2  or  3  other  matters  which  you  would  like  attended 
to  before  settlement  of  our  claim  is  effected,  and,  in  order  to 
have  our  man  make  a  complete  clean-up  of  such,  we  would  ap- 
preciate it  very  much  if  you  would  send  us  a  memorandum 
of  what  you  think  should  be  done  to  make  this  job  entirely 
satisfactory  to  you,  all  of  which  we  will  attend  to  promptly 
on  receipt.^^ 

On  1st  August.  1905,  defendant  Whitham  wrote  plaintiffs 
with  further  reference  to  Mr.  Spiers's  letter  of  20tli  July, 
adding:  "We  expect  Mr.  Spiers  here  any  day  for  the  final 
settlement."  Thereupon  plaintiffs  sent  Daniels  up  to  Brant- 
ford, and  Daniels  on  his  arrival  there  met  Whitham  and 
Spiers.  The  latter  then  instructed  Daniels  as  to  what  he 
required  to  be  done,  whereupon  Daniels  proceeded  to  carry 
out  the  instructions,  and  was  so  engaged  during  all  of  the 
3rd  and  4th  August. 

Whitham  contends  that  plaintiffs  had  completed  their 
contract  on  20th  May,  and  that  the  work  done  by  them  there- 
after, both  in  June  and  August,  was  repair  work,  rendered 
necessary  because  of  some  alleged  negligence  for  which  plain- 
tiffs were  responsible. 

The  evidence  shews  that  a  part  of  the  work  of  June  and 
August  was  of  the  nature  of  repairs,  and  part  thereof  was 
work  which  plaintiffs  were  by  their  contract  required  to  per- 
form.    .     .     . 
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The  parties  had  stipulated  that  the  work  was  to  be  done 
to  the  satisfaction  of  the  architects,  and,  thus  having  made 
the  right  to  payment  dependent  on  their  approval,  plaintiffs 
could  not  recover  until  such  approval  was  given:  Dobson  v. 
Hudson,  1  C.  B.  N.  S.  659;  Morgan  v.  Bernie,  9  Bing.  672; 
Coatsworth  v.  City  of  Toronto,  10  C.  P.  73. 

It  was,  therefore,  for  the  architects  to  determine  whether 
plaintiffs  had  performed  their  contract.  Whitham  recog- 
nized this  as  the  legal  position  of  the  matter  on  20th  July, 
when,  on  receipt  of  the  letter  of  that  date  from  the  archi- 
tects, complaining  of  the  unsatisfactory  condition  of  the 
work,  he  sent  it  to  plaintiffs,  and  also  telephoned  them  on 
the  subject,  and  again  on  1st  August  called  their  attention 
to  the  architects'  complaint.  Further,  when,  in  compliance 
with  the  architects'  demands,  plaintiffs  sent  Daniels  to  Brant- 
ford,  Whitham  was  with  the  architect  Spiers  when  the  latter 
instructed  Daniels  what  to  do,  and  not  until  after  the  work  of 
Daniels  on  3rd  and  4th  August  were  the  architects  satisfied. 

As  against  the  effect  of  this  work  in  extending  the  time 
for  registering  a  claim  for  lien,  Neil  v.  Carroll,  28  Gr.  30, 
was  cited  in  support  of  the  contention  that  where  a  contract 
has  been  substantially  performed,  some  trifling  work  in  the 
way  of  removing  defects  would  not  extend  the  time,  but  in 
that  case  it  was  not,  as  here,  left  to  a  third  person  to  deter- 
mine whether,  and  if  so  when,  the  contract  was  completed. 
That  question,  by  the  express  agreement  of  the  parties  in  the 
present  instance,  is  withheld  from  the  jurisdiction  of  the 
Court,  and  left  to  the  architects.  They,  therefore,  and  not 
the  Court,  are  the  judges  of  the  materiality  of  any  alleged 
shortcomings  of  plaintiffs  in  the  performance  of  the  contract. 
Until  after  the  work  of  4th  August  they  were  not  satisfied, 
and  I  therefore  am  of  opinion  that  the  time  for  filing  plain- 
tiffs^ lien  had  not  expired  on  24th  June,  and  that  they  are 
entitled  to  judgment  accordingly,  with  costs  up  to  judgment, 
and  to  payment  of  whatever  may  be  found  due  them  by  the 
Master. 

It  was  stated  at  the  trial  that  under  the  statute  defendants 
had  paid  a  sum  of  money  into  Court  in  discharge  of  the  re- 
gistered lien.  This  fund  will  be  applicable  towards  meeting 
whatever  amount  may  be  found  due  to  plaintiffs. 

The  case  will  be  referred  to  the  Master  in  Ordinary  to 
take  the  account  between  the  parties,  to  make  all  necessary 
directions,  and  to  determine  the  costs  of  the  reference. 
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ScOTT^  Local  Master.  Mabch  7th,  1906. 

Clutk,  J.  Mabch  31st,  1906. 

WEEKLY    court. 

WILSON  V.  McLEAN. 

Landlord  and  Tenant — Farm  Lease — Covenants — Breaches — 
Waiver — Acceptance  of  Rent — Damages, 

Action  by  landlord  against  tenant  to  recover  damages  for 
breaches  of  covenant  in  a  farm  lease,  and  counterclaim  for 
breaches  of  covenant  in  the  same  lease,  referred  to  the  local 
Master  at  Ottawa  for  trial  and  adjudication. 

George  McLaurin,  Ottawa,  for  plaintiff. 

J.  M.  Hall,  Ottawa,  for  defendant. 

The  Master: — The  lease  is  dated  8th  March,  1902,  is 
made  in  pursuance  of  the  Act  respecting  Short  Forms  of 
leases,  and  demises,  in  addition  to  the  land,  "one  span  of 
horses  valued  at  $200,  and  all  cattle  and  one  brood  sow  and 
all  farm  implements  and  machinery  and  150  hens."  The 
portions  chiefly  in  question  read  in  the  plaintiffs  copy  as 
follows : — '*  The  said  lessee  covenants  to  leave  on  tlie  prem- 
ises at  the  end  of  the  term  20  good  milch  cows  and  their 
calves,  3  yearling  heifers,  one  thoroughbred  shorthorn  bull, 
one  brood  sow  and  litter  of  pigs,  one  span  working  horses 
valued  at  $200,  ...  150  hens,"  etc.  The  defendant's 
copy  is  identical,  excepting  that  there  is  a  blank  before  the 
word  "  hens,"  both  in  this  covenant  and  in  the  demise  clause, 
instead  of  the  figures  "  150."  The  lessee  further  covenants 
'^to  provide  the  lessor  with  what  wood  he  may  require  in 
sleigh  lengths  delivered  at  the  house." 

Plaintiff  claims  $100,  on  the  ground  that  the  pair  of 
horses  left  on  the  place  by  defendant  at  the  end  of  the  term 
was  worth  only  $100.  This  is  amply  proved.  The  defend- 
ant points  out  that  the  horses  he  left  there  were  the  same 
ones  he  received,  which  were  valued  in  the  lease  at  $200. 
This  is  no  answer  to  the  claim.  There  is  evidence  going  to 
shew. that  the  horses  depreciated  in  value  owing  to  bad  usa^e 
on  the  part  of  defendant^  I  need  not  enter  into  this.  The 
plain  fact  is  that  the  horses  left  on  the  place  by  defendant 
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were  worth  only  $100,  and  plaintiff  is  entitled  to  .recover 
the  difference  between  that  and  $200  as  damages.  If  the 
\alue  of  the  horses  when  defendant  got  them  has  any  bearing 
on  the  matter,  after  agreeing  on  a  valuation  of  them  then  at 
$200,  he  cannot  now  be  heard  to  say  that  they  were  worth  in 
fact  only  $100. 

Defendant,  instead  of  20  milch  cows,  left  only  13  milch 
cows  .and  2  two-year  old  heifers,  and  plaintiff  claims  for 
the  shortage.  He  also  alleges  that  the  cows  left  were  not 
average  good  cows.  Defendant,  as  before,  alleges  that  he  left 
what  he  got,  and  counterclaims  for  damages  for  non-delivery 
to  him  of  the  cattle  agreed  on.  As  regards  the  counterclaim, 
it  is  entirely  too  late  for  defendant  to  allege  that  he  did  not 
receive  the  property  leased  to  him.  If  there  was  any  breach 
of  covenant,  he  has  long  ago  waived  it  by  going  into  posses - 
sion  and  paying  his  rent.  Moreover,  it  is  clear  from  the 
evidence  that  defendant  was  quite  satisfied  at  the  time  that 
he  was  getting  all  that  he  was  entitled  to.  The  two-year  old 
heifers  were  not  "  milch  cows  with  their  calves,"  so  plain- 
tiff is  entitled  to  recover  the  value  of  7  milch  cows,  less  the 
value  of  the  2  two-year  old  heifers.  There  is  a  conflict  of 
evidence  as  to  whether  or  not  the  13  that  were  left  were  of 
average  value.  I  find  that  the  leaving  of  them  was  a  suflfi- 
eicnt  compliance,  pro  tanto,  with  the  covenant.  I  find  that 
the  value  of  milch  cows  with  their  calves  in  March  last  was 
$40,  and  that  the  value  of  the  2  two-year  olds  was  $35.  I 
find  that  the  pig  left  on  the  premises  was  not  a  brood  sow 
with  litter  of  pigs,  and  that  the  value  of  such  a  sow  and  lit- 
ter is  $30.  Defendant  is  however  entitled  to  credit  for  the 
pig  he  left,  the  value  of  which  I  find  to  have  been  $7.50. 

It  is  admitted  that  the  number  of  the  hens  was  to  be 
filled  in  by  the  parties  after  they  were  counted,  and  I  find 
that  this  was  properly  done  by  plaintiff,  and,  if  it  is  import- 
ant, that  defendant  when  he  went  into  possession  got  the  full 
number  of  150  in  addition  to  those  retained  or  afterwards 
taken  by  plaintiff.  If  there  was  any  breach  of  covenant  with 
regard  to  the  condition  of  the  hens,  it  was  long  ago  waived, 
as  in  the  case  of  the  cattle.  The  number  left  on  the  place 
was  41,  so  plaintiff  is  entitled  to  credit  for  the  value  of  109, 
which  I  find  to  have  been  40  cents  each. 

During  the  first  year  the  covenant  to  provide  the  wood 
(which  the  parties  agree  in  interpreting  to  draw  wood  when 
cut  for  the  purpose  by  plaintiff)  was  duly  performed.  In 
the  second  year  defendant  declined  to  draw  any,  on  the 
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ground  that  the  place  from  which  it  was  to  be  drawn  was 
not  on  the  demised  premises,  but  much  further  away.  If  this 
was  a  breach  of  covenant,  it  was  waived  by  plaintiff  accept- 
ing rent  at  the  end  of  the  current  quarter,  and  allowing 
defendant  to  continue  to  occupy  without  protest:  Xellis  v. 
McNee,  7  0.  W.  E.  158.  In  the  third  year  the  wood  was  not 
cut  in  sleigh  lengths,  and  defendant,  after  delivering  some, 
declined,  on  that  ground,  to  draw  any  more.  The  covenant, 
as  both  parties  understood  it,  was  contingent  on  plaintiff's 
having  the  wood  cut  in  sleigh  lengths,  and,  as  this  was 
not  done,  there  was  no  breach. 

I  am  imable  to  find  on  the  evidence  that  plaintiff  is  ei^" 
litled  to  the  alleged  cost  of  pulling  mustard,   or  to  ^i^ 
damages  for  the  alleged  injury  to  a  spray  motor.    Simil^i£w 
with  regard  to  the  cupboard,  I  find  that  it  was  a  gX:Jw     . 
defendant,  and  that  plaintiff  is  not  entitled  to  recover*  ^ 

thing  for  it.  ^ 

This  brings  us  to  the  counterclaim,  or  rather  to  th^  T>or- 
tions  of  it  not  already  disposed  of.  The  defendant  ola.iins 
$20  for  repairing  a  silo.  I  find  on  the  evidence  that:  this 
work  came  under  his  covenant  to  repair,  and  that  he  is  not 
entitled  to  recover  anything  for  it.  Plaintiff  used  dLelend- 
ant's  horses  several  times,  and  defendant  claims  $24  fox  \ioTse 
hire,  but  in  his  evidence  puts  the  total  at  $20.  I*la.iiififf 
admits  the  liability  to  the  extent  of  $3.50.  There  is  &.  con- 
flict of  evidence  as  to  the  number  of  times  the  horses  vrere 
taken  out.  I  fix  the  amount  due  at  $6  for  driving  an<3L  ^5  for 
drawing  sand,  or  $11  in  all.  I  find  no  foundation  ioi  de- 
fendant's claim  of  $25  for  ditching,  and  I  disallow  i^t.  De- 
feudant  also  claims  $10  for  ploughing  and  manurin^g  plain- 
tiff's garden.  I  allow  the  item  at  $4.  Defendant,  finally, 
claims  $6  for  pasturage  of  a  cow.  My  impression  is  that 
this  item  has  not  been  proved,  but,  if  necessary,  it  3=ciay  be 
further   spoken   to. 

The  only  remaining  question  to  consider  is  with  r^^ard  to 
an  alleged  settlement.  On  the  day  after  defendant  wen.*  out  of 
possession  he  returned  to  pay  his  rent,  and,  after  some  cliscus- 
sion,  a  deduction  of  $22.50  was  agreed  on  for  a  shec5L  which 
defendant  had  erected,  and  which  he  threatened  to  cL^molish 
if  he  was  not  paid  for  the  work,  and  plaintiff  gave  the  rfollow- 
ing  receipt  for  the  balance  of  the  rent:  "Receiveol  from 
Thomas  A.  McLean  the  sum  of  eighty-seven  dollars  a-i^d  fifty 
cents  ($87.50)  being  quarterly  rent  up  to  March  8thm  ,  1^05. 
John  C.  Wilson,  Kenmore,  Mar.  8-'05."  Conflicting  a^^eounts 
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are  giyen  of  what  was  said  on  the  occasion^  but  I  find  that 
the  parties  did  not  intend  to  settle  for  any  more  than  the 
rent  and  the  shed^  and^  as  there  is  nothing  in  the  writing 
releasing  defendant  from  the  consequences  of  his  breaches 
of  contract,  he  is  still  liable  for  them. 

Although  the  point  was  not  raised  on  the  argument,  I 
have  be  'U  iii  eome  doubt  as  to  whether  the  acceptance  of  rent 
by  plaintiff  was  not,  as  a  matter  of  law,  a  waiver  by  him  of 
the  breaches  of  covenant  on  the  part  of  defendant.  See  Nel- 
lis  V.  McNee,  7  0.  W.  K.  158,  and  Walron  v.  Hawkins,  L.  B. 
10  C.  P.  343.  I  have,  however,  come  to  the  conclusion  that 
it  wa«  not.  The  waiver  in  such  cases  is  due  to  the  lessor^s 
accepting  during  the  term,  without  protest,  rent  accruing 
after  the  commission  of  the  breaches  of  covenant.  The  pre- 
sent is  an  entirely  different  case.  The  breaches  of  covenant 
were  contemporaneous  with  the  close  of  the  term.  The  rent 
due  had  all  accrued  prior  to  the  eommission  of  them,  and, 
when  defendant  came  to  pay  it,  he  had  already  gone  out  of 
possession.  Both  the  rent  and  the  damages  had  become 
ordinary  debts,  and  defendant  by  accepting  the  former  did 
not  preclude  himself  from  recovering  the  latter  also. 

Plaintiff  is  therefore  entitled  to  recover  from  the  defend- 
ant the  sum  of  $398.10. 

Defendant  appealed  from  the  Master^s  decision,  without 
questioning  the  conclusions  of  fact,  on  the  ground  that  as 
a  matter  of  law  the  Master  was  wrong  in  not  holding  that 
plaintiff  by  accepting  the  rent  had  waived  his  claims  for 
')r.»ach  of  covenant. 

A.  E.  Fripp,  Ottawa,  for  defendant. 

George  McLaurin,  Ottawa,  for  plaintiff. 

Clute,  J.,  upheld  the  Master^s  decision. 


April  2nd,  1906. 
divisional  court. 

BOWE  V.  HEWITT. 

Club — Expulsion  or  Suspension   of  Member — Injunction — 
Jurisdiction  of  Court— Property  Rights. 

Appeal  by  the  defendants,  members  of  the  executive  com- 
mittee of  the  Ontario  Hockey  Association,  from  judgment  of 
Falconbrtdge,  C.J.,  upon  motion  for  an  interim  injunction 
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turned  into  a  motion  for  judgment,  in  favour  of  plaintiff, 
restraining  defendants  from'  taking  any  action  depriving 
plaintiff  of  his  rights  as  a  member  of  the  association. 

W.  E.  Middleton,  for  defendants. 

C.  E.  Hewson,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J.,  Mabee, 
ti.),  was  delivered  by 

Boyd,  C.  : — The  whole  cause  of  action  alleged  by  plain- 
tiff is,  that  defendants,  or  the  body  they  represent,  are  about 
to  expel  or  suspend  him  as  a  playing:  member  of  the  Ontario 
Hockey  Association.  He  holds  a  playing  certificate  for  one 
year,  which  expired  pending  this  action,  and  his  anxiety  was 
to  be  allowed  to  play  hockey  in  one  match  with  the  Barrie 
club  on  9th  February  last.  An  ex  parte  injunction  was 
granted  on  7th  February  by  Judge  Ardagh,  which  was 
ultimately  made  absolute  as  on  a  motion  for  judgment  on 
J?  1st  February.  The  game  in  view  either  did  not  go  on,  or 
went  on  without  plaintiff.  So  that  we  have  here  the  begin- 
ning and  end  of  tlie  grievance — asking  the  interference  of  the 
Court  that  plaintiff  might  play  in  one  game  of  hockey. 

Plaintiff  has  lost  nothing  nor  will  he  lose  anythmg  in 
the  nature  of  property  by  his  suspension  or  expulsion.  It 
does  not  appear  that  he  has  paid  any  fee  for  admission,  nor 
would  it  matter  if  he  had,  for  that  would  be  answered  by  his 
having  access  to  the  rooms  and  grounds  of  the  association — 
if  there  be  any,  for  as  to  that  also  we  are  in  the  dark. 
According  to  the  rules,  the  only  result  which  follows  the  ex- 
pulsion of  a  player  is  that  he  shall  be  barred  from  playing 
with  or  against  any  club  in  the  Ontario  Hockey  Association 
till  reinstated  (regulation  7,  p.  17).  Even  if  he  is  to  be 
periiinnently  barred  from  play,  that  ...  is  certainly  no 
deprivation  of  any  property  right. 

In  brief,  there  is  no  allegation  and  no  proof  of  any 
property,  real  or  personal,  of  the  association;  nothing  of 
value  in  this  sense  from  which  plaintiff  has  been  excluded — 
nothing  which  by  any  possibility  could  come  to  him  if  the 
association  were  to  be  dissolved  or  wound  up.  Jusisdiction 
then,  accorflincr  to  binding  authorities,  is  fundamentally  lack- 
ing in  this  case,  so  far  as  an  injunction  is  concerned — and 
that  is  the  only  relief  given  or  claimed. 

This  point  on  which  we  proceed  was  not  raised  or  sug- 
gested before  the  Chief  Justice — otherwise  we  should  not 
have  been  troubled  with  an  appeal. 
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Even  if  jurisdiction  existed,  I  should  as  a  matter  of 
discretion  refuse  an  injunction.  That,  as  said  by  Cozens- 
Hardy,  J.,  is  a  formidable  legal  weapon  which  ought  to  be 
reserved  for  less  trivial  occasions:  Llandudno  Urban  Di> 
trict  Council  v.  Woods,  [1899]  2  Ch.  705,  710;  see  also  as 
to  a  football  match,  Radford  v.  Campbell,  6  Times  L.  R. 
488. 

It  must  appear,  to  give  jurisdiction  to  interfere  by  way 
of  injunction  to  restrain  the  expulsion  of  a  member  of 
a  society  or  club,  that  the  plaintiff  as  member  has  some  right 
of  property  for  the  protection  of  which  the  Court  will  inter- 
fere by  this  method  of  relief.  If  it  be  no  more  than  this, 
that  paying  a  subscription  entitles  one  to  the  use  and  enjoy- 
ment of  the  rooms  and  property  and  effects  of  the  society, 
without  any  right  to  participation  in  its  assets  if  distribution 
ensued,  then  the  right  is  only  a  personal  one,  and,  if  the 
expulsion  is  wrongful  or  injurious,  the  person  injured  has  his 
remedy  in  seeking  damages;  this  is  the  highest  measure  of 
relief  which  the  Court  will  give  in  the  absence  of  a  right  of 
property:  Baird  v.  Wells,  44  Ch.  D.  661. 

In  cases  of  voluntary  societies  the  Court  has  jurisdiction, 
because  all  the  property,  in  the  event  of  dissolution,  will  go 
ratably  among  the  members,  and  each  one  has  a  pecuniary 
interest  in  being  a  member  and  to  resist  being  improperly  ex- 
pelled: Bro\iTi  V.  Dale,  9  Ch.  D.  78;  Rigby  v.  Connol,  14  Ch. 
D.  482,  at  p.  487,  per  Jessel,  M.  R.     .     .     . 

Appeal  allowed  with  costs  and  action  dismissed  with  costs. 


April  2nd   1906. 
divisional  court. 

Re  village  OF  BEAMSVILLE  AND  FIELD-MAR- 
SHALL. 

Arbiiraiion  and  Award — Appeal  from  Award — Absence  of 
Provision  for,  in  Submission — Application  of  Provision 
of  Municipal  Act  giving  Eight  of  Appeal — Svimission 
Including  Matters  outside  of  Municipal  Act — Breach  of 
Contract — Trespass — Validity  of  Submission. 

Appeal  by  the  village  corporation  from  order  of  Teetzel, 
J.,  ante  276,  quashing  their  appeal  from  an  award. 

G.  Lynch-Staunton,  K.C.,  for  appellants. 

E.  D.  Armour,  K.C.,  for  Agnes  Field-Marshall,  the  re-  d 

fpondent. 

1 
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The  judgment  of  the  Court  (Mulock,  C.J.,  Anglin,  J., 
Clute,  J.),  was  delivered  by 

Clute^  J.: — The  Municipal  Waterworks  Act,  R.  S.  0. 
1897  eh.  225,  sec.  6,  provides,  in  case  of  any  disagreement 
between  the  corporation  and  the  owner,  that  the  same  shall 
be  decided  by  arbitration  in  accordance  with  the  provisions 
of  the  Municipal  Act.  An  arbitration  imder  the  Municipal 
Act  is  subject  to  review  on  the  merits  (sees.  463,  464),  and 
Mr.  L}Tich-Staunton  contends  that  the  present  appeal  falls 
within  the  Act. 

The  first  question  on  this  appeal,  therefore,  is,  whether 
the  parties,  by  the  terms  of  the  submission,  have  incorporated 
matters  not  within  the  above  mentioned  Acts. 

After  proceedings  had  been  commenced  under  the  Muni- 
cipal Act  and  the  arbitrators  appointed,  the  parties  entered 
into  an  agreement  under  seal  defining  the  scope  of  the  arbi- 
tration. 

It  is  clear,  I  think,  that  matters  were  included  in  the 
agreement  and  dealt  with  by  the  award  which  are  not  within 
the  purview  of  the  Acts;  for,  whatever  may  be  said  with 
leference  to  the  alleged  trespass  for  which  an  action  for  an 
injunction  was  pending,  it  cannot  be  successfully  contended 
that  the  claim  for  breach  of  contract  is  within  the  Acta. 
The  award  assumes  to  deal  with  both  of  these  claims,  and 
awards  one  sum  both  for  the  claim  "under  the  Acts  and 
in  respect  of  the  matters  referred  to  in  the  said  submission.^' 
The  result  is,  that  there  is  a  finding  as  to  matters  not  within 
the  Act,  and,  as  the  agreement  does  not  provide  for  an  appeal 
under  sec.  14  of  the  Arbitration  Act,  there  can  be  no  appeal 
in  respect  of  this  portion  of  the  award.  And,  as  these 
matters  not  under  the  Acts  cannot  be  distinguished  in  the 
amount  found  from  the  questions  referred  under  the  Acts, 
the  award  being  one  and  indivisible  in  its  present  form,  it 
follows  that  no  appeal  upon  the  merits  lies  in  this  case. 

It  was  urged,  however,  that  it  was  the  duty  of  the  arbi- 
trators to  assess  a  separate  sum  for  each  subject  matter  re- 
ferred, and  that  on  that  ground  the  award  is  bad  upon  its 
race.  If  that  be  so,  the  relief  sought  may  be  had  under 
sec.  12  of  the  Arbitration  Act.  But,  even  assuming  it  to  be 
so,  that  does  not  enable  the  Court  to  hear  the  appeal  on  the 
merits.  Indeed,  it  seems  to  be  impossible,  having  regard  to 
the  form  of  the  reference  and  award,  to  deal  with  the  case 
on  the  merits.    For  all  we  know  to  the  contrary,  a  large  part 


MORRISON  17.  CITY  OF  TORONTO.  547 

of  the  sum  awarded  may  be  for  damages  allowed  in  the  mat- 
ters deferred  not  under  the  Acts,  and,  if  this  appeal  were 
allowed,  it  would,  in  effect,  be  giving  an  appeal  upon  the 
merits  in  respect  of  matters  not  appealable. 

It  was  further  urged  that  the  reeve  of  the  municipality 
had  no  power  to  enter  into  the  agreement  in  question.  I  do 
not  think  that  objection  is  open  on  this  appeal.  For  the 
purpose  of  the  present  appeal,  it  must,  I  think,  be  assumed 
that  the  municipality  had  authority  to  do  what  it  has  done. 
At  all  events  the  want  of  such  authority  cannot  be  invoked 
as  a  reason  for  holding  that  an  appeal  upon  the  merits  lies, 
where  no  provision  for  such  appeal  exists. 

I  think  the  appeal  should  be  dismissed  with  costs. 


April  2nd,  1906. 

divisional  court. 

MORRISON  V.  CITY  OF  TORONTO. 

Wai/ — Non-Repair — Hole  in  Sidewalk — Injury  to  Pedestrian 
—  Negligence  of  Municipal  Corporation  —  Contributory 
Negligence — Notice  of  Accident — Reasonable  Excuse  for 
not  Giving — Incapacity  by  Injury — Absence  of  Prejudice. 

Appeal  by  defendants  from  judgment  of  Clute,  J.,  in 
favour  of  plaintiff  for  the  recovery  of  $750  damages  in  an 
laction  for  personal  injuries  caused  by  a  fall  into  an  open 
space  in  a  sidewalk. 

The  appeal  was  heard  by  Mulock,  C.J.,  Teetzel,  J., 
Anglin,  J. 

W.  R.  Riddell,  K.C.,  for  defendants. 

Z.  Gallagher,  for  plaintiff. 

MuLOCK,  C.J. : — On  the  evening  of  14th  November,  1'9'04, 
plaintiff  was  proceeding  from  his  hotel,  the  Walker  House,  in 
Front  street,  to  the  office  of  the  Toronto  "Telegram^*  in 
Bay  street,  in  the  city  of  Toronto,  and,  when  walking  north- 
erly along  the  east  side  of  Bay  street,  fell  into  an  open  space 
in  the  sidewalk,  sustaining  serious  injury,  and  this  action 
was  brought  to  recover  damages  by  reason  thereof. 
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Defendants  deny  negligence  and  plead  contributor}*  negli- 
gence, and  also  plaintiif's  failure  to  give  the  7  days'  notice 
contemplated  by  sub-sec.  3  of  sec.  606  of  the  Municipal  Act, 
as  amended  by  3  Edw.  VII.  ch.  18,  sec.  130. 

The  trial  Judge  found  that,  to  defendants'  knowledge,  the 
street  at  the  time  of  the  accident  was,  and  since  the  previous 
April  had  been,  out  of  repair;  that  defendants  were  guilty 
of  gross  negligence  in  having  omitted  to  adopt  any  precau- 
tion, by  use  of  light,  bar,  or  other  protection,  to  prevent  acci- 
dents happening;  that  plaintiff's  condition,  as  a  result  of 
the  accident,  furnished  a  sufficient  excuse  for  his  failure  to 
give  the  required  notice;  and  that  defendants  were  not  thereb}- 
prejudiced. 

The  evidence  shews  that  the  stone  sidewalk  where  the 
accident  occurred  had  for  a  length  of  about  20  feet  along  Bay 
street  fallen  into  the  area  below,  the  bottom  of  which  was 
covered  with  broken  stones,  bricks,  iron,  and  other  debris; 
that  bricks  had  been  piled  to  the  height  of  about  8  feet  on  the 
roadway,  along  the  curb  in  front  of  the  whole  length  of  tho 
open  area;  that  a  lamp  at  the  south  end  of  the  brick  pile 
was  placed  at  its  west  side,  leaving  the  open  area  in  darkness. 

No  guard  of  any  kind  was  erected  to  prevent  persons 
walking  into  this  veritable  death  trap,  and  it  is  difficult  to 
imagine  a  case  of  more  culpable  neglect  of  duty  on  the  parr 
of  a  municipal  corporation.  This  condition  of  non-repair 
had  existed  for  over  6  months  prior  to  the  accident,  and, 
therefore,  notice  of  its  existence  was  properly  attributable 
to  the  corporation. 

Plaintiff  was  unfamiliar  with  the  city,  having  been  in 
Toronto  less  than  3  months,  and  about  8  o'clock  in  the 
evening,  on  reaching  a  point  opposite  the  pile  of  bricks,  the 
walk  became  dark,  and  all  at  once  he  fell  into  a  hole  some 
15  feet  deep,  striking  his  head  on  some  hard  substance,  which 
inflicted  a  deep  wound  on  his  forehead.  His  knee  was  cut. 
his  right  hand  and  elbow  were  also  slightly  injured,  and  he 
was  stimned  by  the  fall.  Recovering,  though  it  was  quite 
dark,  he  realized  where  he  was,  and  found  his  way  through 
the  debris  to  the  street.  Constable  Jarvis  conducted  him 
to  the  Emergency  hospital,  where  it  was  necessary  to  put 
21  stitches  in  the  wound,  which  extended  to  the  bone.  The 
next  day  he  was  convoyed  in  the  ambulance  to  the  hospital, 
and  went  under  the  care  of  Dr.  Garrett,  who  says  that  when 
he  first  saw  plaintiff  he  was  in  a  rather  hazy  condition,  but 
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was  a  "lot  better  the  next  day."  PlaintiflE  was  confined  to 
bed  in  the  hospital  for  about  3  weeks — during  the  first  2 
was  not  allowed  to  read,  and  seems  to  have  been  in  continu- 
ous pain. 

He  swore  that  on  the  night  of  the  accident  he  suffered 
excruciating  pain  in  the  forehead,  and  that  his  nerves  were 
all  unstrung  by  the  shock ;  that  the  pain  continued  during  his 
3  weeks'  stay  at  the  hospital;  that  thereafter  for  almost  4 
months  he  suffered  more  or  less;  his  "nerves  were  shocked 
from  the  fall ;"  that  his  head  hurt  him  almost  continuously ; 
and  that  he  still  suffers  pain  in  the  region  of  the  woun,d  in 
his  head. 

Asked  why  he  did  not  give  the  notice,  he  said  .  .  . 
"Well,  I  was  suffering  so  much  during  my  confinement  in 
the  hospital  that  I  did  not  give  the  matter  any  thought.  In 
fact  I  was  not  thinking  anything  about  it,  and  did  not  give 
it  any  attention  until  I  was  able  to  get  around  after  I  got 
out  of  the  hospital.  ...  In  the  hospital  I  could  not 
have  attended  to  anything;  I  was  suffering  entirely  too  much 
pain,  and  my  head  ached  so  much  and  pained  me  so  that  I 
wasn't  thinking  anything  about  a  case  or  giving  any  notifica- 
tion whatever.  CouW  not  have  done  so.  I  was  unable  to 
have  done  so."     .     .     . 

[Extracts  from  evidence.] 

Defendants  relied  to  a  large  extent  upon  O'Connor  v.  City 
of  Hamilton,  8  0.  L.  K.  391,  3  0.  W.  E.  918,  10  0.  L.  R. 
529,  6  0.  W.  R.  227,  but  the  facts  there  differ  widely  from 
those  in  the  present  case.     .     .     . 

In  the  present  case  the  trial  Judge,  having  had  an  oppor- 
tunity of  hearing  plaintiff's  evidence,  said :  "  Then,  as  to  the 
notice,  I  think  this  case  is  distinguishable  from  the  case 
relied  upon  by  Mr.  Riddell.  I  am  satisfied  that  this  plain- 
tiff was  not  in  a  condition  when  it  ought  to  have  been  ex- 
pected that  he  would  give  the  notice  within  the  7  days.  I 
think  it  would  be  unreasonable  to  expect  him  to  give  notice 
within  that  time,  and  I  find  that  there  was  from  his  con- 
dition a  reasonable  excuse  for  want  of  notice  within  that 
time,  and  I  find  further  that  the  want  or  insufficiency  of 
notice  has  in  no  way  prejudiced  defendants  in  their  do  fence/' 

As  to  disturbing  such  a  finding,  Sedgewick,  J.,  in  deliv- 
ering the  judgment  of  the  Court  in  City  of  Kingston  v.  Dren- 
nan,  27  S.  C.  R.  61,  says:  "The  rule  is  universal,  however, 
that  when  the  statute  gives  a  Judge  discretion  to  do  a  par- 
ticular act,  his  decision  will  not  be  interfered  with  by  an 
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appellate  Court,  unless  he  has  made  a  palpable  mistake  or  has 
acted  upon  a  manifestly  erroneous  principle." 

Although  plaintiff  gradually  improved,  yet  after  nearly 
3  weeks  his  suffering  was  still  so  great  that  when  his  em- 
ployer, Mr.  Dickson,  urged  him  to  institute  a  suit,  he  was 
then  unable  to  bring  his  mind  to  bear  upon  the  question. 
1  therefore  think  there  was  abimdant  evidence  to  support  the 
trial  Judge's  finding,  and,  in  accordance  with  the  rule  men- 
tioned by  Mr.  Justice  Sedgewick,  it  should  not  be  interfered 
with. 

Defendants'  counsel  contended  that  plaintiff's  cross-exam- 
ination shewed  that  if  his  attention  had  been  called  to  the 
statutory  requirements,  or  if  they  had  been  present  to  his 
mindj  he  could  have  given  the  required  notice,  and  that, 
thereiore,  no  sufficient  excuse  existed  for  his  failure  in  doing 
so.  This  conclusion  does  not  follow  from  the  premises,  but 
involves  a  confusion  between  mere  knowledge  and  will  power. 
One  may  understand  his  duty,  but  not  possess  the  necessary 
directive  will  power  to  enable  him  to  perform  it,  and  such 
a  disability  must  be  within  the  meaning  of  the  saving  clause 
of  the  amending  statute,  if  it  is  to  have  any  force.  Assuming 
plaintiff  to  have  known  the  law,  his  condition  during  the  7 
days,  and  for  some  time  thereafter,  was  such  that  he  was 
mentally  incapable  of  directing  his  thoughts  to  any  legal 
question  growing  out  of  the  accident — of  deciding  what 
course  should  be  taken  in  order  to  preserve  his  rights,  and 
of  causing  the  necessary  steps  to  that  end  to  be  taken.  I, 
therefore,  am  of  opinion  that,  defendants  not  having  been 
prejudiced,  plaintiff  has  shewn  sufficient  excuse  for  failure  to 
give  the  notice. 

I  also  agree  with  the  finding  of  the  trial  Judge  that  the 
defence  of  contributory  negligence  must  fail.  There  was 
nothing  to  warn  plaintiff  of  the  condition  of  the  sidewalk, 
and  therefore  he  had  a  right  to  assume  it  to  be  in  a  safe 
condition.  It  was  contended  that  the  evidence  shewed  that 
he  was  imder  the  influence  of  liquor.  It  is  true  that  the 
attendants  at  the  emergency  hospital  made  such  an  entry  in 
their  records.  Instances  of  such  mistakes  are  not  rare. 
Plaintiff,  a  short  time  before,  had  had  a  glass  of  whisky, 
which,  doubtless,  would  be  observable  by  a  person  dressing  his 
wounds.  He  arrived  at  the  hospital  in  an  excited  state, 
doubtless  resulting  largely,  if  not  wholly,  from  the  accident. 
His  face  was  covered  with  blood,  and  he  was  in  the  company 
of  a  policeman.    On  such  evidence  the  attendants  concluded 
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that  he  was  under  the  influence  of  liquor.  The  evidence  does 
not,  I  think,  support  such  a  conclusion.  Even  if  it  did,  1 
would  question  whether  that  would  be  a  defence  to  the  pre- 
sent action.  It  is  not,  however,  necessary  to  decide  that 
point,  for  the  evidence  fails  to  shew  that  the  accident  arose 
from  plaintiff  being  under  the  influence  of  liquor. 

Appeal  dismissed  with  costs. 

Tbetzel,  J.,  concurred. 

Anglin,  J. : —  ...  The  appeal  of  defendants  upon 
the  merits  entirely  fails.     .     .     . 

That  the  want  of  notice  of  the  accident  within  7  days 
did  not  at  all  prejudice  defendants  cannot,  upon  the  admit- 
ted facts,  be  questioned.  But  I  have  found  more  diflBculty  in 
ccmsidering  the  sufficiency  of  the  excuse. for  failure  to  give 
such  notice.  Were  it  not  for  the  decision  of  the  Court  of 
Appeal  in  O'Connor  v.  City  of  Hamilton,  10  0.  L.  B.  536, 
I  should  have  had  no  hesitation  in  holding  that  a  man  dis- 
abled as  was  this  plaintiff  was  undoubtedly  excused.  So 
far  as  it  is  permissible  or  proper  to  do  so,  I  desire,  with 
most  profound  respect,  to  express  my  continued  adherence 
to  the  views  upon  which  I  acted  in  the  Divisional  Court  in 
that  case  (8  0.  L.  B.  pp.  396-8),  both  as  to  the  character 
of  the  legislation  in  question  and  as  to  the  interpretation 
which  it  should  receive  from  Courts  required  to  apply  it. 
But,  in  deference  to  the  decision  of  the  appellate  Court,  it 
must,  I  think,  now  be  held  that  absolute  physical  inability 
to  write,  due  to  his  injuries,  does  not  suffice  as  a  reasonable 
excuse  for  the  failure  of  an  injured  person  to  give  the  "  notice 
in  writing '^  which  the  statute  prescribes. 

My  difficulty  in  the  present  case  arises  from  statements 
elicited  from  plaintiff  upon  cross-examination:  that  he  saw 
his  wife  on  the  day  after  the  accident;  that  he  discussed 
the  circumstances  of  the  accident  with  members  of  his  fam- 
ily immediately  after  it  happened;  and  that,  if  at  that  time 
he  had  known  that  the  law  required  notice  to  be  served 
within  a  certain  period,  he  would  have  told  his  wife  to  have 
such  notice  served.  But.  read  in  the  light  of  the  rest  of  the 
evidence,  I  think  the  last  statement  should  be  taken  to  mean 
that,  if  his  attention  had  been  aroused  and  the  necessity  for 
giving  such  notice  sufficiently  impressed  upon  him,  he  would 
have  assented  to  its  being  given — ^not  that  he  was,  during 
at  least  the  first  week  following  the  accident,  himself  capable 
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of  the  effort  of  mind  and  will  requisite  to  have  enabled  him, 
had  he  been  cognizant  of  the  statutory  requirement,  to  give, 
of  his  own  initiative,  spontaneously  and  unaided,  any  direc- 
tion or  instruction  as  to  notice.  That  he  was  not  so  capable, 
that  his  attention  was  not  directed  to  the  requirement  of 
notice,  and  that  he  was  physically  unable  to  give  such  notice 
himself,  are,  upon  the  whole  evidence,  fair  conclusions. 

It  follows  that  the  finding  of  the  trial  Judge  that  there 
was  in  this  case  reasonable  excuse  for  want  of  the  statutory 
notice  should,  notwithstanding  the  ultimate  decision  in  O'Con- 
nor V.  City  of  Hamilton,  be  sustained. 


MacW'Att,  Co.  C.J.  January  6th,  1906. 

Divisional  Court.  April  2nd^  1906. 

county  court  of  lambton. 

ARMSTRONG  v.  TOWNSHIP  OF  EUPHEMIA. 

Way — Non-repair  of  Highway — Loss  of  Horse — Negligence 
of  Municipal  Corporation — Contributory  Negligence — 
Proximate  Cause  of  Damage  —  Findings  of  Judge — Ap- 
peal. 

Action  in  the  County  Court  to  recover  $200  damages 
for  the  loss  of  a  horse  by  drowning  and  for  damage  to  plain- 
tiff's harness  and  buggy,  owing  to  the  alleged  negligence  of 
defendants  in  not  repairing  a  road. 

John  Cowan,  K.C.,  for  plaintiff. 

W.  J.  Hanna,  Sarnia,  and  R.  V.  LeSueur,  Sarnia,  for 
defendants. 

MacAYatt.  Co.  C.J. : — On  6th  August  last,  between  11 
and  12  o'clock  in  the  forenoon,  plaintiff  was  driving  along 
the  side  road  which  ends  at  the  concession  road,  and  alleges 
that  on  account  of  the  non-repair  of  the  road,  because  there 
was  not  a  fence  erected  on  the  south  of  the  concession  road, 
and  l)ecnuso  the  ffrade  was  only  18 J  feet  wide  where  side 
road  and  concession  road  unite,  defendants  were  negligent 
and  caused  the  accident.     I  confess  that,  after  hearing  tli*» 
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evidence,  I  was  prepared  to  give  judgment,  were  it  not  that 
Mr.  Hanna  laid  so  much  stress  on  the  point  that  where  a 
horse  has  a  reputation  of  being  vicious  and  dangerous  and 
that  to  plaintiff's  knowledge,  the  decision  of  Mr.  Chief  Jus- 
tice Falconbridge  in  Hemphill  v.  Township  of  Haldimand, 
3  0.  W.  R.  605  (affirmed  4  0.  W.  R.  163),  would  apply. 

I  have  now  had  an  opportimity  of  reading  over  the  evi- 
dence and  the  cases  cited  and  am  still  of  the  opinion  I  was  at 
the  end  of  the  argument,  that  plaintiff  must  succeed.  I 
find  from  the  evidence  that  the  road  was  out  of  repair  within 
the  meaning  of  the  statute:  that  the  horse  was  not  vicious 
or  dangerous;  that  plaintiff  had  no  notice  that  the  horse  was 
vicious  or  dangerous;  that  he  had  the  horse  in  control  until 
the  new  grade  at  the  junction  was  reached;  that  the  condi- 
tion of  the  road  was  the  cause  of  the  accident;  and  that 
plaintiff  used  proper  care  and  skill  in  handling  the  horse, 
and  was  not  guilty  of  negligence. 

In  Armour  v.  Town  of  Peterborough,  10  0.  L.  R.  306, 
5  0.  W.  R.  630,  the  Master  in  Chambers  held  that  "non- 
repair '^  means  any  omission  of  duty  on  the  part  of  the  muni- 
cipality which  makes  the  highway  unsafe.  Making  a  new 
road  or  walk  defectively  and  leaving  it  in  such  unsafe  condi- 
tion would  seem  to  be  "non-repair^'  within  the  words  of 
the  statute  as  interpreted  by  the  cases. 

Here  we  have  a  concession  road  joining  a  side  road,  the 
former  running  north  and  south,  and  the  latter  east  and 
west.  On  the  concession  road  there  is  a  level  space  of  100 
feet  from  the  side  road,  then  a  hill  for  250  feet.  There  is 
also  a  river  10  feet  deep,  running  nearly  parallel  with  the 
side  road,  westerly  from  the  junction  with  the  concession 
road.  Formerly  there  was  a  bridge  some  distance  west  of 
the  junction  with  a  level  and  safe  approach.  Last  summer 
a  new  bridge  was  erected  at  a  different  angle  with  a  high 
grade.  This  work  was  completed  about  a  month  before  the 
accident  happened.  The  evidence  is  fairly  general  that  the 
approach  to  the  old  bridge  was  safe,  but  that  the  approach 
to  the  new  is  not.  The  work  was  done  by  one  Elijah  Arm* 
pfrong,  a  member  of  the  township  council.  The  grade  at  the 
junction  was  only  18  to  18^  feet  wide,  with  a  difch  on  the 
east  side  and  a  dip  to  the  west,  which  was  filled  in  after 
the  accident,  and  now  gives  about  28i  feet  instead  of  18J 
feet,  where  the  turn  is  made  to  the  wpsh  There  is  no  fenoe 
or  barrier  at  end  of  concession  road,  although  there  is  a  dip 
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of  4  or  5  feet  caused  by  removing  earth  to  make  up  the  road 
bed. 

In  Walton  v.  York,  6  A.  E.  at  p.  184,  Burton,  J. A.,  said: 
''  It  is  not  disputed  that  if  in  some  places  this  ditch  was 
more  than  4  feet  in  depth,  it  would  be  the  duty  of  the  muni- 
cipality to  protect  the  travelling  public  by  the  erection  of  a 
railing,  or  by  some  other  method,  and  many  cases  might  be 
suggested  in  which  some  such  precaution  might  be  necessary^ 
as  at  the  foot  of  a  hill,^^  etc. 

I  find  that  there  was  non-repair  because  there  was  no 
fence  or  barrier,  and  because  the  turning  was  far  too  narrow, 
and  consequently  dangerous,  through  the  declivities  on  the 
east  and  west  sides  of  the  concession  road,  on  the  6th  August 
last.  The  horse  had  run  away  once  to  plaintiff^s  knowledge, 
but  the  evidence  convinced  me  that  the  fault  on  that  occasion 
was  more  that  of  the  driver  Dennis  than  that  of  the  horse. 
The  other  runaway,  of  which  plaintiflE  had  no  knowledge  until 
after  the  accident,  is  also  explained  to  my  satisfaction.  As 
to  the  kicking  straps,  it  was,  in  my  opinion,  more  a  matter  of 
precaution  than  anything  else.  During  the  time  plaintiff  had 
owned  the  horse,  he  had  no  trouble  in  driving  him.  In  any 
event  the  horse  did  not  kick  on  the  day  of  the  accident.  That 
the  horse  was  high  spirited  is  no  doubt  true,  but  that  is  not 
a  reason  why  plaintiff  should  not  recover.  In  fact,  I  am  of 
opinion  that,  even  if  a  horse  be  vicious  and  the  driver  uses 
proper  skill  in  handling  the  animal,  if  there  is  non-repair  and 
an  accident  happens,  the  municipality  will  be  liable.  Mr. 
Justice  Mabee,  in  finding  that  there  was  no  contributory  neg- 
ligence on  the  part  of  the  plaintiffs  in  Kelly  v.  Township  of 
Whitchurch  and  Baker  v.  Township  of  Whitchurch,  6  0. 
W.  B.  839  (affirmed  7  0.  W.  R.  279),  said,  speaking  of  the 
horse  in  that  case:  "It  was  described  as  somewhat  spirited 
and  inclined  to  shy  a  little,  but  its  general  character  was  not 
rfuccessfuUy  attacked  ...  I  do  not  think  the  horse  had 
become  entirely  unmanageable,  and  I  am  of  opinion  that 
had  the  buggy  not  come  into  contact  with  this  obstruction, 
the  accident  would  not  have  happened."  The  foregoing,  in 
my  opinion,  fits  in  exactly  with  this  cflse. 

The  horse  was  under  control.  Joyce  and  his  wife  must 
be  mistaken,  as  the  horse  could  not  have  been  galloping  when 
he  only  went  15  rods  to  Joyce's  5,  the  latter  walking  his  horse. 

From  the  evidence,  T  am  of  opinion  that  had  a  barrier  been 
erected  at  the  end  of  the  concession  road  or  the  easterly  side 
filled  in  as  it  is  now,  the  accident  would  not  have  happened. 
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A  l.arrier  is  very  necessary  and  should  be  erected  and  tho 
westerly  side  of  the  concession  road  filled  in.  I  am  further 
of  opinion  that  the  horse  was  going  from  8  to  9  miles  an 
hour;  that  the  18^  foot  grade  was  not  sufficient  to  allow  the 
turn  safely;  that  the  left  wheels  of  the  buggy  got  over  the 
grade  or  "slewed'^  at  the  jimction,  thus  causing  the  horse 
to  put  on  more  speed  and  the  buggy  to  tip  where  the  accident 
happened,  west  of  the  junction.  Had  there  been  a  barrier, 
even  with  the  same  grade,  I  think  no  accident  would  have 
happened. 

I  had  in  my  mind  at  the  trial  the  case  of  Foley  v.  Town- 
ship of  East  Flamborough,  26  A.  R.  43,  a  decision  of  the 
Court  of  Appeal,  where  Osier,  J.A.,  at  pp.  45  and  46,  quotes 
with  approval  Sherwood  v.  Hamilton,  37  U.  C.  B.  410,  and 
Toms  V.  Township  of  Whitby,  3r'TJ.  C.  B.  100,  as  follows:— 
'•  I  do  not  regard  the  fact  that  the  horses  were  running  away 
at  the  time  of  the  accident  as  by  any  means  a  conclusive  an- 
swer to  the  plaintiflf's  right  to  recover.  Their  driver  was  still 
endeavouring  to  control  them,  and  both  he  and  the  deceased 
were  travellers  on  the  highway.  It  may  well  be  that  Sulli- 
van could  not  recover  if  it  was  his  fault  that  the  horses  were 
not  under  control,  but,  assuming  that  he  was  not  negligent 
and  was  suing  for  his  own  loss,  the  question  would  be  whether 
that  loss  would  have  been  sustained  but  for  the  defect  in  the 
way.  I  think  Sherwood  v.  Hamilton,  37  U.  C.  B.  410,  a  well 
decided  case,  and  it,  as  well  as  Toms  v.  Township  of  Whitby, 
in  the  same  volume,  in  appeal,  p.  100,  support  that  conclu- 
sion. So  long  as  the  driver  is  trying  to  manage  and  recover 
control  of  his  horses  which  are  carrying  him  over  the  road, 
1  think  he  has  the  right  to  complain  if  by  reason  of  a  de- 
fect in  the  road  he  sustains  an  injury  while  he  is  in  that 
situation.  I  do  not  see  that  it  matters  that  he  lost  control 
ever  his  horses  for  one  minute  or  for  five,  or  why  the  exist- 
ence of  the  defect  would  not  properly  be  held  to  be  the 
proximate  cause  in  the  one  case  quite  as  much  as  in  the  other. 
In  both  it  was  a  natural  and  probable  result  of  the  defend- 
ants' neglect  to  repair  the  road  that  such  an  accident  should 
happen  at  the  place  in  question,  whether  at  the  moment  of 
passing  it  the  horses  were  under  control  or  not.  I  refer  also 
in  Town  of  Prescott  v.  Connell,  22  S.  C.  B.  147,  and  Englehart 
V.  Farrant,  [1897]  1  Q.  B.  240,  in  support  of  the  proposition 
that  the  defect  in  the  road  was  the  "proximate  cause  or  *  an 
effective  cause'  of  the  accident;  in  other  words,  'a  cause  of 
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which  the  accident  was  a  sufficiently  natural  and  to  be  looked 
for  consequence/ *' 

fTow^  in  the  present  case  I  do  not  think  the  horse  was 
running  away  or  beyond  control  when  he  struck  the  grade 
at  the  junction,  but,  from  the  above  case,  even  if  he  were 
beyond  control  and  running  away,  the  defendants  would  be 
liable  because  of  the  non-repair  of  the  road.  Had  there  been 
a  barrier  at  the  end  of  the  road  and  a  width  of  26  or  28  feet, 
as  there  is  now,  I  am  firmly  of  opinion  no  accident  would 
have  happened. 

Foley  V.  Township  of  East  Flamborough  puts  it  clearly 
that  if  a  driver  in  spite  of  ordinary  care  on  his  part  loses 
control  of  his  horses  and  they  runaway,  if  the  road  is  out 
of  repair,  the  municipality  are  liable. 

In  the  same  case  Lister,  J.A.,  says  at  p.  51 :  "  The  public 
nave  a  right  to  be  protected  against  excavations  or  obstruc- 
tions on  or  near  the  travelled  way  which  render  the  road 
unsafe  for  travellers  using  it.  Any  object  in,  upon,  or  near 
by  the  travelled  path  which  might  necessarily  obstruct  or 
hinder  one  in  the  use  of  the  road  for  the  purpose  of  travelling 
thereon,  and  which  from  its  nature  and  position  would  be 
likely  to  produce  injury  is,  in  my  opinion,  a  defect  or  want 
of  repair  within  the  statute." 

In  Thomas  v.  Township  of  North  Norwich,  9  0.  L.  R. 
666,  6  0.  W.  E.  13,  a  Divisional  Court,  following  Toms  v. 
Whitby  and  Sherwood  v.  Hamilton,  held  that  "where  two 
causes  combine  to  produce  an  injury,  both  of  which  are  in 
their  nature  proximate,  tho  one  being  a  defect  in  a  highway 
and  the  other  some  occurrence  for  which  neither  party  is  re- 
sponsible, the  corporation  is  liable  in  damages  if  the  injury 
would  not  have  been  sustained  but  for  the  defect  in  the 
highway.'^     .     .     . 

In  the  present  case  surely  with  such  a  narrow  roadway, 
at  a  dangerous  corner,  with  cuttings  to  the  east  and  west, 
and  also  to  the  south,  and  beyond  that  a  river  10  feet  deep, 
a  barrier  was  necessary,  and  consequently  on  that  account* 
and  because  of  the  narrow  roadway,  there  was  non-repair. 

As  to  the  width  of  roadway,  the  necessity  of  a  good  rail 
where  there  is  a»  embankment,  and  especially  where,  as  in 
this  instance,  tho  speed  of  a  high-spirited  horse  would  bo 
accelerated  by  the  high  'hill  do\^Ti  which  he  had  iiisf  come, 
sec  Plant  v.  To^Tiship  of  Normanbv,  10  0.  L.  E.  16,  17. 
C,  0.  W.  R.  31. 
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I  do  not  place  much  stress  on  Ryan^s  evidence  that 
plaintiff  said  he  had  got  a  fast  horse  cheap  because  of  faults. 
Mr.  Hanna^  in  his  argument^  pressed  this  as  shewing  that 
plaintiff  knew  of  the  viciousness  of  the  horse.  I  consider  it 
was  just  such  a  bit  of  bragging  as  one  farmer  would  use 
towards  another  when  he  thought  he  had  a  fairly  good  animal. 
Plaintiff  swore  he  was  not  a  three-minute  but  a  four-minute 
animal. 

I  cannot  see  that  Bell  Telephone  Co.  v.  City  of  Chatham, 
?1  S.  C.  R.  61,  applies.  There  was  no  "violent  uncon- 
trollable speed  or  running  away"  in  this  case. 

Following  Walker  v.  York,  6  A.  R.  181  at  p.  189,  where 
it  is  said  the  ordinary  rule  is  now  well  settled,  I  find  as  a 
fact  that  the  road  was  not  "in  a  state  reasonably  safe  and 
fit  for  the  ordinary  travel  of  the  locality.'*     .     .     . 

[Reference  to  Preston  v.  Toronto  R.  W.  Co.,  6  0.  W.  R. 
786;  Wallace  v.  Ottawa  and  Gloucester  Road  Co.,  6  0.  W. 
R  652;  Addison  on  Torts,  6th  ed.,  p.  135.] 

I  am  of  opinion  that  defendants  are  liable  to  plaintiff  in 
damages,  and  assess  them  at  $160. 

The  defendants  appealed  from  the  judgment  of  the 
County  Court  Judge. 

D.  L.  McCarthy,  for  defendants. 
John  Cowan,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J.,  Ma- 
i.EE,  J.),  was  delivered  by 

Mabee,  J. : — ^Defendants  alleged  that  the  horse  had  taken 
fright  at  a  lady^s  umbrella  some  distance  north  of  the  place 
of  the  accident,  had  then  run  away  and  become  entirely  be- 
3-ond  plaintiff's  control — relying  upon  Bell  Telephone  Co.  v. 
City  of  Chatham,  31  S.  C.  R.  61,  as  authority  for  the  con- 
tention that  the  proximate  cause  of  the  damage  was  the  run- 
ning away  of  the  horse,  and  not  the  non-repair  of  the  high- 
way. 

The  case  seems  to  have  been  very  fully  tried,  and  upon 
conflicting  evidence  the  trial  Judge  has  found  the  following 
facts  against  the  defendants:  that  the  roadway  at  the  point 
in  question  was  out  of  repair,  and  not  in  a  state  reasonably 
safe  and  fit  for  the  ordinary  travel  of  the  locality;  that  the 
horse  was  not  vicious  or  dangerous,  and  that  plaintiff  had 
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lier  under  control  when  the  point  at  which  the  accident  hap- 
pened was  reached;  that  pkintiff  used  proper  skill  and  care 
in  the  management  of  the  horse;  that  plaintiff  was  not  guilty 
of  contributory  negligence;  and  that  the  condition  of  the 
roadway  was  the  proximate  cause  of  the  damage. 

Upon  these  findings  of  fact  plaintiff  must  recover;  but 
we  were  urged  to  say  that  the  conclusions  reached  by  the  trial 
Judge  were  wrong.  Of  course  we  are  ad  liberty  to  overturn 
findings  of  fact  in  proper  cases,  but  upon  the  evidence  here, 
some  witnesses  swearing  one  way  and  some  another,  it  would 
be  manifestly  improper  for  us  to  interfere  with  findings  ar- 
rived at  after  the  full  and  careful  consideration  the  written 
opinion  shews  was  given  to  the  case. 

All  the  leading  authorities  upon  this  branch  of  munici- 
pal negligence  are  collected  in  the  judgment  appealed  from, 
and  it  is  impossible  to  say  there  is  error  either  in  the  con- 
clusions of  fact  arrived  at  or  the  law  applicable  thereto. 

Appeal  dismissed  with  costs. 


OsLER,  J.A.  April  2nd,  1906. 

C.A. — CHAMBERS. 

McKERGOW  V.  COMSTOCK. 

Leave  to  Appeal  —  Discovery  —  Examination  of  Plaintiff — 
Libel — Qualified  Privilege — Malice. 

Motion  by  plaintiff  for  leave  to  appeal  from  an  order  of 
a  Divisional  Court,  ante  449. 

J.  Jennings,  for  plaintiff. 

C.  A.  Moss,  for  defendants. 

OsLER,  J.A. : — This  is  to  me  a  perfectly  plain  matter. 
The  action  being  libel,  and  the  defence  qualified  privilege, 
and  the  reply  malice,  the  plaintiff  must  be  prepared  at  the 
trial  to  prove  actual  malice  in  case  the  Judge  should  rule 
that  the  case  is  one  of  qualified  privilege.  Equally  the  de- 
fendant must  be  prepared  with  evidence  of  honest  belief  or 
other  evidence  to  rebut  the  plaintiff's  evidence  of  actual 
nalice,  in  case  the  issue  should  be  narrowed  do^n  to  that. 
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These  I  consider  the  issues  on  the  record,  and  the  general 
couTBe  of  the  proposed  examination  for  discovery  seems  to 
me  quite  proper,  even  though  it  be  at  present  directed  to  an- 
ticipate the  case  the  plaintiflE  may  attempt  to  make  of  actual 
malice.  How  far  it  may  turn  out  to  be  useful  at  the  trial,  I 
have  at  present  nothing  to  do  with.  That  will  be  for  the 
trial  Judge,  and  depends  upon  how  the  case  is  navigated  at 
the  trial. 

I  think  it  would  be  useless  to  grant  leave  to  appeal. 

Motion  refused;  costs  to  defendants  in  the  cause. 


Mabee,  J.       .  April  3rd,  1906. 

WEEKLY  COURT. 

Be  REID  AND  RANDALL. 

Will  —  Construction  —  Estate  of  Devisee — Limitations — Fee 
Simple — Vendor  and  Purchaser, 

Application  under  the  Vendors  and  Purchasers  Act. 
Z.  Gallagher,  for  the  vendor. 
H.  H.  Shaver,  for  the  purchaser. 

Mabee,  J. : — Under  the  will  of  her  mother,  Rose  Crapper 
(now  Rose  Reid),  the  vendor,  was  given  the  dwelling  house 
and  premises  No.  203  on  the  east  side  of  George  street,  in  the 
city  of  Toronto,  provided  she  has  attained  the  age  of  21  years, 
"  to  have  and  to  hold  the  same,  together  with  the  appurten- 
ances, to  my  said  daughter  Rose  Crapper,  her  heirs  and 
assigns  forever.''  Then  follow  gifts  of  other  properties  to 
Adelaide  Crapper  and  Joseph  Crapper  in  like  terms.  Then 
appears  the  following  clause :  "  And  I  will  and  direct  that 
should  any  of  my  said  children  die  before  attaining  the  age  of 
21  and  getting  possession  of  their  portions  as  aforesaid,  and 
-  not  leaving  lawful  child  or  children,  or  after  having  got  pos- 
session thereof  any  of  them  should  die  intestate  without  law- 
fxd  child  or  children,  in  any  such  event  the  share  of  such  so 
dying  (if  any)  shall  be  equally  divided  among  the  survivors. 
In  all  cases  the  lawful  child  or  children  of  any  of  them  dy- 
ing shall  inherit  the  share  or  portion  of  the  deceased  parent.'' 
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Mrs.  Beid  has  been  in  possession  since  the  death  of  her 
mother  in  1882,  and  is  the  mother  of  5  children,  all  living. 

It  was  contended  for  the  purchaser  that  the  vendor  took 
only  a  life  estate.  I  think  not.  She  has  complied  with  the 
terms,  viz.,  reached  21  years  of  age,  obtained  possession,  and 
has  lawful  children,  and  I  do  not  think,  if  all  her  living 
children  predeceased  her,  that  her  estate  wbuld  thereby  be 
cut  down.  Nor  do  I  think  the  latter  portion  of  the  above 
clause  has  the  effect  of  cutting  down  all  the  gifts  to  estates 
for  life;  and,  if  necessary,  the  words  may  be  read  "in  all 
such  cases,"  thereby  limiting  the  effect  to  the  particular 
events  dealt  with  in  that  paragraph  of  the  will  to  such  of 
those  as  might  die  before  reaching  21,  not  getting  possession, 
and  not  leaving  lawful  child  or  children,  or,  having  got  pos- 
session, djring  intestate  without  lawful  child  or  children. 

I  think  the  vendor  can  make  a  good  title  in  fee  simple. 

It  was  agreed  by  counsel  that  there  should  be  no  order  as 
to  costs. 


Cartwright,  Master.  April  Ith,  1906. 

chambers. 

CAMPBELL  V.  LINDSAY. 

Particulars — Statement  of  Defence — Pleading — Knowledge  of 
Defendants, 

Tlio  statement  of  claim  alleged  that,  commencing  with 
Januar}',  1882,  certain  syndicates  were  formed  for  dealing 
with  lands  in  the  North- West;  that  to  these  plaintiff  at 
various  times  contributed  money,  which  was  received  by  one 
Cameron  as  treasurer;  that  the  interests  of  these  syndicates 
afterwards  were  secured  by  T.  Long  &  Bro.;  that  the  pur- 
chases were  made  in  the  names  of  John  J.  Long  and  Cameron, 
and  as  sales  were  made  they  received  the  money  for  the  same ; 
that  no  account  was  ever  given  to  plaintiff  of  the  affairs  of 
these  syndicates  or  of  the  moneys  invested  by  him  therein; 
that  he  frequently  asked  for  and  was  promised  such  accounts ; 
that  none,  however,  were  ever  furnished  before  the  deaths  of 
J.  J.  Long  and  Cameron;  and  that  plaintiff  was  always  in  a 
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position  in  relation  to  them  which  made  it  diflBcult  for  him 
to  press  the  matter.  The  action  was  against  the  personal 
representatives  of  Cameron  and  J.  J.  Long,  and  against  T. 
Long,  as  surviving  partner  of  the  firm  of  T.  Long  &  Bro., 
for  the  usual  judgment  for  an  account  of  the  dealings  of 
these  syndicates,  and  to  have  plaintiff's  share  of  receipts 
ascertained  and  paid  over  to  him. 

The  defendants  severed,  but  put  in  similar  defences. 
They  alleged  that  if  plaintiff  contributed  any  moneys,  the 
whole  of  his  interest  was  repaid  either  in  cash  or  by  trans- 
fer of  property,  which  was  accepted  by  plaintiff  in  full  dis- 
charge of  his  interest,  and  that  a  final  settlement  was  thereby 
concluded  between  plaintiff  and  Cameron  and  the  Longs. 
They  also  pleaded  the  Statute  of  Limitations. 

Plaintiff  moved  for  particulars  of  the  alleged  payments 
and  transfers  of  property  and  of  final  settlement,  stating 
that  he  was  not  aware  of  anything  of  the  sort,  and  that  such 
particulars  were  necessary  for  reply. 

W.  D.  McPherson,  for  plaintiff. 

B.  McKay,  for  defendant  Lindsay,  administrator  of  Cam- 
eron. 

Britton  Osier,  for  the  other  defendants. 

The  Master: — In  support  of  the  motion  it  was  con- 
tended that  the  statements  of  defence  do  not  set  out  the 
facts  relied  on,  as  required  by  Rule  268,  and  are  therefore 
embarrassing  and  prevent  any  reply. 

The  defendants  in  answer  file  affidavits  stating  that  they 
have  no  knowledge  of  the  transactions  in  question,  nor  have 
they  found  any  intelligible  trace  of  their  existence  in  the 
books  or  papers  of  the  deceased  whom  they  represent.  They 
therefore  submit  that,  if  anything  of  the  sort  occurred,  there 
must  have  been  a  settlement  in  the  lifetime  of  Cameron  and 
J.  J.  Long.  They  desire  that  these  defences  should  be  open 
to  them  if  they  can  hereafter  finid  evidence  to  establish  them. 
If,  as  plaintiff  alleges,  he  has  no  knowledge  of  any  such  set- 
tlement, then,  they  say,  he  can  safely  join  issue. 

When  the  defendants  are  being  examined  for  discovery, 
they  can  be  fully  interrogated  as  to  what  facts  (of  any) 
they  are  aware  of  to  support  their  defence.  See  Eade  v. 
Jacobs,  3  Ex.  D.  335. 
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If  they  still  say  they  have  no  such  evidence,  then  it  may 
be  that  plaintiflE,  if  so  advised,  can  move  under  Kule  616  to 
have  the  issue  of  partnership  only  disposed  of  at  the  trial; 
so  that,  if  this  is  found  in  his  favour,  then  there  can  be  a 
reference  to  ascertain  his  share. 

At  present  I  think  the  motion  cannot  succeed.  The  par- 
ticulars asked  for  would,  no  doubt,  be  very  necessary  for  the 
trial  if  the  defence  is  attempted  to  be  proved  affirmatively. 
It  does  not,  however,  appear  how  they  are  necessary  for 
pleading.  The  defendants'  affidavits  shew  that  at  pres^it 
there  is  nothing  to  reply  to.  Leave  will  certainly  be  given 
to  plaintiflE  to  reply  later  on,  if  any  good  ground  is  shewn 
hereafter. 

The  motion  must  therefore  be  dismissed  with  costs  in  the 
cause.  If  at  a  later  step  there  seems  to  be  any  necessity  for 
8  further  order,  the  plaintiflE  is  not  to  be  prejudiced  by  the 
present  refusal  of  his  motion  for  particulars. 

See  Kelly  v.  Martin,  6  0.  W.  R.  141. 


Mabee,  J.  April  4th,  1906. 

CHAMBERS. 

WILLIAMSON  V.  PARRY  SOUND  LUMBER  CO. 

2'rial — Postponement — Grounds  for  Motion — View  of  Locus 
in  quo  Necessary  for  Defence — Impossibility  of  View  at 
Dale  of  Proposed  Trial, 

Appeal  by  defendants  from  order  of  Master  in  Cham- 
bers, ante  532,  refusing  to  postpone  the  trial  of  the  action 
until  after  the  next  assizes  at  Parry  Sound  Commencing  on 
9th  April,  1906. 

W.  R.  Smyth,  for  defendants. 

J.  E.  Jones,  for  plaintiflE. 

Mabee,  J. : — The  facts  ver}-  fully  appear  in  the  carefully 
considered  judgment  of  the  Master.  The  defendants  wish 
to  have  their  mill  in  operation  that  they  may  apply  for  a 
view  by  the  jury,  and  they  say  they  cannot  get  it  in  running 
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order  until,  at  the  earliest,  16th  or  20th  April.  The  only 
object  of  a  view  is  to  enable  the  jury  to  apply  and  under- 
stand the  evidence.  It  was  said  that  if  the  jury  saw  the 
machinery  in  operation  at  the  point  where  the  accident  hap- 
pened, they  would  see  that  it  could  not  have  taken  place  in 
the  way  plaintiff  contends.  This  can  be  shewn  as  well  by 
a  small  model  .  .  .  a*  by  the  machinery  itself,  which 
consists  simply  of  the  ordinary  level  gear  at  the  end  of  an 
upright  and  horizontal  shaft. 

I  do  not  think  the  delay  to  plaintiff  justifiable,  and  the 
pppeal  will  be  dismissed  with  costs. 


Teetzel,  J.  April  4th,  1906. 

WEEKLY  COURT. 

Be  McNeil. 

Distribution  of  Estaie^— Legatee  not  Heard  of  for  Seven  Years 
— Presumption  of  Death — Burden  of  Proof. 

Motion  by  the  administrators  of  the  estates  of  Alexander 
McNeil,  Elizabeth  McNeil,  Alexander  Ryan,  and  Andrew 
Byan,  for  order  for  payment  out  of  Court  of  moneys  paid 
in  to  the  credit  of  the  estate  of  Finlay  McNeil,  deceased. 

G.  E.  Taylor,  London,  for  the  applicants. 

Hume  Cronyn,  London,  for  the  official  guardian. 

Teetzel,  J.: — The  only  question  of  law  involved  is 
whether  the  administrator  of  Alexander  'McNeil  is  entitled 
to  any  share  of  the  estate  of  Finlay  McNeil,  who  died  on 
2nd  November,  1895,  and  by  his  will  gave  his  real  and  per- 
sonal estate  (subject  to  his  wife's  life  interest)  to  his  brothers 
and  sisters,  share  and  share  alike. 

A  brother,  Alexander  McNeil,  was  living  in  Detroit  in 
1885,  but,  according  to  the  affidavits  of  a  brother  and  sister 
filed,  had  not  been  heard  of  for  more  than  7  years  prior  to 
the  death  of  the  testator.  Letters  of  administration  to  Alex- 
ander McNeiFs  estate  were  granted  by  the  Surrogate  Court 
of  Middlesex  in  May,  1903.    I  understand  that  there  was  no 
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evidence  that  he  was  in  fact  dead,  the  Court  acting  on  the 
presumption  that  he  was  dead  after  an  absence  of  more  than 
7  years  without  having  been  heard  from. 

Where  a  legatee  has  not  been  heard  of  for  7  years,  his 
death  will  be  presumed,  and  the  onus  of  proof  that  he  sur- 
vived the  testator  lies  upon  those  who  claim  under  him.  In 
the  absence  of  such  proof,  the  legacy  will  be  paid  to  the 
residuary  legatee  or  to  the  next  of  kin  of  the  testator,  as  the 
case  may  be :  Re  Lewes  Trusts,  L.  R.  6  Ch.  356.  Lord  Jus- 
tice James,  at  p.  367,  says :  "  Those  who  claim  under  a  per- 
son who  is  said  to  have  survived  a  particular  period  must 
prove  the  fact.^^  This  case  follows  Re  Phene's  Trusts,  L. 
R.  5  Ch.  139,  wherein  it  is  held  that  the  onus  of  proving 
tiiat  the  death  took  place  at  any  particular  time  within  the 
7  years  lies  upon  the  person  who  claims  a  right  to  the  e»- 
lablishment  of  which  that  fact  is  essential,  and  also  that 
there  is  no  presumption  of  law  in  favour  of  the  continuance 
of  life,  though  an  inference  of  fact  may  legitimately  be 
drawn  that  a  person  alive  and  in  good  health  on  a  certain 
day  was  alive  a  short  time  afterwards. 

In  In  re  Aldersey,  Gibson  v.  Hall,  [1905]  2  Ch.  181,  a 
testatrix  gave  a  share  of  the  income  of  her  residuary  estate 
upon  trust  to  be  paid  half  yearly  equally  to  and  between 
the  children  of  her  late  niece  during  their  lives,  with  divers 
trusts  over.  J.,  one  of  the  children,  survived  the  testatrix, 
who  died  in  1890,  but  had  not  been  heard  from  since  31st 
March,  1895;  and  it  was  held  that  the  onus  was  on  J.'s 
representatives  to  prove  that  he  survived  the  period  when 
he  was  last  heard  of,  and  that  his  share  ought  to  be  dealt 
with  on  the  footing  that  he  died  on  31st  March,  1895. 

See  also  Re  Walker,  L.  R.  7  Ch.  120;  Neville  v.  Benja- 
min, 18  Times  L.  R.  283 ;  Re  Rhodes,  36  Ch.  D.  586 ;  and 
Hickman  v.  Upsall,  L.  R.  20  Eq.  136. 

The  result  of  all  these  cases  appears  to  be  to  establish 
the  proposition  that  those  who  found  a  right  upon  a  person 
laving  survived  a  particular  period  must  establish  that  fact 
aflirmatively  by  evidence,  and,  unless  such  evidence  is  suf- 
ficient to  establish  that  fact,  the  person  asserting  title  will 
fail. 

There  being  no  evidence  whatever  in  this  case  that  Alex- 
ander McNeil  survived  the  testator,  his  administrator  fails 
to  establish  any  right  to  share  in  the  testator*s  estate ;  but  the 
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order  will  be  without  prejudice  to  any  substantive  proceed- 
ing hereafter  taken  to  establish  this  fact^  if  the  administra- 
tor is  so  advised. 

The  shares  payable  to  adults  may  be  paid  out  of  Court 
to  the  other  3  respective  administrators,  upon  an  undertak- 
ing being  given  to  refund  the  same  should  it  be  established 
hereafter  that  Alexander  McNeil  or  his  representative  is 
entitled  to  a  share  in  the  estate  of  Finlay  McNeil;  but  the 
s^hares  of  all  infants  must  remain  in  Court. 

The  costs  of  the  motions  to  be  paid  out  of  the  adults* 
shares. 


Mabee,  J.  April  5th,  1906. 

CHAMBERS. 

Ee  WEBB. 

Lunaiic — Petition  for  Declaration  of  Lunacy— Service  out  of 
the  Jurisdiction — Dispensing  with  Personal  Service — Jur- 
isdiction  of  Master  in  CKambers. 

Petition  by  the  London  and  Western  Trusts  Co.  for  de- 
claration of  lunacy  of  Genius  Johl  Webb,  and  appointment 
of  committee  of  estate. 

Joseph  iMontgomery,  for  the  applicants. 

Mabee,  J.: — The  material  clearly  shews  Webb  to  hie  a 
lunatic;  he  is  in  the  asylum  at  Selkirk,  Manitoba,  where  he 
has  been  confined  for  14  years,  and  now  takes  a  small  estate 
m  London  under  his  mother^s  will. 

The  only  point  I  wished  to  consider  was  as  to  service 
of  the  petition  out  of  the  jurisdiction  of  the  Court.  The 
Master  in  Chambers  made  an  order  on  7th  March  permitting 
service  to  be  made  at  Selkirk  upon  Webb  and  Dr.  Young, 
medical  superintendent  of  the  Selkirk  Ai^ylum,  but,  owing 
to  Dr.  Young  refusing  to  permit  personal  service  upon  the 
alleged  lunatic,  the  petition  and  other  papers  have  been 
served  upon  the  superintendent  only,  and  I  am  asked,  if 
necessary,  to  make  an  order  confirming  this  service.  • 
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Prior  to  3  Edw.  VII.  ch.  8,  sec.  13,  there  might  have  beea 
trouble  as  to  this,  but  by  that  Act  power  is  given  to  permit 
service  out  of  Ontario  of  any  document  by  which  any  matter 
or  proceeding  is  commenced,  which  I  think  would  include  a 
petition  in  a  lunacy  matter.  There  also  seems  to  be  author- 
ity to  dispense  with  personal  service  upon  the  supposed  luna- 
tic, upon  evidence  that  such  service  might  prove  dangerous 
or  useless:    Ee  Newman,  2  Ch.  Ch.  390;  Re  Weir,  ib.  429. 

The  aflBdavit  states  as  the  ground  of  Dr.  Young's  refusal, 
that  service  might  dangerously  excite  his  patient  There 
may  be  ground  to  doubt,  under  Rule  42,  the  jurisdiction  of 
the  Master  to  make  the  order  permitting  service  in  a  lunacy 
proceeding,  but,  I  think,  to  avoid  expense  in  doing  again 
what  has  already  been  done,  an  order  may  go  declaring  lun- 
acy, confirming  the  service  as  made,  and  appointing  the 
applicants,  the  London  and  Western  Trusts  Company,  com- 
mittee of  the  estate  (not  of  the  person). 

The  order  will  be  in  the  usual  form.  Costs  out  of  the 
fund. 


Mabee,  J.  •  April  5th,  1906. 

weekly  court. 

Re  KENNELL. 

Will — Construction  —  Gift  —  Restrictions  —  Investment  — 
Estate — Responsibility  of  Executors — Defeasance — Execu- 
tory Devise  over. 

Application  for  order  declaring  construction  of  will  of 
John  Kennell. 

J.  W.  Mahon,  Woodstock,  for  Elizabeth  Rupp. 

6.  F.  Mahon,  Woodstock,  for  executors  and  Annie  Bender. 

Mabee,  J. : — John  Kennell,  of  East  Zorra,  died  on  21st 
July,  1904,  leaving  his  last  will,  probate  of  which  has  been 
granted  to  his  executors,  by  the  second  paragraph  of  which 
he  gives  the  east  half  of  lot  28,  concession  15,  East  Zorra, 
with  his  personal  property,  farm  stock,  and  implements,  to 
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his  daughter  Aimie  Bender  "  upon  the  conditions''  appearing 
in  the  following  clauses. 

3.  "  My  daughter  Annie  Bender  (widow)  or  issue,  or  her 
or  their  executors,  shall,  out  of  my  real  estate  and  personal 
property  hereinafter  mentioned,  pay  to  my  youngest  daughter 
Elizabeth  Rupp,  or  her  issue,  the  sum  of  four  thousand  and 
five  hundred  dollars  lawful  money  of  Canada^  in  nine  equal 
instalments  of  five  hundred  dollars  each  and  every  year 
(without  interest)  until  the  full  amount  is  paid/' 

4.  "I  further  direct  that  the  aforesaid  instalments  of 
five  hundred  dollars  each  of  the  said  sum  of  four  thousand 
and  five  hundred  dollars  be  paid  into  a  standard  bank  (in 
the  province  of  Ontario)  in  the  name  of  my  youngest  daugh- 
ter Elizabeth  Rupp,  or  her  issue,  as  the  case  may  be." 

5.  "I  further  direct  that  my  daughter  Elizabeth  Rupp, 
or  her  issue,  or  her  or  their  executors,  can  (during  the  natural 
life  of  her  husband  John  Rupp)  only  draw  the  above  said 
four  thousand  five  hundred  dollars  and  interest  for  the  pur- 
pose of  investing  m  real  estate,  which  is  to  be  conveyed  and 
deeded  in  her  own  name  or  that  of  her  isuse;  should  the 
said  John  Rupp  die  before  any  such  investment  is  made  my 
daughter  Elizabeth  Rupp,  or  her  issue,  or  her  or  their  execu- 
tors, shall  have  full  control  of  the  aforesaid  moneys  without 
restriction." 

(>.  "I  further  direct  that  should  my  daughter  Elizabeth 
Rupp  die  without  issue  that  the  aforesaid  four  thousand  and 
five  hxmdred  dollars  and  interest  thereon  accrued,  be  equally 
divided  among  my  other  children,  viz.,  John  R.,  Christian 
R.,  and  Annie  Bender  (widow),  or  their  issue." 

The  parties  propounded  a  series  of  questions,  to  which  the 
following  will  constitute  the  answers.  These  annual  instal- 
ments should  be  paid  into  the  bank  in  the  name  of  Elizabeth 
Rupp  alone,  and  the  executors  have  no  further  responsibility 
as  to  such  moneys.  Elizabeth  Rupp  is  entitled  to  withdraw 
these  moneys  or  any  part  thereof  from  time  to  time  for  in- 
vestment in  real  estate,  if  she  so  desires,  and  is  not  bound 
to  wait  until  the  whole  sum  of  $4,500  is  paid  in,  before  mak- 
ing any  withdrawal.  If  she  makes  investments  in  real  estate, 
the  conveyance  will  be  to  herself,  and  the  executors  have  no 
duties  to  perform  in  connection  with  any  such  investments, 
and  she  may  invest  the  moneys  in  land  either  within  or  out 
of  Ontario,  and  she  takes  an  .estate  in  fee  in  such  real  estate. 
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subject  to  defeasance  under  the  conditions  appearing  in  the 
will,  with  an  executory  devise  over  to  John  H.  Kennell, 
Christian  R.  Ivennell,  and  Annie  Bender.  In  the  event  of 
investments,  and  sales  being  made,  and  the  land  converted 
again  into  money,  the  lite  rights  exist  to  such  moneys  as 
attached  to  them  before  investment. 

Costs  out  of  the  estate. 


Mabee,  J.  April  Gth,  1906. 

WEEKLY   COURT. 

Re  RUTTAN  and  DREIFUS  AND  CANADIAN  NORTH- 
ERN  R.  W.  CO. 

Railway — Expropriation  of  Land — Valuation  by  Arbitrators 
— Improvements — Fixtures  Placed  on  Land  by  Company 
— Amount  of  Compensation — Appeal  from  Award. 

Appeals  by  the  railway  company  under  sec.  168  of  the 
Dominion  Railway  Act  from  two  awards  made  by  arbitrators 
duly  appointed  for  the  purpose  of  valuing  certain  lands  in 
Port  Arthur,  $8,500  and  interest  from  23rd  March,  1905, 
being  given  under  one,  and  $1,135  and  interest  from  the 
same  date  under  the  other. 

W.  H.  Blake,  K.C.,  for  the  railway  company. 

C.  H.  Ritchie,  K.C.,  for  the  land-owners. 

Mabee,  J.: — By  notice  dated  11th  June,  1904,  the  Cana- 
dian Northern  Railway  Company  made  application  to  the 
Board  of  Railway  Commissioners  under  sec.  139  of  the  Rail- 
way Act  for  authority  to  take  additional  lands  in  O'Brien's 
Survey,  being  lots  A.  and  B.  and  110  and  111,  for  the  pur- 
poses of  "  rights  of  way  of  the  main  line  and  sidings  of  the 
Canadian  Northern*  Railway  Company  and  for  ensrine  houBed, 
yard  space,  and  appurtenant  terminal  structures  now  erected 
ar.d  hereafter  to  be  erected  thereon.''  .By  an  order  of  the 
Board  dated  7th  ^larch,  1905,  the  application  was  granted. 
The  plan,  under  the  Railway  Act,  was  filed  on  23rd  March, 
IDO.-). 
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I'lie  parties,  not  being  able  to  agree  as  to  the  compensa- 
tion to  be  paid,  proceeded,  under  the  machinery  of  the  Act, 
to  form  a  board  of  arbitrators,  which  board,  after  taking  a 
large  amount  of  evidence,  awarded  the  above  mentioned 
sums;  the  arbitrator  named  by  the  company  dissenting  and 
refusing  to  join  in  the  awards. 

The  award  dealing  with  lots  A.  and  B.  states  that  the  sum 
of  $4,500  is  given  "  for  the  land  taken  without  any  improve- 
ments thereon,  and  the  further  sum  of  $4,000  for  rails,  ties, 
water  tank,  turn-table,  buildings,  and  all  other  improvements 
which  are  on  the  lands  on  the  23rd  day  of  March,  1905," 
which  two  sums  make  the  $8,500.  The  award  dealing  witl\ 
lots  110  and  111  in  like  words  gives  $1,000  for  the  land  and 
$135  "for  the  rails,  ties,  buildings,  and  all  other  improve- 
ments "  on  the  lands  on  23rd  March,  making  the  total  for 
these  lots  of  $1,135. 

The  principal  argument  upon  these  appeals  was  addressed 
to  the  right  of  the  land-owners  to  obtain  payment  of  the  two 
^ms  of  $4,000,  for  rails,  ties,  water  tanks,  turn-table,  build- 
ings, etc.,  upon  lots  A.  and  B.,  and  $135,  for  rails,  ties,  build- 
ings, and  the  like,  upon  lots  110  and  111,  it  being  admitted 
that  the  railway  company  or  their  predecessors  in  title,  the 
Ontario  and  Rainy  River  Railway  Company,  had  made  these 
improvements,  probably  as  to  the  most  of  them  the  Canadian 
Northern,  before  these  expropriation  proceedings  were  com- 
menced. It  appears  from  the  evidence  and  documents  filed 
that  in  November  and  December,  1899,  Mr.  Marks,  acting, 
as  purchasing  agent  for  the  Ontario  and  Rainy  River  Rail- 
way Company,  had  correspondence  and  personal  interviews 
with  the  owners  looking  towards  agreeing  upon  a  price  for 
these  lands;  on  19th  Xovember,  1899,  he  wrote  Dreifus  ask- 
ing him  to  put  a  price  on  lots  A.  and  B. ;  on  8th  December, 
1899,  he  wrote  again  referring  to  an  offer  of  $500  he  had 
made ;  just  how  this  was  made  does  not  appear ;  he  points  out 
that  Dreifus  only  holds  under  a  tax  deed,  that  the  railw^ay 
company  can  expropriate,  but  that  they  would  prefer  an 
amicable  settlement,  iihat  while  the  proceedings  were  then 
being  taken  in  the  name  of  the  Ontario  and  Rainy  River 
Railway  Company,  it  would  be  amalgamated  with  the  Cana- 
dian Northern,  as  the  same  people  owned  both.  Nothings 
came  of  these  negotiations. 

On  13th  December,  1899,  Henry  O'Brien,  who  had  been 
the  owner  of  lots  A.  and  B.  prior  to  the  tax  sale  under  which 
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Dreifus  acquired  title,  gave  a  quit  claim  deed  of  those  lota 
to  Annabella  Ida  Burk,  and  this  lady  on  26th  October,  1900, 
began  an  action  to  set  aside  the  tax  sale;  the  railway  com- 
pany on  16th  October,  1900,  commenced  driving  piles  for 
their  round-house;  on  7th  November  commenced  work  for 
turn-table;  on  8th  commenced  laying  track  over  lots  A.  and 
B.;  and  on  17th  November  drove  piles  for  their  tank;  and 
from  that  time  down  to  23rd  March,  1906,  when  the  plan 
was  filed,  had  expended,  as  shewn  by  a  memorandum  filed, 
in  which  all  details  are  given,  $10,637  on  lots  A.  and  B.  and 
$670  upon  lots  110  and  111,  in, all  $11,207.  Block  A.  has 
erected  upon  it  1,165  feet  of  track  and  two  turn-outs,  spikes 
and  fish  plates,  582  ties,  two  sets  switch  ties,  and  20  8-10 
tons  of  steel ;  the  other  lots  have  the  like  sort  of  railway  plant 
and  operating  appliances. 

On  18th  September,  1900,  Ruttan,  to  whom  Dreifus  had 
conveyed  an  interest  after  the  purchase  at  the  tax  sale,  tele- 
graphed to  Messrs.  McKenzie  and  Mann,  a  copy  of  telegram 
being  produced  in  these  words :  '*  Hear  you  are  going  to  put 
round-house  on  block  A.  or  B.  If  this  is  so,  I  as  owner  will 
get  out  an  injunction  to  restrain  you  from  doing  so.  An- 
swer.*' It  does  not  appear  that  any  answer  was  given  nor 
was  any  injunction  applied  for. 

The  action  of  Burk  v.  Dreifus  et  al.  dragged  along,  and 
was  tried  on  25th  May,  1905,  when  it  was  dismissed,  and,  it 
is  said,  upon  a  technicality,  the  validity  of  the  tax  sale  not 
having  been  adjudicated  upon.  Mr.  Mills,  a  solicitor  at 
Port  Arthur,  says  he  was  acting  in  1900  for  the  railway 
company,  and  also  for  the  plaintiff  in  the  Burk  v.  Dreifus 
action;  that  the  title  was  in  dispute;  and  that  Mrs.  Burk, 
claiming  to  be  the  owner  under  the  deed  from  O^Brien, 
through  her  husband,  made  an  arrangement  with  the  rail- 
way company  permitting  them  to  take  possession  of  the  lands 
and  proceed  with  their  works.  At  that  time  a  number  of 
Finlanders  had  squatted  upon  portions  of  the  property,  and 
the  railway  company  paid  some  13  of  them  sums  ranging 
from  $50  to  $150  each  to  move  off,  taking  deeds  from  some 
of  these  13  persons  in  April,  1901;  at  about  the  same  time 
Mr.  Ruttan  told  Mr.  Mills  that  the  railway  company  would 
have  to  settle  with  him  after  they  got  through  with  the  Fin- 
landers,  and,  speaking  of  the  Burk  action,  said  the  company 
would  have  him  to  settle  with  and  not  Burk. 

It  was  contended  successfully  before  the  arbitrators  and 
strongly  argued  before  me  that  the  railway  company  were 
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trespassers  upon  these  lands^  and  all  these  expenditures  made 
by  them,  being  fixtures,  became  part  of  the  land  itself  and  the 
property  of  the  land-owner,  and  that,  as  sec.  153  requires  the 
board  of  arbitrators  to  assess  compensation  as  of  the  date  of 
filing  the  plan,  viz.,  March,  1906,  the  fixtures  must  be  in- 
cluded in  such  compensation.  I  do  not  think  the  company 
were  trespassers  upon  these  lands;  they  honestly  attempted 
to  arrange  with  Dreifus  for  a  price  to  be  paid;  then,  when 
Mrs.  Burk  set  up  claim  under  her  deed  from  0'Brien,  they 
obtained  permission  to  enter.  The  company  were  always 
clothed  with  authority  to  obtain  a  title  by  using  the  expro- 
priation clauses  of  the  Railway  Act,  and  in  all  probability 
their  delay  in  putting  the  matter  under  way  was  the  dispute 
as  to  who  should  be  paid  by  the  company.  It  is  inconceiv- 
able that  the  law  can  be  in  such  a  condition  that  this  com- 
pany must  pay  to  these  land-owners,  either  in  whole  or  in 
part,  for  the  improvements  the  company  themselves  have 
made  upon  the  lands.  It  was  argued  that,  unless  the  award 
stood,  the  land-owpers  would  not  be  paid  for  the  use  and 
occupation  of  the  land  during  the  time  the  company  had 
possession,  the  assessment  of  compensation  being  as  of  March, 
1905,  and  the  arbitrators  having  no  power  to  consider  this 
use  and  occupation  as  an  element  in  fixing  the  amount.  In 
the  award  it  is  stated  by  the  arbitrators  that  they  have  not 
taken  that  into  account  in  arriving  at  their  figures. 

It  has,  however,  been  held  that  interest  may  be  allowed 
upon  the  compensation  fixed  from  the  date  of  taking  the 
lands:  James  v.  Ontario  and  Rainy  River  R.  W.  Co.,  12  0. 
R.  624,  15  A.  R.  1;  so  that,  if  the  arbitrators  had  allowed 
interest  from  that  date,  such  sum  T^ould  have  been  in  lieu  of 
any  allowance  for  use  and  occupation. 

I  do  not  think  the  railway  company  stand  in  the  same 
position  as  an  ordinary  trespasser  going  upon  lands;  they 
have  what  the  ordinary  trespasser  has  not  got,  namely,  a  sta- 
tutory right  to  acquire  a  title;  it  can  be  obtained  in  spite  of 
the  owner,  and  without  any  conveyance  from  him ;  it  is  only 
a  question  of  compensation,  and  I  do  not  think  that  the  com- 
mon law  rule  that  the  trespasser,  who  builds  upon  the  lands 
of  another,  dedicates  his  structures  to  the  owner,  has  any 
application  to  a  situation  such  as  the  present.  The  struc- 
tures are  erected  with  the  view  of  the  acquisition  of  the  title; 
provision  is  made  in  the  Act  for  a  company  obtaining  posses- 
sion before  the  arbitration  is  had,  it  is  true  upon  the  observ- 
ance of  certain  preliminaries ;  the  company  taking  possession 
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in  the  maimer  shewn  here  does  so  irregularly,  but  I  think 
not  as  a  trespasser  within  the  old  common  law  rule,  which 
had  its  existence  long  before  these  and  similar  statutory 
powers  were  conferred  upon  corporations.  If  an  action  of 
ejectment  had  been  brought  against  the  railway  company,  it 
could  not  have  succeeded;  the  Court  doubtless  would,  upon 
proper  terms,  stay  the  trial  of  such  an  action  until  the  com- 
pany could  acquire  title  under  the  Railway  Act,  applying  the 
principle  of  such  cases  as  Hendrie  v.  Toronto,  Hamilton,  and 
Buffalo  B.  W.  Co.,  26  0.  R.  667,  aflfirmed  in  27  0.  R.  4G. 
Many  cases  were  cited  upon  the  point  as  to  these  improve- 
ments being  fixtures,  and  I  presume  they  are,  within  the  au- 
thorities, affixed  to  the  freehold,  and  if  the  company  aban- 
doned entirely  the  use  of  the  land,  tracks,  and  buildings,  they 
possibly  might  not  have  been  entitled  to  remove  them,  but  I 
think  that  is  not  at  all  conclusive  of  the  proposition  that  they 
must  pay  their  value  to  the  land-owners  in  these  proceedings. 
There  was  always  the  intention  of  the  company  to  acquire  tlie 
ownership  of  the  land ;  their  rights  under  the  Act  to  expro- 
priate were  pointed  out  in  Mr.  Marks's  letter  before  they 
entered,  and  the  land-owners  knew  from  the  first  that  the 
entry,  and  construction  of  their  works,  all  had  reference  to 
acquiring  the  title  either  by  agreement  or  proceedings  under 
the  Act,  and  upon'  these  facts  no  dedication  of  the  improve- 
ments to  the  land-owner  can  be  inferred;  indeed  a  directly 
opposite  inference  exists. 

No  case  at  all  in  point  was  referred  to  either  in  England 
or  Canada,  but  the  case  cited  by  Air.  Blake  of  Justice  v. 
ISTesquehoning  Valley  R.  R.  Co.,  87  Penn.  St.  28,  is,  I  think, 
applicable  in  principle,  and  is  not  distinguishable  as  con- 
tended by  Mr.  Ritchie  upon  the  ground  that  there  the  com- 
pany was  acquiring  only  an  easement  and  not  the  fee  in  the 
roadbed. 

Another  view  of  the  matter  may  be  presented  as  follows. 
Section  173  of  the  Railway  Act  provides  that  "  the  compensa- 
•  tion  for  any  lands  which  may  be  taken  without  the  consent  of 
the  owner  shall  stand  in  the  stead  of  such  lands,  and  any 
claim  to  or  incumbrance  upon  the  said  lands,  or  any  portion 
thereof,  shall,  as  against  the  company,  be  converted  into  a 
claim  for  compensation,  or  to  a  like  proportion  thereof." 
Under  this  section  it  has  been  held  that,  where  a  railway  com- 
pany took. lands  without  the  leave  of  the  owner,  taking  no 
arbitration  proceedings,  and  obtaining  no  order  for  leave  or 
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right  to  enter  upon  the  lands,  the  claim  to  the  land  was  con- 
Yerted  into  a  claim  for  compensation,  that  this  claim  re- 
tained its  character  of  real  estate  and  descended  to  the  heir- 
at-law:  Essery  v.  Grand  Trunk  R.  W.  Co.,  21  0.  R.  224. 

It  has  also  been  held  that  this  claim  for  compensation 
arises  the  moment  the  land  is  taken  by  the  company,  and  that 
this  right  is  not  against  the  land  but  against  the  company: 
Boss  V.  Grand  Trunk  R.  W.  Co.,  10  0.  R.  447. 

Applying  the  principles  of  these  cases,  the  land-owners 
here,  or  Mrs.  Burk,  if  she  had  succeeded  in  establishing  her 
title,  acquired  a  statutory  right  against  the  company  to  be 
paid  compensation  for  these  lands,  and  that  right  accrued  at 
the  date  the  lands  were  taken,  not  in  any  way  as  money 
charged  upon  them,  or  as  a  vendor^s  lien,  for  the  relation  of 
vendor  and  purchaser  did  not  exist,  but  the  liability  of  the 
company  to  pay  was  the  statutory  liability  imposed  upon 
them  consequent  upon  their  taking  the  land,  and  the  statu- 
tory right  of  the  owner  to  be  paid  this  compensation  "  stands 
in  the  stead  of  the  lands,"  so  it  is  difficult  to  see  how  these 
improvements  can  be  said  to  have  been  put  upon  the  lands 
of  these  claimants,  and  I  do  not  think  that  sec.  153,  which 
provides  that  the  date  of  the  deposit  of  the  plan  shall  be  the 
date  with  reference  to  which  the  compensation  or  damages 
shall  be  ascertained,  means  that  all  the  company's  improve- 
ments put  upon  the  lands  after  taking  possession  and  before 
depositing  the  plan  go  to  the  land-owner.  I  think  "the 
lands'"  dealt  with  in  this  section  are  the  lands  as  the  com- 
pany obtained  them,  in  the  condition  they  were  at  the  time 
they  entered  into  possession — ^valued  as  of  the  date  of  the 
filing  of  the  plan.  I  see  no  difficulty  in  working  the  matter 
out  this  way.  The  arbitrators  ascertain  what  lands,  were 
taken  at  the  time  of  entry,  then  ascertain  the  value  of  those 
lands  as  of  the  date  of  filing  of  the  plan;  in  this  case  the 
only  question  being  what  would  these  4  lots  have  brought  in 
the  market  on  23rd  March,  1905,  in  the  condition  they  were 
in  when  the  company  took  possession.  I  think  the  land- 
owners are  not  entitled  to  the  $4,135   allowed  under  this 


The  railway  company  also  contended  that  the  arbitrators 
had  been  too  liberal  in  assessing  compensation  for  the  value 
of  the  land  at  $4,500  and  $1,000  under  the  respective  awards. 
The  evidence  of  value  varies  greatly,  and  I  am  unable  to  say 
there  is  error  in  the  sum  fixed — it  is  doubtless  liberal — but 
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I  must  treat  the  findings  as  those  of  a  court,  acting  upon 
widely  differing  evidence,  arriving  at  a  sum  which  is  found 
as  a  fact  to  be  the  land  value. 

The  notice  of  appeal  of  the  company  complains  of  allow- 
aQce  for  interest,  but  this  was  not  argued,  and  I  treat  it  as 
abandoned. 

In  the  result,  'therefore,  the  amount  payable  by  the  rail- 
way company  is  reduced  by  the  simi  of  $4,135.  The  land- 
owners also  appealed,  complaining  of  too  small  a  sum  being 
allowed  for  the  land.     That  appeal  is  dismissed. 

The  land-owners  must  pay  to  the  company  one-half  the 
costs  of  the  appeal. 


Clute,  J.  April  7th,  1906. 

WEEKLY  COURT. 

MURPHY  V.  COERY. 

Judgement — Report  of  Master — Reference  for  Trial — Neces- 
sity for  Motion,  for  Judgment — Gost^ — Practice. 

Motion  by  plaintiffs  for  judgment  upon  the  report  of  the 
local  Master  at  Ottawa  upon  a  reference  for  trial  of  the  ac- 
tion and  counterclaim.  The  Master  found  (ante  363,  392) 
that  plaintiffs  were  entitled  to  recover  from  defendants 
$1,227  with  interest  and  costs. 

The  motion  for  judgment  was  made  at  the  Ottawa  Weekly 
Court. 

C.  J.  R.  Bethune,  Ottawa,  for  plaintiffs. 

W.  J.  Code,  Ottawa,  for  defendants. 

Clute^  J.: —  ...  No  ground  was  shewn  why  the 
report  should  not  be  confirmed  and  judgment  entered  for  the 
amount  as  found  by  the  Master,  but  defendants^  counsel  urged 
that,  inasmuch  as  the  Master  was  to  try  the  case  and  dispose 
of  the  costs,  the  judgment  might  be  entered  without  motion 
for  judgment.  I  find  that  this  is  not  the  practice  at  Toronto, 
nor  do  I  think  that  it  is  provided  for  by  the  Rules.  There 
is  no  order  for  judgment,  but  an  order  simply  to  try  the 
issues,  and  I  think  a  motion  for  judgment  is  necessary. 

The  report  is  confirmed,  and  judgment  may  be  entered  in 
terms  of  the  report  with  costs  of  this  motion  to  plaintiffs. 
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Apbil  7th,  1906. 

DIVISIONAL  OOUBT. 

DRULAKD  V.  WELSH. 

Crown  Patent — Construction — Trespass  to  Land — Boundaries 
— Evidence — Surveys  and  Plans — Lands  Bordering  on 
Detroit  River — French  Settlement — Historical  Review  of 
Land  Tenure. 

Appeal  by  defendant  from  judgment  of  Britton,  J.,  ante 
87,  in  favour  of  plaintiflE  in  an  action  for  trespass  to  land 
and  for  a  declaration  of  boundary  and  for  damages,  etc. 

S.  White,  Windsor,  for  defendant. 

A.  St.  George  Ellis,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Maqee,  J.,  Ma- 
bee,  J.),  was  delivered  by 

Boyd,  C.  : — The  facts  are  somewhat  meagrely  given,  and 
much  information  is  lacking  as  to  the  precise  nature  of  the 
holding  of  land  in  the  locality  in  question,  which  is  now  a 
part  of  the  town  of  Windsor,  in  the  county  of  Essex.  His- 
torically it  is  known  that  all  the  land  bordering  on  "  the 
Strait'^  (Detroit)  was  occupied  by  a  settlement  of  habitans, 
kindred  to  the  French  population  occupying  the  region  of  the 
St.  Lawrence  in  old  Quebec.  These  were  clustered  along  and 
on  both  sides  of  the  river  around  and  in  the  neighbourhood 
of  the  French  post  established  there  in  the  early  history  of 
the  colony,  and  were  possessors  of  the  land  and  cultivators  of 
the  soil  under  the  French  regime.  These  settlers  were  there 
prior  to  1774,  when  the  Quebec  Act  was  passed,  by  which  all 
these  "  new  subjects  "  were  secured  in  the  holding  and  en- 
joyment of  their  property  and  possessions  as  fully  as  they  had 
enjoyed  them  under  the  former  government:  14  Geo.  III. 
ch.  83,  sec.  8  (Imp.) 

One  man  in  particular  is  conspicuous  on  the  Canadian 
side  of  the  settlement,  Jacques  Dupera  Baby  (the  friend  of 
Pontiac),  who  had  a  large  holding  of  property,  including  the 
land  in  dispute.  His  family  were  still  in  occupation  in  1791, 
when  the  old  province  of  Quebec  was  divided  into  Upper  and 
Lower  Canada.  The  recognition  of  the  rights  of  the  French 
population  was  preserved  by  sec.  33  of  the  Constitutional 
Act   of  that  year,  whereby  all  law?,  statutes,  and  ordinance's 
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« 
then  in  force  shall  remain  operative  as  if  Quebec  had  not  been 
divided.  These  might  be  varied  by  subsequent  action  of  the 
new  local  legislatures,  but  meanwhile  the  old  laws  continued : 
31  Greo.  III.  ch.  31,  sec.  33.  Before  this  Act  became  opera- 
tive on  26th  December,  1891,  the  land  in  dispute  was  vested 
in  Jacques  Dupera  Baby  (son  of  the  former,  who  died  in 
1789) :  see  Donation  from  Charles  Baron  and  wife  to  him  of 
19th  November,  1791.  WTiatever  the  nature  of  Baby's  title, 
he  had  rights  which  would  be  assured  and  respected  under  the 
Imperial  legislation.  In  Mr.  Lymburger's  evidence  before 
the  House  of  Commons,  pending  consideration  of  the  Act  of 
1791,  he  calls  attention  to  the  small  settlement  of  French 
farmers  about  Detroit,  whose  tenures  were  on  the  feudal 
l^ystem.  He  distinguishes  between  the  royal  tenure  in  fief 
and  seigneurie  from  the  Crown  and  landed  estates  held  by 
grant  and  concession  from  a  subject,  which  are  called  base 
tenures  (1  Christie's  Canada,  p.  95.)  But  either  way  the 
right  of  possession  was  practically  proprietorship  of  the  land. 
The  scheme  of  the  Imperial  l^islation  was  to  protect  the 
French  settlers  and  give  facilities  as  time  went  on  to  turn 
the  feudal  tenure  into  one  recognized  in  English  law.  By  the 
Constitutional  Act  of  1791  all  lands  in  Upper  Canada  there- 
after to  be  granted  were  to  be  in  free  and  common  socage  (sec. 
43),  but  as  to  earlier  rights  under  certificates  of  occupation  de- 
rived imder  the  authority  of  the  Governor  and  Council  of  the 
province  of  Quebec,  these  might  be  surrendered  as  provided 
by  sees.  44  and  45.  There  has  been  no  subsequent  legislation, 
so  far  as  I  am  aware,  wTiich  has  derogated  Irom  the  privileges 
secured  to  the  new  Canadian  subjects  by  these  Imperial  sta- 
tutes of  the  18th  centur}'  as  to  the  beneficial  enjoyment  of 
their  landed  property. 

The  first  statute  of  Upper  Canada  introduced  English  law, 
but  by  sec.  2  this  was  not  to  affect  rights  or  claims  to  lands, 
etc.,  within  the  province  which  existed  under  the  old  French 
law  of  Canada  (179-2.) 

Another  Imperial  statute  of  1822  provided  for  His  Ma- 
jesty commuting  with  any  person  holding  lands  at  *'  Cens  et 
Bentes  "  in  any  "  Censive  "  or  fief  within  either  of  the  pro- 
vinces (Upper  Canada  and  Lower  Canada) :  3  Geo.  lY.  eh. 
119. 

At  the  beginning  of  the  19th  cenhiry  a  large  tract  of 
land  (1,000  acres,  of  which  200  were  farmed — Baby  "Mem- 
oir,'* p.  8),  covering  the  present  site  of  Windsor,  was  owned 
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by  the  Baby  family,  which  had  been  acquired  or  conceded  be- 
fore the  conquest  of  Canada.  This  tract  has  been  from  time 
to  time  laid  out  in  subdivisions  and  lots  and  disposed  of  to 
various  purchasers  under  the  old  title — ^irrespective  of  any 
grant  from  the  Crown.  This  tract  is  not  to  be  regarded  as 
falling  within  the  "waste  lands  of  the  Crown''  referjred 
to  in  sec.  42  of  the  Act  of  1791.  It  was  land  under  French 
settlement,  of  which  the  Crown  respected  the  rights  of  the 
settlers  and  others  in  possession  pursuant  to  the  policy  of  the 
Imperial  Parliament.  Patents  were  always  granted  to  the 
occupants  upon  application  being  made  and  proper  proof  of 
ownership  furnished — ^and  this  at  nominal  fees.  I  do  not 
know  that  the  beneficial  title  to  the  land  was  enhanced  by  the 
patent — ^but  it  facilitated  proof  of  legal  ownership,  and  sup- 
plied more  convenient  means  of  transfer.  This  commuta- 
tion or  enlargement  of  title  was  taken  advantage  of  by  many 
proprietors,  but  till  this  day  there  is  much  unpatented  land 
situate  in  Windsor,  which  is  held  under  a  steady  continuation 
of  the  old  French  occupancy. 

The  Crown  grant  was,  when  made,  an  acceptance  and  con- 
firmation of  the  old  title,  and  that  is  an  important  considera- 
tion in  the  application  of  the  law  to  this  case.  As  to  this 
land  held  by  old  tenure,  the  Crown  was  really  trustee  of  the 
legal  estate  for  those  occupants  or  owners  who  were  bene- 
ficially entitled  to  possession  and  long  enjo3rment,  and  the 
grant  and  effect  of  patents  so  bestowed  are  not  to  be  measured 
by  rules  applicable  to  grants  which  are  made  by  the  grace 
and  bounty  of  the  Crown.  Before  any  patents  issued  in  this  , 
Essex  county  bordering  on  the  river,  the  land  was  occupied 
and  practically  possessed  by  the  early  French  population  and 
their  descendants  and  those  holding  under  them;  so  that,  in 
making  the  title  of  any  one  completer  by  patent,  the  Crown 
was  limited. by  the  prior  valid  titles  of  that  one  and  his 
neighbours — on  whose  borders  the  grant  might  not  infringe. 

Plaintiff's  title  to  his  lot  is  derived  from  Baby  through 
the  Janettes  to  Stover  and  then  to  Laforge  in  1886.  La- 
forge  paid  taxes  on  the  lot  and  fenced  it  in,  but  enclosed 
more  than  he  had  a  right  to.  When  plaintiff  purchased  in 
1903  he  removed  the  fence  to  the  right  place,  and  was  in 
possession  till  he  was  disturbed  by  the  action  of  the  defendant 
taking  down  his  fence.  Taxes  had  been  paid  upon  it  by  Starr 
and  others  from  1886  down.  I  have  no  doubt  that  the  prior 
possession  of  plaintiff  gives  him  a  right  to  sue  the  defendant, 
who  disturbed  his  possession  by  his  act^ — unless  defendant  can 
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establish  that  the  locus  in  quo  is  covered  by  and  included  in 
her  patent.  And  that  is  the  question  in  controversy,  whether 
the  place  in  dispute  is  or  is  not  patented  land. 

Defendant  claims  under  patent  issued  to  one  Post  on  13th 
February,  1874,  but  that  issued  upon  proof  being  made  to 
the  Crown  Lands  Department  that  the  claimant  was  entitled 
to  the  place  under  French  title.  A  lot,  being  about  three- 
fourths  of  an  acre,  was  set  apart  from  the  Baby  estate  by 
deed  of  30th  June,  1823,  by  James  and  Francis  Baby,  sons 
and  heirs  of  Peter  Baby,  to  Louis  Normandieu,  and  contains 
this  accurate  description :  *'  Commencing  at  the  water's  edge 
of  the  Detroit  river  at  the  north-east  angle  of  lot  No.  77  and 
at  the  limits  between  lots  77  and  78 ;  thence  south  28  d^rees 
east  along  the  boundary  between  the  said  lots  5  chains  75 
links  more  or  less  to  a  cedar  post  being  the  south-east  comer 
of  the  fence  enclosing  the  garden  of  said  Louis  Normandieu ; 
thence  along  a  palisade  fence  south  61  degrees  45  minutes 
west  1  chain  38  links;  thence  north  28  degrees  15  minutes 
west  3  chains  50  links;  thence  north  59  degrees  15  minutes 
west  78  links;  thence  north  28  degrees  west  1  chain  46  links 
more  or  less  to  the  Detroit  river;  thence  along  the  said  river 
against  the  stream  easterly  to  the  place  of  beginning." 

Next  comes  a  conveyance  from  Normandieu  to  Port  dated 
21st  March,  1864,  of  .part  of  this  three-fourths  of  an  acre, 
leaving  out  the  water  front  and  bounding  the  lot  conveyed 
by  the  highway  along  the  river  front,  with  this  description: 
*'  Commencing  on  the  south-easterly  side  of  the  highway  on 
limits  between  lots  77  and  78;  thence  south-easterly  28  de- 
grees east  3  chains  79  links  to  where  a  post  has  been  planted ; 
thence  south  45  degrees  west  1  chain  28  links;  thence  north 
28  degrees  15  minutes  west  3  chain  and  50  links;  thence  north 
59  degrees  15  minutes  west  78  links  to  the  highway ;  and  thence 
north-easterly  following  the  highway  to  the  place  of  begin- 
ning.'' It  contains  the  ear-mark,  "  which  piece  of  laiid  hereby 
conveyed  is  included  in  the  description  of  a  deed  from  James 
and  Francis  Baby  to  Normandieu  dated  30th  June,  1823,  and 
registered  in  the  register  of  Essex,"  etc.  It  is  to  be  noted 
that  there  are  two  errors  in  the  description  of  the  second 
course;  it  should  be  rightly,  "south  61  degrees  45  minutes 
west  1  chain  and  38  links" — ^but  the  copyist  has  blundered 
by  leaving  out  "  61  degrees  "  and  turing  the  "  45  minutes  *' 
into  "  45  degrees "  and  by  making  the  distance  "  1  chain 
and  28  links  "  instead  of  "  1  chain  and  38  links." 
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In  Januar}',  1874,  Port  made  application  for  patent,  and 
transmitted  affidavits  and  papers  upon  which  it  was  ruled  by 
the  Commissioner :  *"  Possession  has  always  gone  with  the 
title  as  shewn;  let  patent  issue  for  the  land  as  described  in 
the  deed  to  Port  (if  consistent  with  the  patents  for  the  other 
portions  of  the  lot.)"  Thereupon  the  patent  issued,  with  a 
description  reproducing  the  above  errors  in  the  deed  from 
Xormandieu  to  Port. 

Xow,  the  evidence,  oral  and  documentary,  consisting  of 
plans  and  maps  registered  and  unregistered,  shews  conclu- 
sively, and  with  uniform  consistency  as  to  the  paper  evidence, 
that  at  and  before  the  issue  of  the  patent  the  limits  on  the 
ground  of  Port^s  lot  and  his  occupation  of  it  were  as  between 
the  highway  in  the  front  and  a  lane  or  alley-way  at  the  rear, 
along  which  was  placed  Normandieu^s  garden  palisade.  A  fence 
(probably  the  same)  was  also  the  boundary  of  Port's  garden 
at  the  rear  of  his  lot — that  fence  formed  always  the  north 
boundary  of  this  old  lane,  which  had  been  laid  out  on  the 
ground  and  plans  and  divisions  of  lots  made  with  reference 
thereto  before  1852.  It  is  delineated  on  the  plan  of  the  divi- 
sion of  property  by  the  Janettes,  made  by  Wilkinson,  P.L.S., 
and  registered  as  plan  No.  76  on  14th  October,^  1852.  It  is 
also  shewn  in  the  same  place  on  Wilkinson's  plans  of  1854 
and  of  1856  and  of  1858.  There  is  also  no  manner  of  doubt 
that  the  "  post ''  referred  to  in  the  first  course  south  in  the 
patent  is  ^'the  cedar  post"  at  the  south-east  comer  of  the 
fence  enclosing  Xormandieu's  garden,  and  along  which  fence 
as  the  southerly  boundary  of  the  lot  the  next  course  runs. 

The  evidence  is  simply  overwhelming  as  to  the  true  and 
actual  site  and  boundarias  of  the  Port  lot.  In  1898  defen- 
dant stated  to  Mrs,  Shepherd  that  this  fence  formed  the 
boundary  of  her  lot  (2).  Difficulties  arise  from  the  descrip- 
tion in  the  patent,  which  have  to  be  solved  by  evidence;  for, 
as  the  description  is  actually  given  and  applied  to  the  pre- 
sent site  of  Sandwich  street,  the  courses  will  not  enclose  any 
piece  of  land  down  to  the  highway,  and  what  they  partly 
enclose  will  be  on  a  diflferent  area  from  the  lot  now  and 
always  occupied  by  defendant,  which  is  as  a  whole  unques- 
tionably on  the  site  of  the  old  Xormandieu  lot. 

By  one  method  of  survey  the  rear  boundary  of  the  courses 
in  the  patent  will  take  in  the  whole  of  the  old  lane  and  come 
upon  nearly  all  of  the  land  held  by  plaintiff.  That  was  mani- 
festly not  the  intent  of  the  Crown,  and  the  patent  can  be  so 
considered  and  construed,  in  the  light  of  the  evidence  and  the 
state  of  affairs  on  the  ground,  as  to  harmonize  with  the  real 
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title  of  the  litigants.  There  is  strong  inferential  evidence 
that  the  old  site  of  the  public  highway  as  it  existed  prior  to 
1860  has  been  changed  in  making  Sandwich  street  so  as  to 
run  further  from  the  river  in  front  of  this  lot,  and  indeed 
there  is  direct  evidence  to  that  eflEect  from  the  surveyor 
Newman  .  .  .  who  says  that  the  "  old  road  ran  by  the 
red  line''  in  his  map.  With  that  line  of  old  road  as  the 
public  highway  recognized  in  the  Crown  lands  office  (and 
no  more  modern  one  is  known  there),  the  survey  of  to-day 
agrees  accurately  with  the  description  of  the  Normandieu  lot 
as  conveyed  to  Port,  and  with  the  description  given  in  the 
patent. 

The  Port  patent  was  to  be  "  consistent  with  patents  for 
other  parts  of  the  lot."  In  the  Crown  lands  office  it  ap- 
pears that  a  patent  was  issued  to  Mrs.  Caron  and  Mrs. 
Salter  on  17th  November,  1859,  according  to  Wilkin- 
son's plan,  wherein  the  old  public  highway  and  the  lane  in 
the  rear  appear.  These  form  the  front  and  rear  boundaries 
of  that  part  of  lot  77  which  adjoins  the  part  of  the  lot 
claimed  by  Port  immediately  to  the  west,  and  this  lane  i.< 
mentioned  in  the  patent.  This  again  confirms  the  conclu- 
sion as  to  the  boundaties  on  the  ground  which  the  Crown 
recognizes  and  acts  upon.  What  was  so  definitely  described 
in  the  boundaries  of  the  patent  of  1859  is  also  to  be  intended 
to  be  done  by  the  boundaries  in  the  subsequent  patent  of 
1874  in  regard  to  a  part  of  the  same  lot  with  the  same 
original  French  boundaries.  Effect  is  thus  given  to  every 
word  in  the  patent,  and  right  is  done  as  between  the  liti- 
gants. 

If  the  patent  was  manifestly  irreconcilable  with  this 
method  of  treatment,  I  should  not  hesitate  to  hold  that  any 
legal  estate  granted  by  the  patent  in  respect  of  land  owned 
by  plaintiff  could  not  be  made  use  of  in  a  court  of  equity  to 
displace  the  beneficial  title  of  the  true  owner  under  the 
French  occupation.  As  to  such  legal  estate  defendant  would 
be  trustee,  as  was  the  Crown,  for  the  rightful  owner.  .  .  . 
I  may  refer  to  two  cases  as  shewing  what  evidence  is  proper 
to  explain  a  patent  in  like  conditions:  Van  Diemen's  Land 
Co.  v.  Marine  Bank  of  Trade,  [1906]  A.  C.  92,  and  Conn  v. 
Pew,  1  Peters  C.  C.  496.     .     .     . 

The  decision  should  be  affirmed  with  costs. 

[The  Chancellor  adds  an  interesting  "supplementary  note'' 
on  the  French  settlement  at  Detroit  in  reference  to  the  legal 
character  of  land-holding.] 
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Cartwright,  Master.  April  9th,  1906. 

CHAMBERS.  ^ 

« 

YOUNG  V.  HYSLOP. 

Discovertf — Inspection  of  Motor  Car — Allegation  of  Useless- 

ness. 

This  action  was  brought  to  recover  $850  paid  by  plain- 
tiff to  defendants  for  a  second-hand  automobile,  which  plain- 
tiff alleged  was  useless. 

The  defendants  moved  for  an  order  under  Rule  109»)  al- 
lowing them  to  inspect  the  machine  and  take  it  apart  in 
presence  of  their  witnesses  and  .if  desired  make  trial  of  it. 

A.  Fasken,  for  defendants. 

W.  H.  McFadden,  K.C.,  for  plaintiff. 

The  Master: — It  appears  that  defendants'  experts  have 
on  two  or  three  occasions  made  examinations  of  the  machlno 
since  its  purchase.  On  the  last  of  these  inspections  there 
was  ^' a  complete  overhauling  of  it."  .  .  .  Since  that 
time  plaintiff  only  took  it  out  once.  The  result,  he  says,. 
was  so  unsatisfactory  that  he  has  never  taken  it  out  since. 

Plaintiff^s  examination  for  discovery  was  taken  on  10th 
March,  so  that  defendants  then  knew  the  position  taken  iy 
him.  It  was  not  until  3  weeks  lat^r  that  this  motion  wa? 
launched.  As  the  assizes  commence  on  the  17th  instant  it 
may  not  be  easy  to  agree  on  a  time  convenient  to  both  par- 
ties.* 
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In  King  v.  Toronto  K.  W.  Co.,  7*0.  W.  E.  37,  an  order 
was  made  allowing  plaintiflE  to  inspect  defendants'  ear,  be- 
cause the  plaintiff  might  derive  some  assistance  therefrom. 
For  the  same  reason  it  seems  better  to  allow  defendants  in 
this  case  to  make  a  further  examination  and  trial  of  their 
automobile,  if  they  really  wish  to  do  so,  and  expect  to  bo 
aided  thereby. 

In  cases  of  this  kind  their  business  reputation  is  to  some 
extent  at  stake.  In  view  of  the  satisfaction  expressed  by 
plaintiff  at  first,  and  the  subsequent  history  of  the  machine, 
I  have  finally  decided  that  it  is  more  in  accordance  with 
justice  to  grant  the  motion  than  to  refuse  it. 

I  have  not  been  wholly  free  from  doubt.  I  think,  how- 
ever, that  each  case  must  be  determined  solely  on  its  own 
facts,  and  that  here  the  order  should  be  made. 

The  costs  will  be  in  the  cause  of  the  motion;  those  of  the 
examination  will  be  dealt  with  on  taxation  unless  disponed 
of  by  the  trial  Judge. 


Britton,  J.  April  9th,  190'i 

TRIAL. 

JOSEPH  V.  ANDERSON. 

Specific  Performance — Agreement  for  Lease — Rent  to  he  Fixed 
by  Percentage  on  Cost  of  Building  to  be  Erected — Amxmnt 
of  Rent — Consent  of  Lessees  to  Extra  Cost  of  Building — 
Architect — Burden  of  Proof, 

Action  to  compel  specific  performance  by  defendants  of 
their  part  of  an  agreement  made  between  the  parties,  dated 
5th  August  1904. 

T.  F.  Hellnuith,  K.C.,  for  plaintiffs. 

H.  H.  Dewart,  K.C.,  for  defendants. 

Britton,  J.: — The  plaintiffs,  other  than  Elizabeth 
Joseph,  are,  as  trustees  under  the  will  of  the  late  H.  A. 
Joseph,  owners  of  premises  No.  76  on  the  west  side  of  Bay 
street  in  Toronto.  Their  building  was  destroyed  in  the 
great  fire  of  1904.     Plaintiffs  desired  to  rebuild,  and,  for 


JOSEPH   r.  ANDERSON.  533 

any  satisfactory  tenant,  were  willing  to  erect  a  substantial 
building  such  as  would  be  valuable  for  business  purposes, 
and  could  be  erected  at  a  comparatively  moderate  expense. 
Plaintiffs  and  defendants  commenced  negotiations  in  the 
summer  of  1904,  at  a  time  when  there  were  no  plans  or 
specifications  prepared  for  any  building  upon  the  land  in 
question,  but  there  were  plans,  more  or  less  complete,  for  a 
building  upon  land  immediately  to  the  north.  This  build- 
ing was  spoken  of  as  of  the  same  size,  and  it  was  suggested 
that  changes  could  be  made  in  the  proposed  building  to  suit. 
In  the  result,  an  agreement  was  arrived  at,  reduced  to  writ- 
ing, and  signed  by  the  parties  early  in  October,  1904.  What 
preceded  the  written  agreement  is  material,  in  view  of  the 
particular  dispute  which  has  arisen  between  the  parties. 
Plaintiffs  understood  that  defendants  wanted  a  building,  and 
with  a  view  to  negotiating  obtained  from  their  architects  a 
letter  dated  13th  August,  1904,  stating  that  a  4-storey  and 
basement  building  would  cost  $18,000,  and  a  5-storey  and 
basement  would  cost  $22,000.  The  architects  then  suggested 
to  plaintiffs,  irrespective  of  building  for  any  person  any 
special  edifice,  going  down  with  their  party  walls  an  addi- 
tional depth  of  2  feet  beyond  the  then  present  depth,  and 
thus  get  the  advantage  of  a  "  higher  cellar.^' 

On  15th  August  plaintiffs'  solicitors  wrote  to  the  archi- 
tects agreeing  to  the  suggestion  about  going  deeper  with 
party  walls,  and  say  they  think  the  price  for  building  "  rather 
high,"  but  they  will  submit  the  estimate  to  Anderson  and 
MacBeth  (the  defendants),  and  on  the  same  day  plaintiffs' 
solicitors  did  write  to  defendants  as  to  the  cost  of  a  building. 
.  .  .  On  20th  August  plaintiffs'  solicitors  had  prepared 
and  submitted  to  defendants  a  memorandum  of  agreement 
for  lease.  On  26th  August  plaintiffs'  solicitors  wrote  again 
to  defendants  suggesting  restrictions  as  to  sub-letting.  On 
8th  September  plaintiffs'  solicitors  pressed  for  return  of 
agreement,  and  on  the  same  day  defendants'  solicitors  re- 
turned draft  agreement,  objecting  to  it  and  suggesting 
changes.  On  9th  September  plaintiffs'  solicitors  wrote  re- 
fusing to  agree  to  $21,000  as  limit  of  cost.  On  12th  Sep- 
tember .  .  .  plaintiffs'  architects  by  letter  asked  defend- 
ants for  particulars  as  to  requirements  of  building  .  .  . 
and  on  this  letter,  in  pencil,  is  what  must  be  considered  as 
defendants'  reply.  ...  On  28th  September  plaintiffs' 
solicitors  sent  to  defendants'  solicitors  the  draft  agreement 
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as  finally  revised  and  completed,  and  apparently  as  after- 
wards signed.  The  building  was  then  so  far  under  way  as 
to  be  above  the  joists  of  the  first  floor.     .     .     . 

The  agreement  was  signed  after  28th  September,  1904. 
Plaintiffs  agreed  to  erect  a  5-storey  and  basement  warehouse 
and  oflBce  building  in  accordance  with  plans  to  be  prepared 
by  plaintiffs^  architects  to  the  satisfaction  of  both  parties; 
the  building  to  be  in  accordance  with  city  by-laws,  to  be  laid 
out  and  furnished  in  such  manner,  with  the  approval  of 
plaintiffs,   as   is   desired   by   defendants.     .     .     .     Plaintiffs 
were  to  proceed  rapidly,  complete  with  despatch,  and  rent  to 
defendants  for  5  years  from  date  of  completion.     Defendants 
agreed  to  occupy  when  completed  and  to  pay  a  rental  upon 
the  following  basis:  4  per  cent,  on  value  of  land,  fixed  at 
$10,800;  and  8  per  cent,  on  total  cost  of  construction,  exca- 
vations, and  architects'  fees,  as  certified  to  by  the  architects; 
and  to  pay  taxes;  aaid  a  lease  was  to  be  entered  into  in  ac- 
cordance with  that  agreement.     Then  a  special,  and  appar- 
ently a  controlling,  clause  was  inserted,  that  the  building  to 
be  erected  should  be  finished  in  as  plain  a  manner  as  con- 
sistent with  ordinary  wear  and  tear  and  the  uses  for  which 
it  was  intended,  "the  desire  of  both  parties  being  to  give 
•the  party  of  the  second  part  the  greatest  amount  of  accom- 
modation possible  consistent  with  building  a  substantial,  safe 
structure,  with  the  approval  of  the  parties  of  the  first  part, 
and  in  accordance  with  the  requirements  of  the  city  by-laws 
and  the  needs  of  the  party  of  the  second  part.     The  parties 
of  the  first  part  agree  that  they  will  not  expend  or  authorize 
the  expenditure  upon  the  said  building  of  «  greater  sum  than 
$21,000,  without  the  consent  of  the  party  of  the  second  part." 

The  building  has  been  completed  and  at  a  cost  greatly 
in  excess  of  the  $21,000  named,  and  plaintiffs  say  they  are 
fuitjtled  to  get  from  defendants  rent,  so  far  as  rent  is  gov- 
erned by  cost  of  construction,  at  the  rate  of  8  per  cent,  upon 
$;T2,459.10. 

Upon  the  evidence  I  find  that  plaintiffs  and  defendants 
are  acting  in  perfect  good  faith,  and  havo  be^i  all  through 
in  this  matter.  Plaintiffs  have  erected  a  building,  at  great 
expense,  apparently  admirably  adapted  for  the  purpose  de- 
sired by  defendants,  but  plaintiffs  have,  beyond  question, 
been  greatly  mislwl  or  not  kept  fully  advised  by  their  archi- 
ifM^fg.     Plaintiffs  were  the  builders.     The  architects  were  in 
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the  employ  of  and  responsible  to  plaintiffs.  Plaintiffs  sup- 
posed they  could  rely  and  did  rely  upon  tlie  architects,  and 
it  seems  a  most  extraordinary  thing  that,  after  the  estimate 
of  $20,500  and  the  additional  allowance  of  $500  as  an  out- 
side limit  of  cost,  the  architects  should,  without  the  fullest 
knowledge  and  clearest  understanding  on  the  part  of  both 
plaintiffs  and  defendants,  have  caused  an  expenditure  by 
plaintiffs  of  $32,459.10. 

Plaintiffs^  contention  is,  that,  upon  the  true  construction 
of  the  agreement,  they  are  entitled  to  8  per  cent,  upon  the 
actual  cost  of  the  building,  etc.,  and  that  defendants  must 
either  accept  the  lease  at  the  rental  so  fixed  or  refuse  it,  and, 
if  they  have  any  claim  for  damages,  assert  it  by  suit  upon 
plaintiffs*  covenant  to  erect  a  building  at  a  cost  not  to  ex- 
ceed the  $21,000,  and  to  lease  such  building  to  defendants. 
I  do  not  agree  with  this.  The  covenants  are  not,  within  the 
meaning  of  plaintiffs'  contention,  independent  covenants. 
The  agreement  must  be  considered  as  a  Avhole,  and  it  is  to 
lease  the  building  to  be  erected,  and  when  completed,  to  de- 
fendants. Defendants  are  entitled  to  occupy  the  building 
and  to  have  a  lease  of  it,  and  the  question  is  as  to  the  rent 
defendants  should  pay.  This  question  of  rent  should  be  de- 
termined in  the  present  action,  and,  if  the  pleadings  require 
any  amendment  to  define  the  issue,  such  amendment  should 
be  made.  It  would  not  be  in  accordance  with  present  day 
practice  to  send  defendants  out  of  Court  without  the  building 
and  to  have  them  told  that  their  remedy  is  to  look  for  dam- 
ages sustained  by  reason  of  their  not  getting  the  premises  at 
the  rental  stipulated  for. 

Vpon  what  amount,  as  the  cost  of  construction,  should 
defendants  pay  the  8  per  cent,  as  part  of  the  rental,  within 
the  true  intent  and  meaning  of  this  agreement?  .  .  . 
The  architects  say,  taking  the  figures  as  approximate,  that 
the  total  cost  was  $32,459.10,  and  they  mention  items  of 
extras  amounting  to  $7,400,  leaving  $25,059.10,  or  an  excess 
of  $4,059.ia  above  the  $21,000.  In  order  to  bind  defendants 
to  pay  percentage  as  rental  upon  any  greater  sum  than  $21,- 
000,  they  must  have  known  of  and  consented  to  such  excess- 
expenditure,  and  the  burden  of  shewing  this  is  upon  plain- 
tiffs.    ... 

I  find,  on  the  evidence,  that  on  no  part  of  this  $4,059.10, 
except  on  a  part  of  the  architects'  fees,  .  .  .  should  de- 
fendants be  charged  the  8  per  cent.     As  to  no  part  of  this 
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sum  of  $4,059.10  were  defendants  asked  to  consent,  nor  did 
they  consent  in  any  such  way  as  was  intended  to  make  them 
liable  or  as  did  make  them  liable  under  the  agreement.     .     . 

The  amount  on  which  the  8  per  cent,  should  be  com- 
puted I  find  to  be  $25,761.75.     ... 

Defendants^  rent  will,  therefore,  be  4  per  cent,  on  land, 
$10,800,  that  is,  $432.00;  8  per  cent,  on  building,  $25,761.75, 
that  is,  $2,060.94;  in  all,  $2,492.94. 

Judgment  declaring  that  plaintiffs  are  not  entitled  to 
have  specific  performance  of  the  agreement  by  defendants 
paying  or  agreeing  to  pay  as  rent  $3,028.70  yearly,  pa3'able 
quarterly  in  advance;  that  defendants  are  entitled  to  pos- 
session and  to  a  lease  from  plaintiffs  with  rent  reserved  at 
$2,492.94  a  year,  payable  quarterly  in  advance;  and  direct- 
ing payment  by  defendants  to  plaintiffs  of  rent  from  1st 
April,  1905,  at  the  rate  of  $2,492.54  a  year,  with  interest 
at  5  per  cent,  from  due  dates.     No  costs. 


Boyd,  C.  April  9th,  1906. 

TRIAL. 

SMITH  V.  SMITH. 

Will — Interest  in  Partnership — Trustees  under  Will — Sale  of 
Partnership  Interest  to  Surviving  Partners — discretion 
of  Trustee — Adequacy  of  Price — Goodwill — Beneficiaries 
tinder  Will — Attack  on  Sale — Account — Costs. 

Action  by  the  widow  of  John  B.  Smith  and  her  child- 
ren (all  but  one)  against  Robert  Jaffray  and  W.  J.  Smith, 
two  of  the  executors  of  John  B.  Smith's  will,  and  others. 

The  testator  died  on  7th  March,  1894.  His  will  was 
dated  25th  August,  1893.  Probate  issued  on  4th  December, 
1894,  to  Robert  Jaffray,  William  Jaffray  Smith,  and  Francis 
A.  Smith,  the  execufors. 

The  testator  was  married  3  times.  The  issue  of  the  first 
marriage  was  an  only  son.  The  second  wife  had  3  sons  and 
3  daughters,  who,  with  the  eldest  son  and  the  executors  and 
one  of  the  children  of  the  ^vidow,  were  the  individual  de- 
fendants in  the  action.  An  incorporated  company  was  or- 
ganized to  carry  on  the  business  conducted  by  the  testator  in 
his  lifetime. 
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By  his  will  the  testator  devised  all  his  estate  to  his  3 
executors.  His  3  elder  sons  had  been  taken  into  the  busi- 
ness some  years  before  his  death,  and  by  his  will  (clause  8) 
he  directed  that,  *"  as  my  son  James  has  been  long  connected 
with  the  business  .  .  .  Eobert  Jaffray  shall  be  satisfied 
what  is  one-ninth  of  my  estate,  and  such  one-ninth 
shall  be  placed  to  his  credit  in  the  business,  and  I  desire  that 
he  be  admitted  as  a  partner  in  it/'  He  then  dealt  with  the 
rest  of  his  estate,  directing  that  one-half  of  the  income  was 
to  be  divided  among  his  children  (other  than  the  4  sons  in 
the  business),  and  the  remaining  half  to  go  to  his  widow. 
After  iier  death  the  principal  was  to  be  divided  among  his 
children,  except  the  4  sons  already  named. 

By  the  12th  clause  the  testator  provided  as  follows :  ■  ■  In 
all  cases  where  any  question  may  arise  as  to  the  intention 
or  construction  of  this  will,  or  under  the  carrying  out  of 
the  trust,  such  question  shall  be  decided  by  Robert  Jaifray, 
whose  decision  shall  be  absolute,  uncontrolled,  and  final.'* 

In  September,  1903,  it  was  decided  that  the  interest  of 
the  estate  in  the  business  could  be  safely  withdrawn;  and 
an  agreement  to  that  effect  was  drawn  up,  fixing  the  share 
of  the  estate  at  $40,000.  This  plaintiffs  would  not  accept 
without  further  information,  which  was  not  given  to  such 
an  axtent  as  to  satisfy  plaintiffs,  who  thereupon  requested 
inspection  of  the  partnership  books.  This  defendants  re- 
fused to  permit. 

Before  this,  and  some  time  in  1902,  defendant  Jaffray, 
assuming  to  act  under  the  power  given  in  the  12th  clause 
of  the  will,  had  agreed  to  transfer  the  interest  of  the  estate 
to  the  partnership  for  $40,000.  This  was  after  the  passing 
of  the  executors'  accounts  before  the  Surrogate  Judge  on  3rd 
November,  1902,  when  he  found  the  capital  of  the  astate 
in  the  business  to  be  $26,000. 

This  action  was  brought  to  have  the  interest  of  the  es- 
tate in  the  business  ascertained,  and  the  transfer  for  $40,000 
set  aside,  and  for  a  declaration  that  plaintiffs  were  entitled 
to  follow  the  assets  of  the  business  into  the  hands  of  the 
company  into  which  the  business  was  changed  after  the  trans- 
fer. 

G.  T:  Blackstock,  K.C.,  and  T.  P.  Gait,  for  plaintiffs. 

W.  Cassels,  K.C.,  for  defendants  Jaffray  and  W.  J.  Smith. 

E.  E.  A.  Du  Yemet,  for  the  other  defendants. 
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Boyd,  C.  : — -'Under  the  provisions  of  the  will  the  mem- 
bers of  the  continued  partnership,  of  whom  the  trustees  of 
the  will  formed  a  part,  agreed  in  1902  that  the  time  had 
come  when  the  share  of  the  capital  held  as  of  the  teatator'is 
estate  might  be  safely  withdrawn.  This  method  of  stopping 
the  partnership  business  was  also  in  conformity  with  the 
stipulation  made  in  the  memorandum  of  agreement  fentered 
into  by  the  three  sons,  who  had  been  the  father's  partners  be- 
fore his  death,  as  evidenced  in  the  writing  indorsed  on  the 
original  partnership  agreement,  viz.,  to  carry  on  the  busi- 
ness after  the  father's  death  for  10  years  or  for  such  shorter 
term  "  as  may  be  necessary  to  enable  his  capital  to  be  with- 
drawn without  injury  to  the  business."  That  appears  to  be 
the  controlling  idea,  to  realize  on  the  father's  share  as  soon 
and  as  safely  as  possible,  in  order  that  the  business  (divested 
of  such  share)  might  be  carried  on  by  the  sons  alone.  No 
doubt,  the  will  indicates  an  alternative,  either  to  withdraw 
the  father's  capital  after  his  death,  when  it  might  be  safely 
done,  or  to  turn  the  whole  concern  into  a  joint  stock  com- 
pany. The  latter  alternative  given  by  the  will  was  not 
adopted  by  the  partnership  and  by  the  trustees  under  the  • 
will,  and  I  do  not  think  it  is  open  for  the  beneficiaries  under 
the  will  to  seek  to  control  the  action  of  the  trustees  and  the 
partners.  All  those  immediately  interested,  that  is,  the  body 
of  partners  and  trustees,  agreed  upon  the  proper  course,  and 
they  were  competent  to  end  the  partnership,  in  the  way  pro- 
posed, by  the  withdrawal  of  the  father's  share.  If  wrong  has 
been  done  in  this  respect,  the  right  of  complaint  is  to  be 
exercised  by  action  against  the  trustees  for  dealing  improp- 
erly with  that  share  of  the  estate  in  the  partnership  of  which 
they  were  trustees.  And  such  is  not  the  frame  or  scope  of 
this  action — which  is  to  follow  the  partnership  assets  into 
the  hands  of  all  the  partners,  as  if  there  had  been  no  stop 
put  to  the  imrtncrship  as  continued  after  the  death  of  the 
testator.  That  method  of  relief  I  do  not  think  to  be  open 
after  the  transaction  by  which  the  share  of  the  estate  was 
valued  and  withdra'v^Ti  for  the  separate  benefit  of  the  bene- 
ficiaries. 

One  of  the  main  matters  discussed  was  the  right  of  Ihc 
partners  and  trustees  of  the  estate  to  agree  that  a  lump  sum 
of  $9G,000  should  be  charged  against  all  the  partnership  as- 
sets at  the  date  of  withdrawal,  or  rather  at  the  date  when  the 
executors'  accounts  were  passed  by  the  Surrogate  Judge — 
of  which  the  proper  proportion  of  $27,000  was  attributed 
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to  and  deducted  from  the  share  of  the  estate  in  the  partner- 
ship assets.  It  was  a  proper  thing  to  bring  in  this  item 
in  order  to  obtain  the  correct  conclusion  aa  to  the  financial 
position  of  the  estate,  according  to  the  holding  in  Kline  v. 
Kline,  3  Ch.  Ch.  137. 

But  the  contest  arises  in  this,  that  by  the  terms  of  the 
original  partnership  (article  8)  it  was  provided:  "  The  part- 
ners shall  be  entitled  to  draw  out  of  the  business  for  living 
expenses  as  follows:  J.  B.  Smith  (father)  $2,000,  J.  M. 
Smith  $700,  E.  Smith  $700,  and  W.  J.  Smith  $700,  but 
such  drawings -shall  be  charged  against  them  individually  in 
ascertaining  the  profits."  And  by  articles  15  and  16 
provision  is  made  for  the  preparation  yeariy  of  a 
balance  sheet,  and  thereafter  "such  portion  of  the 
profits  of  the  year  shall  be  carried  to  the  credit  of 
each  partner  as  shall  be  deemed  prudent  after  making  all 
proper  allowances  for  outstanding  liabilities.''  By  article  5 
it  was  provided  that  the  interest  of  the  parties  in  the  assets 
and  the  profits  should  be  three-eighths  to  the  father  and  to 
the  3  sons  five-eighths  in  equal  shares. 

It  may  be  assumed  that  the  drawings  mentioned  in  article 
8  were  for  each  year,  though  it  is  not  so  specified.  There 
was  no  ascertainment  or  division  of  profits  by  the  partners 
before  or  after  the  father's  death,  and  there  were  none  to 
divide  when  the  father  died,  but  rather  it  may  fairly  be  said 
that  the  estate  was  practically  insolvent.  The  great  gains 
were  made  afterwards  through  the  management  of  the  con- 
tinued partnership  by  the  sons  and  trustees.  Then  at  the 
time  of  ascertainment  of  the  interest  of  the  estate  for  the 
Surrogate  Judge,  the  accumulated  profit<i  realized  were  di- 
vided by  the  due  apportionment  of  the  lump  sum  covering 
the  8  years'  business — averaging  $12,000  for  each  year  to 
the  4  active  partners. 

This,  it  is  contended,  cannot  be  done,  for  the  agreement 
of  August,  1893,  and  of  January,  1895,  was  to  continue  the 
business  upon  the  terms  contained  in  the  articles,  or  as  ex- 
pounded in  the  later  agreement  of  Januar}%  1895,  '^  the  par- 
ties hereto  shall  be  interested  in  the  firm  subject  to  the  terms 
and  conditions  contained  in  the  original  articles  of  partner- 
ship as  nearly  as  possible,  until  the  execution  of  more  formal 
articles.^*  (None  such  were  afterward.*  entered  into.)  It 
is  evident  that  the  personnel  of  the  firm  was  entirely  changed 
by  the  death;  the  father,  who  drew  the  large  portion   of 
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$2,000,  was  gone,  and  his  estate  (representing  three-eighths 
minus  one-ninlh  of  the  assets)  was  in  the  hands  of  trustees, 
who,  though  partners,  were  as  such  not  active  and  drew 
nothing  from  the  business.  One  of  the  trustees,  the  son  W. 
J.  Smith,  and  his  two  brothers,  the  old  partners,  and  the 
new  partner  the  son  James,  were  undoubtedly  the  managing 
and  working  body  of  the  firm,  through  whose  business  apti- 
tude and  energy  and  hard  work  the  business  was  reclaimed 
from  comparative  insolvency  into  a  flourishing  and  valu- 
able property.  The  conditions  as  to  compensation  were 
changed,  and  it  does  not  appear  at  all  unre^^sonable  or  in- 
compatible with  the  meaning  of  the  writings,  under  the  new 
state  of  affairs,  to  hold  that  proper  salaries  should  be  con- 
ceded and  paid  to  the  men  who,  on  the  evidence,  built  up 
the  concern  to  a  prosperous  condition  when  the  capital  of 
the  estate  might  be  safely  withdrawn.  It  would  seem  to  be 
a  very  one-sided  arrangement  to  charge  all  the  salaries 
against  the  share  of  the  profits  of  the  working  members,  and 
allow  the  share  of  the  estate  to  be  increased  all  these  years 
by  the  aggregate  gains,  without  contributing  its  proper  pro- 
portion to  this^  reasonable  and  even  necessary  outlay.  That 
appears  to  be  the  contention  for  the  estate,  but  the  agreement 
as  to  the  payment  of  the  salaries  out  of  the  gross  returns, 
pursuant  to  the  understanding  which  existed  from  the  first 
among  the  partners  and  trustees,  is  more  equitable  and  not 
in  violation  of  any  term  of  the  articles,  reasonably  construed. 
I  do  not  think  it  was  seriously  contended  that  the  amount 
allowed  per  annum  was  in  any  degree  immoderate  for  the 
services  rendered  throughout  the  period  of  8  years. 

Upon  the  basis  given  above  as  to  the  change  of  salaries, 
the  Surrogate  Judge  audited  the  account,  making  out  that 
the  amount  in  money  coming  to  the  testator's  estate  for  its 
share  was  $55,000. 

The  next  and  last  main  matter  of  contention  was  that 
the  acquisition  and  purchase  of  the  share  by  the  sons  at  tiie 
price  of  $40,000  in  cash  or  its  equivalent  was  an  improper 
and  unjustifiable  sale.  The  deduction  was  arrived  at  by  a 
system  of  reducing  values  of  various  properties  and  assets 
by  a  skilled  accountant  employed  by  Mr.  Jaffray  to  give  him 
guidance  on  points  wherein  he  desired  information.  No 
ignorance  of  the  situation  of  affairs  or  improvidence  in  the 
adjustment  of  values  appears  to  be  made  out,  such  as  might 
involve  or  suggest  the  want  of  good  faith.     The  estate  was 


SMITH  V.  SMITH.  591 

in  urgent  need  of  money  to  meet  pressing  mortgages  and 
outlays  for  repairs,  and  to  realize  at  a  fair  value  seemed,  in 
his  judgment,  best  for  both  partnership  and  estate.  Mr. 
Cross  stated  that  a  shrinkage  of  30  per  cent,  in  estimated 
values  of  the  assets  of  a  going  concern  in  order  to  turn  them 
into  cash  would  be  a  usual  diminution,  and  by  that  test  the 
estimated  value  of  $55,000  would  be  brought  down  to  $38,- 
500  cash.  But  again,  at  this  point  I  repeat  that  if  the  sale 
of  the  share  of  the  estate  in  the  partnership  was  an  imfair 
and  improvident  thing — that  is  a  matter  for  direct  attack 
upon  the  trustees  to  make  them  recoup  what  has  been  thus 
lost  to  the  estate. 

1  have,  however,  gone  over  the  salient  points  of  the  case 
because  it  has  been  so  long  and  earnestly  argued  and  so 
much  evidence  given  to  impeach  what  has  been  done  in  re- 
spect to  the  two  matters  in  the  handling  and  disposing  of 
the  share  of  the  estate  in  the  partnership.  Looked  at  in  the 
large,  the  doubtful  value  of  the  nominal  interest  in  the 
estate  at  the  time  of  the  testator^s  death  represented  by  the 
figures  $26,000,  has  become  a  solid  amount  of  $40,000,  be- 
sides which  the  family  has  received  during  the  currency  of 
the  business  some  $29,000.     .     .     . 

Xo  charge  has  been  made  by  the  trustees  for  the  man- 
agement of  the  estate,  nor  has  any  commission  been  allowed, 
and  they  say  that  no  such  claim  will  be  made  if  the  accounts 
are  left  as  they  are.  On  the  whole  practical  aspect  of  the 
case,  it  does  not  appear  to  me  expedient  to  open  up  the  ac- 
count unless  some  rule  of  law  constrains  this  to  be  done, 
and  to  the  law  I  will  shortly  address  myself. 

The  testator  knew  the  condition  of  his  own  affairs  when 
he  made  his  will ;  he  knew  the  dual  character  with  which  Mr. 
Jaffray  would  be  invested,  as  executor  and  trustee  and  also 
partner,  and  he  chose  to*  place  implicit  reliance  in  him  to  deal 
with  and  dispose  of  the  various  points  of  difficulty  which 
might  arise  in  the  administration  and  the  settlement  of  his 
estate.  In  case  of  dispute  in  any  way  'connected  with  the 
furniture  or  chattels  or  money,  or  the  ownership,  value,  or 
the  division,  such  dispute  was  to  be  left  to  the  final  decision 
of  Mr.  Jaffray:  paragraph  4  of  will.  So  it  was  left  to  him 
to  say  and  be  satisfied  with  what  was  to  be  one-ninth  of  the 
estate  in  order  that  such  ninth  might  be  placed  to  James 
Smith's  credit  in  the  business:  paragraph  8. 
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So  in  the  larger  paragraph  12 :  '"In  all  eases  when  any 
question  may  arise  as  to  the  intention  or  construction  of  this 
will — or  under  the  carrying  out  of  the  trust — such  question 
shall  be  decided  by  Robert  Jaffray^  whose  decision  shall  be 
absolute,  uncontrolled,  and  final/^ 

The  like  words  have  been  construed  by  the  House  of 
'Lords  in  Gisborne  v.  Gisborne,  2  App.  Cas.  305,  to  this 
effect,  that  the  power  and  authority  are  to  be  exercised  ac- 
cording to  the  judgment  and  discretion  of  the  trustee  as 
quasi-arbiter,  without  check  or  control  from  any  superior 
tribunal  or  the  Court,  provided  always  that  there  is  no  mala 
fides  with  regard  to  its  exercise.  And  such  an  imputation 
has  not  been  made  upon  the  record  in  this  case,  and  it  is 
not  in  issue. 

The  fact  that  the  person  selected  has  an  interest  known 
to  the  testator  will  not  differ  the  case,  for  a  person  interested 
may  still  exercise  an  upright  and  honest  judgment  in  the 
affairs  intrusted  to  him:  see  ...  2  App.  Cas.  at  p. 
310.  This  was  approved  ...  in  He  Schneider,  22 
Times  L.  E.  223.  Mr.  Jaffray  had  the  power  to  say  what 
was  the  intention  of  the  will  as  to  whether  the  time  had 
come  to  safely  act  in  respect  of  the  estate^s  share  of  the  cap- 
ital, and  to  determine  that  it  should  be  withdrawn  when  and 
as  it  was,  and  so  secured  for  the  separate  benefit  of  the  ces^ 
tuis  que  trust.  So  it  appears  to  be  within  the  meaning  and 
scope  of  the  power  intrusted  that  he  should  be  able  to  settle 
the  question  in  the  partnership  as  to  whether  its  terms 
should  be  so  construed  as  to  allow  salaries  to  the  surviving 
and  active  partners.  This  is  a  case  in  which  the  observations 
of  Sir  James  Wigram  in  Webster  v.  Bray,  7  Hare  178,  may 
be  pertinent.  .  .  .  Mr.  Jaffray,  not  being  fettered  by 
rules  of  strict  law  (even  if  they  be  applicable  to  the  situation, 
which  I  do  not  find),  may  yet  rightly  rule  that  the  salaries 
should  be  paid  out  of  the  gross  profits,  as  was  done:  Airey 
V.  Borham,  29  Beav.  620;  Be  Aldrich,  [1894]   2  Ch.  97.  " 

It  is  objected  in  one  of  the  minor  details  that  no  value 
was  put  upon  the  goodwill,  on  the  sale  of  the  outgoing  es- 
tate to  the  other  partners.  But  it  was  not  contemplated  by 
the  testator  that  there  should  be  a  winding-up  of  the  busi- 
ness and  a  total  realization  of  all  the  partnership  assets. 
The  estate  was  to  withdraw  its  share  on  a  fair  valuation, 
leaving  the  goodwill  as  the  asset  of  the  continuing  business. 
It  may  well  be  said  that  the  goodwill  was  attributable  to  the 
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exertions  of  tlie  surviving  partners,  and  not  to  the  capital 
put  in  by  the  estate;  on^  so  there  was  no  goodwill  to  bei 
valued:  Page  v.  Eatcliff,  75  L.  T.  K.  373  (1896);  Smith 
V.  Xelson,  92  L.  T.  J.  316  (1905). 

1  do  not  pursue  other  matters  discussed,  upon  which  there 
may  be  a  difference  of  opinion  as  to  values,  such  as  the 
timber  limit  and  the  Angus  property  and  the  city  leasehold — 
as  to  the  exact  tenure  of  which  in  the  way  of  renewal  no 
distinct  evidence  was  given.  I  think  there  was  an  exercise 
of  judgment  and  discretion  in  regard  to  each  'and  all  of 
these  matters  by  the  trustee,  which  exempts  his  conclusions 
from  being  examinable  by  the  Court.  See  Nunn  v.  Viger, 
187  Mass.  27;  Armstrong  v.  Wilson,  42  Sch.  L.  R.  286;  and 
Sutherland  v.  Wick,  ib.  313. 

1  see  no  other  course  to  adopt  but  to  dismiss  the  action, 
but  I  do  so  without  costs,  because  there  was  not  before  liti- 
gation and  at  an  early  stage  of  the  inquiry  such  frank  and 
full  disclosure  of  the  details  of  the  composition  of  the  ac- 
counts laid  before  the  Surrogate  Judge  as  the  situation  called 
for.  .  .  .  The  executors  will  get  their  costs  out  of  the 
estate;  the  firm  and  company  will  bear  their  own  costs. 


April  9th,  1906. 
divisional  col'rt. 
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Railway — Carriage  of  Horses — Negligence — Loss  of  Horses — 
Special  Contract  Exempting  Carriers  from  Liability — 
Construction — Exclusion  of  Negligence — Findings  of 
Jury — Proximate  Cause  of  Loss — Avoidance  of  Loss  hy 
Reasonable  Care  of  Plaintiff — Finding  Against  Evidence 
— New  Trial, 

Appeal  by  plaintiff  from  judgment  of  Judge  of  County 
Court  of  Carleton,  in  term,  setting  aside  the  judgment  at 
the  trial,  on  the  findings  of  a  jury,  in  favour  of  plaintiff, 
and  dismissing  the  action,  which  was  brought  to  recover 
damages  for  the  loss  of  horses  by  negligence. 

Plaintiff  shipped  at  Ottawa  by  defendants*  railway  14 
horses,  to  be  carried  from  Ottawa  to  Hailey])ury  via  North 
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Bay.  When  the  car  in  which  the  horses  were  arrived  at 
Haileybury,  one  horse  was  dead  and  one  severely  injured. 
The  one  horse  died  en  route  between  North  Bay  and  Hailey- 
bury. The  line  of  railway  between  North  Bay  and  Hailey- 
bury was  not  completed,  but  was  in  poflBeseion  of  and  oper- 
ated by  defendant  Macdonald.  Negligence  was  charged 
against  both  defendants. 

The  questions  submitted  to  and  answered  by  the  jury 
were  as  follows: — 

1.  Were  defendants  the  railway  company  guilty  of  neg- 
ligence in  reference  to  the  car-load  of  horses  in  question? 
A.  Yes. 

2.  If  so,  in  what  did  such  negligence  consist?  A.  In 
not  having  the  car  of  horses  at  the  Y  of  connecting  line  in 
time  for  the  Friday  morning  train. 

3.  Was  defendant  Macdonald  guiltv  of  negligence?  A. 
No. 

4.  Could  plaintiff  by  the  exercise  of  reasonable  care  and 
caution  have  avoided  the  accident?    A.  No. 

Upon  these  findings  the  County  Court  Judge  directed 
judgment  for  plaintiff  against  defendant  company  for  $130 
with  costs,  and  for  defendant  Macdonald,  dismissing  the 
action  as  against  him. 

A  motion  was  made  in  term  by  plaintiff  for  judgment 
against  Macdonald,  and  a  motion  by  defendant  company  for 
judgment  dismissing  the  action.  The  same  Judge  dismissed 
plaintiff^s  motion,  but  granted  defendant  company's  motion, 
and  the  action  was  wholly  dismissed. 

The  Judge  held  that  defendant  company  were  exempt 
from  liability  for  the  particular  damage  proved  by  reason 
of  the  terms  of  the  special  contra<;t  under  which  the  horses 
were  shipped. 

Plaintiff  appealed,  but  only  as  against  the  defendant 
company. 

The  appeal  was  heard  by  Meredith,  C.J.,  Brixton,  J., 
Anglin,  J. 

W.  E.  Middleton,  for  plaintiff. 

D'Arcy  Scott,  Ottawa,  for  defendant  company. 

Anglin,  J. : — It  seems  unnecessary  to  consider  the  scope 
of  the  powers  conferred  by  the  Dominion  Railway  Act  upon 
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the  Board  of  Bailway  Commissioners,  because,  upon  the  true 
construction  of  the  special  contract  ratified  by^  the  Board  and 
set  up  by  defendants  the  Canadian  Pacific  Bailway  Company 
in  this  action,  it  should  be  held  that,  however  effective  as  to 
matters  to  which  it  applies,  it  does  not  cover  negligence  of 
the  railway  companv  or  their  servants:  St.  Marv's  Cream- 
ery Co.  V.  Grand  Trunk  R.  W.  Co.,  5  0.  L.  R.  niz,  2  0.  W. 
E.  328,  8  0.  L.  R.  1,  3  0.  W.  R.  472. 

The  ground  upon  which  the  County  Court  Judge,  sitting 
in  term,  set  aside  the  judgment  in  plaintiff's  favour,  which 
he  had  at  the  trial  entered  upon  the  findings  of  the  jury,  is, 
in  my  opinion,  therefore,  untenable. 

But  defendants  urge  that  the  findings  of  the  jury  are 
not  warranted  upon  the  evidence,  and,  if  sustained,  do  not 
suffice  to  support  a  judgment  in  plaintiff's  favour.  The 
learned  County  Court  Judge  in  term  did  not  give  effect  to 
these  contentions  when  pressed  upon  him,  and,  had  plaintiff 
not  been  forced  to  come  to  this  Court  by  reason  of  his  judg- 
ment being  set  aside  upon  the  other  ground  above  alluded  to, 
we  could  not  have  entertained  a  motion  by  defendants  by 
way  of  appeal  upon  alleged  insufficiency  of  evidence  to  war- 
rant the  jury's  findings,  or  upon  any  insufficiency  in  the 
findings  to  set  aside  the  original  judgment  in  plaintiff's 
favour. 

But,  inasmuch  as  the  case  is  in  this  Court  upon  plain- 
tiff's appeal,  all  grounds  urged  by  defendants  against  the 
restoration  of  the  original  judgment  must  be  considered. 

Counsel  for  defendants  stated  at  bar  that  he  had,  before 
the  case  went  to  the  jury,  strongly  urged  the  County  Court 
Judge  to  submit  specifically  the  question  whether  any  neg- 
ligence which  might  be  found  against  defendants  was  the 
cause  of  the  loss  of  plaintiff's  horses.  This  was  not  done. 
The  notes  of  the  proceedings  at  the  trial  do  not  contain  any 
allusion  to  such  a  request  by  defendants'  counsel.  It  is  dif- 
ficult to  account  for  the  omission  of  anything  so  important. 
The  recollection  of  counsel  has,  however,  been  confirmed  by 
a  memorandum  of  the  County  Court  Judge.  In  view  of  the 
pointed  decision  of  a  Divisional  Court  in  Hillyer  v.  Wilkin- 
son Plow  Co.,  9  ().  L.  R.  711,  5  0.  W.  R.  748,  which  was 
brought  to  the  attention  of  the  Judge,  it  is  somewhat  sur- 
prising to  find  that  counsel's  request  was  not  acceded  to. 
The  result  is  a  finding  by  the  jury  of  certain  negligence  on 
the  part  of  defendants,  but  no  explicit  finding  that  such  neg- 
ligence was  the  real  cause  of  the  death  of  plaintiff's  horses. 
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Upon  looking  at  the  charge  of  the  Judge,  it  is  manifest 
that  he'  was  careful,  more  than  once,  to  tell  the  jury  that 
negligence  of  defendants  would  not  suffice  to  give  plaintiff  a 
cause  of  action,  unless  the  injury  sustained  by  him  was  di- 
rectly attributable  to  such  negligence;  and,  in  discussing 
.with  the  jury  the  acts  of  negligence  charged  against  defend- 
ants, the  learned  Judge  always  dwells  upon  their  possible 
or  probable  effects  upon  plaintiff's  horses.  Then,  in  dealing 
with  the  question,  "  Were  defendants  the  Canadian  Pacific 
Railway  Company  guilty  of  negligence  in  reference  to  the 
car-load  of  horses  in  question  ?  "  the  Judge  said :  "  If  you 
find  there  was  negligence  on  the  part  of  the  railway  company 
<?au8ing  this  injury  to  Mr.  Booth's  horses,  you  will  anst^er 
the  first  question,  '  Xo.'  "  And  again :  "  If  you  find  there 
was  negligence  causing  the  injury  to  the  horses,  you  will 
answer  that  question  *  Yes.' " 

These  instructions  distinguish  this  case  from  Hillyer  v. 
Wilkinson  Plow  Co.,  and,  though  an  explicit  finding  of  causa- 
tion by  the  jury  would  have  been  more  satisfactory,  read  in  the 
light  of  the  charge  the  findings  made  must  be  taken  to  mean 
that  defendants  were  guilty  of  negligence  which  caused  the 
damage  sustained  by  plaintiff.  W^ere  I  free  to  .pass  upon 
the  evidence  now  before  us,  as  T  might  if  sitting  as  a  trial 
Judge  without  a  jur)%  it  is  quite  possible  that  I  might  reach 
a  different  conclusion.  But  it  is,  in  my  opinion,  impossible, 
without  unduly  interfering  with  the  functions  of  the  jury, 
now  to  disturb  their  finding  that  defendants  were  negligent 
"  in  not  delivering  the  car  of  horses  at  the  ^  Y'  of  the  con- 
necting line  in  time  for  the  Friday  morning  train."  Neither 
do  I  think  it  can  be  said  that  there  was  not  some  evidence 
that  this  was  the  cause  of  the  injuries  to  the  horses.  Find- 
ings to  the  contrary  would,  I  think,  have  been  well  warrant- 
ed by  the  evidence,  and,  if  made,  could  certainly  not  have 
been  disturbed. 

But  the  finding  that  plaintiff's  servants  could  not  by  the 
exercise  of  reasonable  care  and  caution  have  avoided  the  ac- 
rident  is,  upon  the  admitted  facts,  most  unsatisfactory.  The 
charge  upon  thiii  branch  of  the  case  was  clear  and  explicit. 
That  the  duty  of  carina^  for  the  horses?  in  transit  was  by  the 
terms  of  the  contract  undertaken  by  plaintiff  is  indisputable. 
Plaintiff's  evidence  is  that  horses  travelling  should  be  rested 
for  several  hours  after  they  have  been  en  route  for  from  28 
to  30  hours.  To  leave  them  without  such  rest  for  over  30 
hours  is  by  all  his  witnesses  regarded    as  dangerous.     This 


BOOTH   V.   CANADIAN  PACIFIC  R.  W.  CO.  597 

car-load  of  horses  had  been,  on  the  Friday  morning,  36  hours 
en  route,  having  left  Ottawa  on  Wednesday  evening.  The 
horses  had  not  been  rested.  The  car  was  between  9  and  10 
o'clock  placed  in  the  Canadian  Pacific  Railway  stock  yards  at 
North  Bay.  plaintiff's  men  knew  it  was  to  remain  there  for 
about  8  hours.  They  found  it  so  placed  that  a  manger, 
which  plaintiff  had  caused  to  be  put  in  the  car,  blocked  the 
only  convenient  door  for  unloading  the  horses.  They  knew, 
or  should  have  known  and  realized,  the  necessity  for  such 
unloading  and  rest.  They  knew  that  the  car  could  not  leave 
before  the  following  morning  for  Haileybury,  and  that  the 
journey  to  that  point  was  over  100  miles  of  uncompleted 
railway,  still  operated  by  the  construction  contractors.  They 
say  they  applied  to  the  yard-master  to  have  the  car  turned  to 
permit  of  the  unloading  of  the  horses  without  removing  the 
manger  erected  in  the  car,  or  some  part  of  it,  and  were  told 
this  could  not  be  done,  and  that  they  thereupon,  rather  than 
remove  such  manger  or  part  of  it,  decided  to  leave  the  horses 
in  the  car,  though  they  should  have  known — would  certainly 
have  learned  had  they  inquired — that  there  would  be  no  fur- 
ther opportunity  to  unload  before  reaching  Haileybury  on  - 
the  following  Saturday  night  or  Sunday  morning.  There  is 
a  great  deal  of  evidence — uncontradicted — that  the  removal 
of  the  manger,  or  of  so  much  of  it  as  might  be  necessary  to 
permit  of  the  unloading  of  the  horses  as  the  car  stood,  would 
have  been  easily  accomplished  and  would  at  the  most  have 
taken  half  an  hour.  The  horses  could  thus  have  at  least  5 
or  6  hours'  rest  in  the  Canadian  Pacific  Kailway  Company's 
stables,  which  stood  empty  and  ready  for  them  in  the  stock 
yard.  But,  as  stated  by  Mr.  Yoimg,  plaintiff's  agent  at 
Xorth  Bay,  the  men  in  charge  for  plaintiff — Patrick  Carroll 
and  Thomas  Carroll — told  him,  when  he  asked  if  the  horses 
Ishould  not  be  taken  out,  that  "  it  was  just  as  well  to  leave 
them  in."  Though  the  CarroUs  themselves  admit  that  the 
manger  could  have  been  removed  in  half  an  hour,  they  at- 
tempt to  excuse  their  failure  to  unload  by  saying  that  "  by 
the  time  we  got  that  manger  out  we  would  not  have  time  to 
take  them  (the  horses)  out."  They  also  admit  that  they  were 
at  the  car  about  9  or  10  o'clock,  and  knew  it  was  to  remain 
at  the  stock  yards  for  al  least  7  hours.  They  say  further 
that  they  did  not  think  it  worth  while  to  iake  the  horses  out 
for  that  time.  The  evidence  of  the  witness  Bell — plaintiff^s 
foreman  in  charge  of  the  shipping  of  the  horses — is  that  even 
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two  hours'  rest  would  have  consideratly  improved  the  con- 
dition of  the  horses. 

Upon  the  whole  evidence  it  seems  reasonably  plain  that 
the  CarroUs  failed  to  unload  the  horses  solely  because  of  the 
little  diflBculty  caused  by  the  manger  blocking  the  door  of 
the  car,  and  shirked  this  plain  duty  to  avoid  the  trouble  of 
removing  and  replacing  part  of  the  manger.  Had  they  done 
what  appears  to  have  been  their  obvious  duty,  the  rest  which 
the  horses  would  thus  have  obtained  would  have  largely,  if 
not  wholly,  counteracted  any  ill  effects  attributable  to  the 
delay  of  the  car  in  the  Canadian  Pacific  Eailway  yards  over 
the  previous  night. 

The  finding  that  plaintiff's  servants  could  not  by  the  ex- 
ercise of  any  reasonable  care  and  caution  have  avoided  the 
consequences  of  the  only  negligence  found  against  defend- 
aijts  seems  therefore  to  be  wholly  unwarranted  by  the  evi- 
dence. It  must,  I  think,  be  set  aside  and  a  new  trial  or- 
dered upon  tiie  whole  case.  Costs  of  the  former  trial  and 
of  this  appeal  should  abide  the  result  of  such  new  trial. 

Meredith,  C.J.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Britton,  J.,  also  gave  I'easons  in  writing  for  the  same 
conclusion,  and  cited  Price  v.  Union  Lighterage  Co.,  [1903] 
1  K.  B.  750,  [1904]  1  K.  B.  412;The  "Pearlmoor,"  [1904] 
P.  286;  St.  Mary's  Creamery  Co.  v.  Grand  Trunk  B.  W.  Co., 
5  0.  L.  R.  742,  2  0.  W.  R.  328,  8  0.  L.  R.  1,  3  0.  W.  R. 
472. 


Cartwright,  Master.  April  10th,  1906. 

chambers. 

SMITH  V.  MATTHEWS. 

Third  Party  Procedure — Indemnity  or  Relief  over — Applica- 
tion to  Bring  in  Third  Party — Lateness  of  Application — 
Postponement  of  Trial. 

Action  by  a  farmer  who  sold  grain  to  defendant's  agents 
between  1898  and  1900,  to  recover  the  price.  The  agents 
were  made  parties  by  the  writ  of  summons,  but  after  appear- 
ance the  action  was  discontinued  as  against  them. 

The  defendant  now  moved  to  be  allowed  to  serve  a  third 
party  notice  on  them.     He  alleged  that  he  supplied  the 
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money  to  pay  plaintiff,  and  that  his  agents  said  they  did  pay 
him. 

ITie  motion  being  made  late  (for  sufficient  reasons)  and 
the  action  being  on  the  list  for  trial,  defendant  also  moved 
for  a  postponement  of  the  trial. 

W.  H.  Blake,  K.C.,  for  defendant. 

J.  E.  Jones,  for  plaintiff. 

The  Master: — As  at  present  advised,  I  do  not  think  it  is 
open  to  plaintiff  to  object  to  the  issue  of  the  third  party  no- 
tice. But  I  would  require  furi;her  consideration  before  ex- 
pressing a  positive  opinion  on  the  point. 

Assuming  that  plaintiff  can  be  heard  at  this  stage,  I  still 
think  the  order  should  go.  It  will  not^  however,  be  consid- 
ered as  res  judicata  as  against  the  third  parties. 

Mr.  Jones  contended  that  this  was  not  a  case  for  any  relief 
over  to  defendant  as  against  his  own  agents.  He  argued  that 
if  plaintiff  proved  he  had  not  been  paid,  then  this  might  open 
the  accounts  between  defendant  and  his  agents,  which  were 
settled  between  them  nearly  4  years  ago.  This,  he  said, 
shewed  that  there  was  no  ground  for  third  party  procedure, 
.under  Miller  v.  Samia  Gas  Co.,  2  0.  L.  B.  546,  as,  if  the 
accounts  were  taken,  there  might  be  a  larger  balance  shewn 
to  be  due  to  defendant.  That,  however,  was  an  action  of  tort, 
and  it  might  well  be  that  the  corporation,  if  liable  to  drfen- 
dants,  woidd  have  to  pay  damages  which  would  be  far  in 
excess  of  what  plaintiff  might  recover  from  the  gas  company. 

Here  the  action  is  not  of  that  character.  The  only  issue 
as  between  plaintiff  and  defendant  is  payment  or  not.  De- 
fendant says  he  gave  the  money  to  his  agents,  and  they  re- 
presented to  him  that  plaintiff  had  been  paid. 

In  this  state  of  affairs  it  seems  that  defendant  has  prima 
facie  a  right  to  relief  over  against  his  agents,  within  the 
tenoB  of  Bule  209,  and  is  entitled  to  have  them  bound  by  the 
result  of  plaintiff's  action  against  him  as  their  principal.  If 
plaintiff  recovers  anything  against  defendant,  he  will  be  en- 
titled to  judgment  against  them  for  that;  same  amount  on 
proof  of  his  case  as  against  them. 

I  refer  to  Wade  v.  Pakenham,  2  0.  W.  E.  at  p.  1185.  I 
see  no  reason  to  recede  from  what  I  there  said  was  the  test  of 
the  proper  application  of  the  Rule,  and  I  think  this  case 
comes  within  the  right  to  "  indemnity  or  other  relief  over."' 
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The  order  will  go  as  asked,  and  the  trial  must  be  post- 
poned. As  fhe  last  of  the  plaintiffs  sales  were  made  5  years 
before  action  brought,  he  cannot  complain  of  delay  to  enable 
defendant  to  meet  a  stale  claim.  The  costs  of  this  motion 
will  be  in  the  cause. 


Meredtih,  C.J.  March  30th,  1906. 

CHAMBERS. 

REX  EX  REL.  CAVERS  v.  KELLY. 

Municipal  Elections — Irregularities — Declarations  of  Quali- 
fication— Saving  Clause  of  Statute — Compliance  with  Siai^ 
ute — SuhscHption — Commissioner, 

Appeal  by  relator  from  order  of  Master  in  Chambers,  ante 
2S0,  dismissing  a  motion  to  set  aside  the  election  of  the 
defendants  as  mayor  and  councillors  of  the  town  of  Oak- 
ville,  upon  the  ground  that  the  declarations  of  qualification 
made  by  defendants  were  invalid. 

W.  R.  Riddell,  K.C.,  and  A.  F.  Lobb,  for  the  relator. 

W.  E.  Middleton  and  D.  0.  Cameron,  for  defendants. 

Meredtih,  C.J. : — I  do  not  think  that  anything  will  be 
gained  by  further  consideration  of  this  matter.  If  I  had  any 
doubt  at  all,  I  woujd  certainly  reserve  judgment,  as  my  deci- 
sion is  final. 

I  have  come  to  the  clear  conclusion  that  the  amendment  of 
sec.  129  of  the  Municipal  Act  is  not  to  be  read  further  than 
the  provisions  of  the  amendment  expressly  require  it  into  sec. 
311,  and  that  sec.  315  of  the  Act  is  not  applicable  to  the 
statutory  declaration  which  the  amendment  requires  to  be 
taken. 

It  is  plain  that  it  was  not  intended  to  be  a  substitute  for 
the  declaration  of  qualification  which  a  person  elected  or 
appointed  to  an  office  is,  under  the  Municipal  Act,  required 
to  take.  If  the  legislature  had  intended  that,  they  would 
have  said  that,  in  lieu  of  the  declaration  required  by  sec.  315 
to  be  taken  after  election  or  appointment,  the  declaration  for 
which  it  was  providing  should  be  taken. 

By  the  very  terms  of  sec.  311,  its  application  is  limited 
to  a  person  elected  or  appointed  to  an  office,  and  sec.  315  had 
reference  in  the  original  Act  to  the  declaration  of  qualification 
which  was  required  by  sec.  311. 
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Then  by  the  Act  of  1904,  sec.  129  was  amended  so  as  to 
provide  that  at  the  time  mentioned  in  the  section  "  a  statu- 
tory declaration  in  accordance  with  the  form  contained  in 
section  311  of  this  Act,  or  to  the  like  effect,  that  he  possesses 
the  necessary  qualification  for  office  " — that  is,  that  the  can- 
didate or  person  nominated  shall  file  such  a  declaration,  and 
that  in  default  of  his  so  doing  he  shall  be  deemed  to  have 
resigned. 

•  My  view  is  that  that  is  something  in  addition  to  what  was 
provided  for  by  sec.  311,  and  that  the  reference  to  sec.  311 
is  only  for  the  purpose  of  indicating  the  form  in  which  the 
statement  was  to  be  made. 

The  provision  that  it  is  to  be  a  statutory  declaration,  I 
think  is  important  as  indicating  that  it  was  to  be  a  declara- 
tion of  a  well-known  character  made  in  accordance  with  the 
provisions  of  the  Dominion  Act  and  before  the  officers  en- 
titled under  that  Act  to  take  such  declarations. 

It  may  be  that  it  is  hard  that  this  gentleman,  who  ob- 
tained his  seat  by  acclamation,  should  hold  it  when  others, 
who  did  not  know  of  the  recent  change  which  had  been  made, 
were  prevented  from  becoming  candidates  owing  to  their 
having  failed  to  make  the  necessary  declaration.  That,  of 
course,  must  not  be  made  an  occasion  of  straining  the  law 
so  as  to  meet  a  hard  case.  It. must  be  left  entirely  to  the 
conscience  of  the  defendants  as  to  the  course  they  shall  take 
when  by  this  decision  they  are  confirmed  in  their  seats. 

The  appeal  is  dismissed  with  costs. 


March  12th,  1906. 
divisional  court. 

WOOD  V.  LONDON  STREET  E.  W.  CO. 

Damages — Trial  without  Jury  —  Finding  of  Judge  —  Action 
under  Fatal  Accidents  Act — Expectation  of  Benefit— Nom- 
inal  Damages — Dismissal  of  Action  without  Costs — Ap- 
peal. 

Appeal  by  plaintiff  from  judgment  of  Meredith,  C.J., 
at  the  trial,  dispensing  with  a  jury,  and  dismissing  without 
costs  an  action  under  the  Fatal  Accidents  Act  to  recover  dam- 
ages for  the  death  of  his  son  by  the  negligence  of  defendants. 
Defendants  did  not  dispute  the  liability,  but  defended  upon 
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the  ground  that  plaintiflE  had  no  reasonable  expectation  of 
peceuniary  benefit  from  the  continuance  of  his  son's  life. 

W.  E.  Middleton,  for  plaintiflE. 

I.  P.  Hellmuth,  K.C.,  and  C.  H.  Ivey,  London,  for  de- 
fendants. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J.,  Ma- 
bee,  J.),  was  delivered  by 

Boyd,  C.  : — Under  Kule  110  the  Judge  at  the  trial  may 
proceed  to  assess  damages  when  that  is  the  only  matter  to  be 
disposed  of  (as  in  |l  case  like  the  present,  where  defendants 
admitted  liability  for  the  death  of  the  son),  and  his  decision 
upon  the  evidence  and  credibility  of  witnesses  should  not  be 
disturbed  unless  there  has  been  clearly  a  miscarriage  of  jus^ 
tice.  The  expectations  of  the  family  from  the  son  must  have 
been  slight  at  the  highest,  and  it  cannot  be  said  that  the 
Judge  (as  a  jury)  might  not  reasonably  find  that,  in  the  cir- 
cumstances of  tiiis  case,  there  was  no  suflficient  evidence  to 
justify  more  than  nominal  damages.  I  think  there  was  some 
evidence  which  could  not  have  been  withdrawn  from  a  jury : 
Hetherington  v.  North  Eastern  R.  W.  Co.,  9  Q.  B.  D.  160. 
But  with  a  Judge  alone,  sitting  as  k  jury,  it  was  competent 
for  him  to  disbelieve  the  witnesses  or  to  consider  that  there 
was  no  reasonable  expectation  of  any  pecuniary  benefit.  A 
verdict  for  nominal  damages  is  not  to  be  given  m  these  cases 
under  the  Act:  Boulter  v.  Webster,  11  L.  T.  N".  S.  598:  and 
if  no  damage  is  proved  to  the  satisfaction  of  the  Judge,  dis- 
missal of  the  action  is  the  proper  course. 

Appeal  dismissed.     No  costs. 


Mabee,  J.  April  12th,  1906. 

0HAMBEB8. 

Re  McDERMOTT  v.  GRAND  TRUNK  R.  W.  CO. 

Division  Courts — Trial  of  Plaint  by  Jury — Motion  for  Non» 
suit  —  Reservation  till  after  Verdict  —  Jurisdiction  of 
Judge — Indorsement  of  Verdict  and  Costs  on  Eecordr-- 
Inadvertence  —  Judgment — Execution  —  Stay  —  Prohi- 
bition. 

Motion  by  plaintiff  to  prohibit  proceedings  under  an  or- 
der made  by  the  Judge  of  the  County  Court  of  Simcoe  on 
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20th  March,  1906,  in  an  action  in  the  let  Division  Court  in 
that  county,  staying  proceedings  until  judgment  should  be 
given  upon  a  pending  motion  for  a  nonsuit  made  at  the  trial, 
or  until  further  order. 

The  action  was  tried  with  a  jury  oh  2nd  March,  when,  at 
the  conclusion  of  plaintiff's  case,  counsel  for  defendants 
moved  for  a  nonsuit,  and  the  Judge  certified  that  he  then 
stated  to  defendants'  counsel  that  he  would  allow  the  case  to 
go  to  the  jury,  the  witnesses  all  being  present,  and  that  he 
would  hear  the  motion  for  a  nonsuit  in  Chambers. 

The  defence  was  thereupon  proceeded  with,  the  motion 
not  being  renewed  at  the  close  of  the  case,  and  the  jury  an- 
swered certain  questions  submitted  to  them  in  plaintiflPs  fa- 
vour, except  one  the  answer  to  which  was  not,  defendants 
contended,  very  clear,  and  also  found  a  general  verdict  in 
favour  of  plaintiff,  the  parties  agreeing  that,  if  plaintiff  was 
entitled  to  recover,  the  damages  should  be  $60. 

At  the  close  of  the  trial  the  Judge  indorsed  upon  the 
summons,  "  Verdict  for  plaintiff  for  $60,  certificate  for  costs 
to  plaintiff,"  and  signed  the  memorandum. 

Matters  so  stood  until  20th  March,  when  plaintiff  caused 
execution  to  issue,  and  upon  the  same  day  the  order  in  ques- 
tion was  obtained,  upon  the  application  of  defendants. 

In  fact,  the  motion  for  a  nonsuit  was  never  disposed  of, 
and  the  Judge  certified  that  the  indorsement  for  costs  was 
made  inadvertently,  and  that  at  the  moment  he  did  not  think 
of  the  imdisposed  of  motion  for  a  nonsuit,  and  had  no  inten- 
tion of  determining  that  motion  without  hearing  the  argu- 
ment of  plaintiff's  counsel. 

Plaintiffs  counsel  regarded  the  case  as  disposed  of,  and 
did  not  understand  that  there  was  to  be  any  further  argu- 
ment, and,  the  Judge  having  given  him  the  costs  of  the  ac- 
tion, he  believed  the  case  was  at  an  end,  unless  defendants 
moved  for  a  new  trial  within  the  14  days. 

Upon  the  motion  for  prohibition,  C.  W.  Plaxton,  Barrie, 
for  plaintiff,  contended  that  there  was  no  power,  upon  a  Divi- 
sion Court  trial  with  a  jury,  for  the  Judge  to  reserve  a  mo- 
tion for  a  nonsuit,  permitting  the  jury  to  pass  upon  the 
facts,  the  Judge  still  being  seised  of  the  case,  and  at  som^ 
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• 
'<^LT*:ii.*n.t  •irjL'e  Af'-er  iJi»r  zrLL  •i:-p»>e  of  the  motion,  irre- 
•pe^rtWe  of  lir^  rr^:  ^z?  ■:•:  i^i-r  j -^-  in  s*^  tar  only  as  they  had 

W.  A.  Bij-.  B4rr>.  for  i^f^rnLmr?,  contra. 

ilABEE.  J.: —  .  -  -  T-e  practice  adopted  by  the 
Jadjre  is  a  coLveniem  oije,  an-i  I  am  onable  to  see  anything 
in  jhe  Dir:s:on  Courv  Act  or  Eal^iS  that  prevents  it  being  fol- 
lowed- 

Then,  rlid  the  in'iorsement  up«>n  the  sammons  certifying 
i'frriXa  to  plaintiff  di^f-KHe  of  the  motion  and  deprive  the  trial 
Ju(]'f[H  of  juri-sdiction  over  it?  It  is  clear  that  he  intended 
no  -uch  result.  He  has  nev^r  adjudicated  upon  the  motion 
made  by  defendant-'  coun-^el ;  be  states  that  he  expected  to 
have  the  matter  argin^*!  afterwards  in  Chambers.  It  may  be 
tliat  the  motion  for  a  non>uit  should  succeed;  as  to  this,  of 
course,  I  say  nothing,  as  I  am  in  no  way  to  be  considered  as 
dealing  with  the  merits.  But,  assuming  that  the  motion| 
should  succeed,  plaintiff  has  got  execution  for  a  claim  that 
was  not  adjudicated  in  his  favour,  and  defendants  have  been 
deprived  improperly  of  the  right  they  had  to  have  the  judg- 
ment of  the  trial  Judge  upon  the  question  as  to  whether  the 
case  should  have  been  submitted  to  the  jury  at  all. 

Many  cases  were  cited  by  eounsi*!,  but  I  am  unable  to  find 
anything  to  prevent  the  trial  Judge  from  yet  disposing  of  this 
motion;  and  the  order  of  20th  March  I  regard  as  one  quite 
within  his  jurisdiction  to  make — it  appearing  to  be  intended 
to  operate  only  until  the  motion  is  argued  and  disposed  of. 

It  may  also  be  .  .  .  that  no  judgment  should  have 
been  entered  by  the  Division  Court  clerk  upon  the  indorse- 
ment. The  Judge  recorded  the  verdict  of  the  jury,  which  was 
proper  for  him  to  do,  even  had  it  been  present  to  his  mind 
that  he  had  not  disposed  of  the  motion  for  a  nonsuit;  he  did 
not  direct  judgment  to  be  entered  in  favour  of  plaintiff, 
except  by  implication  in  giving  him  the  costs  of  the  ac- 
tion.    .     .     . 

Motion  dismissed  without  costs. 
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Vol.  VII.  TORONTO,  APRIL  26,  1906.  No.  15 

Anglin,  J.  April  17th,  190G. 

TRIAL. 

MILLER  V.  BEATTY. 

Water  and  Watercourses — Dam — Flooding  Lands  of  Riparian 
Owner — Cause  of  Injury — Damages — Release — Statutory 
Powers. 

Action  to  recover  damages  for  the  flooding  of  plaintiff's 
lands  by  the  waters  of  Otter  Lake,  caused,  as  he  alleged,  by 
the  improper  construction  and  maintenance  by  defendants, 
the  executors  of  William  Beatty,  deceased,  of  a  dam  in  the 
Boyne  river,  and  for  an  injunction. 

W.  L.  Haight,  Parry  Sound,  for  plaintiff. 

E.  E.  A.  DuVernet  and  II.  E.  Stone,  Parry  Sound,  li>r 
defendants. 

Anglin,  J.: — Defendants  erected  this  dam  in  March,. 
1905,  to  float  timber  down  the  river.  Th^  dam  was  erected 
substantially,  if  not  precisely,  upon  the  site  of  a  former  dam 
built  some  30  years  ago  by  the  Parry  Sound  River  Improve- 
ment Company,  which  had  not  been  u^ed  for  many  years. 
and  had  fallen  into  disrepair.  The  improvement  company 
had  refused  to  restore  their  dam. 

Although  this  new  dam  differs  in  some  details  from  the 
former  structure,  it  is  of  the  same  height,  and  the  evidence 
voi».  Tn.  o.w.R.  NO.  15—42 


606  THE  OyTARIO  WEEKLY  REPORTER, 

does  not  satisfy  me  that  there  was  anything  n^ligent  or  im- 
proper in  its  construction  or  in  the  use  made  of  it  by  defen- 
dants in  the  exercise  of  the  rights  conferred  by  sec.  1  of  R. 
S.  0.  1897  ch.  142.  They  used  the  dam  during  the  spring 
fresiiet  of  1905,  which  .  .  .  seems  to  have  been  unusu- 
ally great.  They  finished  their  drive  on  2Tth  May,  1905, 
and  then  left  the  sluice  gates  of  the  dam  opoi.  Upon  the 
evidence,  the  spring  freshet  had  not  before  this  time  entirely 
subsided. 

After  defendants  had  finished  their  drive,  one  Anderson, 
another  lumberman,  with  the  express  consent  of  plaintiff, 
used  the  dam^  keeping  the  sluice  gate  doeed  during  a  great 
part  of  the  time,  until  18th  June. 

It  is  also  in  evidence  that  the  James  Bay  Bail- 
vay  Company  have  interfered  with  the  channel  of 
the  river  Boyne  between  the  dam  in  question  and 
Otter  Lake.  They  have  diverted  the  river  from  its  former 
bed  for  their  own  purposes,  and  it  is  reasonably  clear  that  the 
substituted  channel  which  they  have  provided,  while  more 
direct,  is  of  smaller  capacity  than  the  old  channel,  and  is  in 
fact  inadequate  to  carry  the  waters  of  the  river,  which  have 
consequently  spread  over  the  adjoining  flat  lands  at  this  point. 
The  current  of  the  Boyne  river  is  naturally  very  sluggish, 
and  it  seems  highly  probable  that  these  works  of  the  James 
Bay  Railway  Company  seriously  affect  the  outflow  from 
Otter  Lake. 

That  plaintiff's  lands  have  been  injuriously  affected  during 
1905^some  4^  acres  being  flooded  and  from  10  to  14  acres 
kept  in  a  more  or  less  sodden  state — is,  I  think,  established. 
The  damages  which  he  claims,  $500,  are,  however,  in  my 
opinion,  very  extravagant.  If  defendants  should  be  held 
liable,  I  would  assess  plaintiff's  damages  at  $150;  moreover, 
I  would  award  him  only  the  costs  of  proceeding  under  R.  S. 
0.  1897  ch.  85,  allowing  to  defendants  a  set-off  of  the  excess 
of  their  costs  incurred  in  defending  this  action  in  the  High 
Court  over  the  costs  to  which  they  would  have  been  put  had 
plaintiff  proceeded  under  the  statute :  Xeelv  v.  Peter,  4  0.  Tj. 
R.  293,  295,  1  0.  W.  R.  499,  2  0.  W.  R.  'll4. 

But  the  evidence  by  no  means  satisfies  me  that  the  erection 
and  use  of  the  dam  of  defendants  is  the  real  cause  of  the 
flooding  of  plaintiff's  lands.  The  use  made  of  the  dam  by 
Anderson,  pursuant  to  plaintiff's  license  to  him,  and  the  prob- 
able effect  of  the  work?  of  the  James  Bay  Railway  Company, 
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render  it  impossible  to  find  that  any  injuries  sustained  by 
plaintiff  have  been  caused  by  defendants,  even  had  they  ex- 
ceeded the  powers  conferred  by  B.  S.  0.  1897  ch.  142,  sec.  1, 
of  which  I  find  no  satisfactory  evidence:  Neely  v.  Peter,  4 
0.  L.  R.  at  p.  296. 

Moreover,  I  am  by  no  means  satisfied  with  plaintiffs  ex- 
planation of  the  receipt  which  he  gave  to  defendants  in  April, 
1905,  acknowledging  payment  of  $10  in  full  of  all  claims  on 
account  of  flooding  from  the  dam. 

Plaintiff,  in  my  opinion,  has  failed  to  establish  a  cause  of 
action  against  defendants,  and  his  action  must,  therefore,  be 
dismissed  with  cpsts. 


OsLER,  J.A.  April  17th,  1906. 

C.A.— <:HAMB£RS. 

MORRISON  V.  CITY  OF  TQRONTO. 

Leave  to  Appeal — Action  against  Municipal  Corporation  for 
Non-repair  of  Highway — Notice  of  Accident — Reasonable 
Excuse  for  not  Giving — Grounds  for  Leave — Previous 
Decision, 

Motion  by  defendants  for  leave  to  appeal  from  order  of 
a  Divisional  Court,  ante  647,  afifirming  judgment  for  plaintiff 
at  trial  for  $750. 

G.  H.  Kilmer,  for  defendants. 
Z.  Gallagher,  for  plaintiff. 

OsLER,  J.A. : — The  only  question  is,  whether  the  trial 
Judge  and  the  Divisional  Court  were  right  in  holding  that 
there  was  reasonable  excuse  for  not  having  given  notice  in 
writing  of  the.  accident  and  the  cause  thereof  within  7  days 
after  the  happening  thereof,  as  required  by  sec.  606  (3)  of 
the  Consolidated  Municipal  Act,  1903. 

The  accident  happened  on  14th  November,  1904.  No 
notice  in  writing  was  given  until  31st  January,  1905;  but, 
if  a  reasonable  excuse  existed  within  the  first  7  days  after  it 
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happened^  the  subsequent  lapse  of  time  would  be  unim|X)r- 
tant^  except,  perhaps,  iu  so  far  as  it  might  be  an  element  in 
the  determination  of  the  question  whether  defendants  had 
been  prejudiced  in  their  defence  by  the  omission  to  give  the 
notice  within  the  time  prescribed.  It  does  not  appear  that 
there  was  here  any  prejudice  of  that  kind. 

Defendants  relied  upon  .  .  .  O'Connor  v.  City  of 
Hamilton,  10  0.  L.  K.  536,  6  0.  W.  R.  227,  contending  that 
the  judgment  of  the  Divisional  Court  in  this  case  was  directly 
opposed  to  it.  If  that  were  so,  no  doubt,  leave  to  appeal 
ought  to  be  given.  One  of  the  Judges  in  the  Divisional  Court 
whose  judgment  in  the  O'Connor  case  was  reversed  by  the 
judgment  of  this  Court,  does  indeed  say  (7  0.  W.  R.  at  p. 
552)  that  the  finding  of  the  trial  Judge  in  this  case  that  there 
was  reasonable  excuse  should,  ^*  notwithstanding  the  ultimate 
decision  in  the  O^Connor  case,  be  sustained ;''  but,  unless  the 
judgment  of  the  Court  proceeded  on  that  ground,  I  need  not 
attach  too  much  weight  to  the  expression,  and  leave  to  appeal 
ought  not  to  be  given,  unless,  having  r^ard  to  all  the  opin- 
ions for  judgment  in  the  Court  below,  there  is  reason  to  say 
that  upon  the  facts  of  the  case  the  discretion  of  the  trial 
Judge  and  of  the  Divisional  Court  was  wrongly  exercised.  .  . 

What  may  be  a  reasonable  excuse  for  not  giving  notice 
depends  yctj  much  upon  the  circumstances  of  each  particu- 
lar case.     .     .     . 

In  the  present  case  the  facts  are  very  fully  set  forth  in 
the  judgment  of  Mulock,  C.J.,  and,  taking  the  whole  of 
plaintiflf^s  evidence  together,  and  not  resting  upon  isolated 
answers,  I  think  the  case  a  very  different  one  from  the  case 
referred  to,  and  that  it  was  properly  distinguished  from  it  on 
the  facts.  Besides  the  shock  occasioned  by  his  fall  and  slight 
injuries  to  other  parts  of  his  body,  plaintiff  sustained  an 
injur}'  to  his  head  of  a  verv  severe  character,  which  for  the 
first  fortnight,  and  a  fortiori  for  the  first  week,  after 
its  occurrence,  may  fairly  be  said  to  have  prevented 
him  from  thinking,  if  he  thought  at  all,  of  anything 
but  his  own  condition  as  a  sufferer.  It  may  be  assumed 
against  him,  as  the  Chief  Justice  says,  and  ought  to  be  as- 
sumed, that  he  was  not  ignorant  of  the  law,  and  that  if  he 
had  remembered  or  had  been  told  that  no.'.ioe  of  the  accident 
ought  to  be  given  at  once,  he  would  liave  been  able  to  direct 
a  friend  to  give  it  for  him.  But,  upon  th?  evidence,  I  think 
it  was  open  to  the  trial  Judsro  to  hold  that  his  injuries  hnd 
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made  him  incapable^  for  the  time,  of  considering  his  situa- 
tion except  as  a  sufferer,  or  of  taking  or  suggesting  the  in- 
itiative of  any  course  to  be  pursued  on  his  recovery.  Without 
saying  anything  about  plaintiff's  absence  of  will  power,  or 
metaphysical  considerations  of  that  kind,  which  Mr.  Kilmer 
objected  to  very  much  as  indicative  of  an  attempt  to  fritter 
away  the  requiremems  of  the  statute,  1  om  of  opinion  that 
defendants  have  not  shewn  any  plausible  reasons  for  thinking 
that  the  trial  Judge  and  the  Divisional  Court  might  not  pro- 
perly hold  that  the  condition  to  which  plaintiff  was  reduced 
by  his  accident  was  a  sufficient  excuse  for  not  giving  the  no- 
tice within  the  statutory  time. 

1  do  not  see  that  the  decision  is  opposed,  either  on  the 
facts  or  on  principle,  to  anything  decided  or  said  by  this 
Court  in  the  (KConnor  case,  and  therefore  leave  to  appeal 
should  be  refused. 

Costs  follow. 


Cartwkioht,  Master.  April  18th,  1906. 

chambers. 

McPHEE  V.  McPHEE  AUTOMATIC  CO. 

Discovery — Production  of  Books  of  Compa/ny — Affidavit  on 
Production — Privilege — Relevancy. 

Motion  by  plaintiff  for  an  order  for  inspection  of  the 
books  of  defendant  company. 

J.  W.  Bain,  for  plaintiff. 

G.  M.  Clark,  for  defendant  company. 

The  Master: — The  action  is  brought  to  set  aside  cer- 
tain assignments  of  patents,  etc.,  now  held  by  defendant  com- 
pany. Plaintiff  alleges  that  the  assignments  were  made  on 
the  faith  of  representations  made  by  Kelly  and  Bickell,  who 
afterwards  formed  the  defendant  company.  Of  this  com- 
pany Kelly  and  Bickell  were  directors  when  the  assign- 
ments were  made  to  the  company.  Plaintiff  asks  for 
inspection  of  the  defendant  company's  books  to  establish 
(if  he  can)  that  Kelly  and  Bickell  were  directors,  and  that 
the  promises  made  by  them  to  him  as  to  his  being  given 
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fitock  in  the  defendant  company,  etc.,  were  not  carried  out. 
The  president  of  the  company  has  been  examined,  but  says 
he  knows  nothing  as  to  these  matters,  and  that  whatever  in- 
formation there  may  be  will  be  in  the  books. 

In  these  circumstances,  I  think  plaintiff  is  entitled  prima 
facie  to  have  production,  so  as  to  know  what  evidence  the 
books  will  furnish,  unless  they  are  posj^ively  denied  to  con- 
tain any  relevant  entries. 

It  was  argued  that  such  discovery  was  only  consequential, 
and  could  not  be  had  at  this  stage,  as  plaintiff  was  not  mak- 
ing any  claim  to  be  a  shareholder.  This,  no  doubt,  correctly 
lays  down  the  general  rule.  Here,  however,  plaintiff  is 
charging  defendant  company  with  notice  of  fraud  or  breach 
of  contract  by  Kelly  and  Bickell,  through  whom  defendant 
company  are  alleged  to  have  obtained  the  documents  im- 
peached. 

It  is  well  established  that  information  may  have  to  be 
given  in  some  cases,  though  doing  so  may  oblige  the  disclo- 
Bure  of  what  otherwise  would  be  privileged:  see  Marriott  v. 
Chamberlain,  17  Q.  B.  D.  165,  and  Milbank  v.  Milbank, 
[1900]  1  Ch.  383. 

In  order  to  protect  the  defendant  company,  I  think  the 
better  course  wiU  be  to  direct  them  to  file  a  further  afiSdavit 
on  production.  In  this  the  books,  etc.,  should  be  set  out, 
and  it  can  be  said  (if  the  fact  is  so)  that  they  contain  no- 
thing that  will  assist  plaintiff^s  case  or  impair  that  of  de- 
fendants. 

This  should  be  done  within  a  week,  and  the  costs  of  this 
motion  will  be  reserved. 

The  defendant  company  may  be  willing  to  admit  the 
periods  during  which  Kelly  and  Bickell  were  directors  or 
members,  and  the  affidavit  could  be  qualified  accordingly. 


Cartwriqht,  Master.  April  18th,  1906. 

chambers. 

CONMEE  V.  LAKE  SUPERIOR  PRIXTIXG  CO. 

Practice — Delay  in  Prosecuting  Action — Digmissal  for  Want 
of  Profiecvtion — Motion  to  Vacate  Order — Belief — Terms 
— Costs. 

The  action  was  commenced  on  30th  May,  1902.     It  came 
en  for  trial  at  the  autumn  sittings,  but  was  postponed  at  de- 
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fendants'  request.  At  the  spring  sittings  in  1903  it  wis 
postponed  on  plaintiff's  affidavit  that  he  was  unable  to  leave 
the  sittings  of  the  Legislative  Assembly.  It  came  on  again 
for  trial  in  November,  1903,  and  after  the  trial  had  pro- 
ceeded for  more  than  <a  day,  it  was  postponed  because  a 
juror  had  expressed  an  opinion  on  the  case  adverse  to 
plaintiff. 

Notice  of  trial  was  not  given  for  the  spring  or  autumn 
sittings  of  1904.  Defendants  moved  to  dismiss  and  plain- 
tiff for  further  postponement;  and  on  21fit  October,  1904, 
an  ofder  was  made  postponing  the  trial  tintil  the  spring  sit^ 
tings  of  1905. 

Nothing  further  was  done  in  the  matter  until  5th  March, 
3906,  when  defendants  moved  again  to  dismiss.  No  cause 
was  shewn  and  the  order  was  made,  but  held  until  the  next 
day.  On  March  7th  a  copy  was  served  on  the  Toronto  agents 
of  plaintiff's  solicitor. 

On  9th  March  plaintiff  launched  a  motion  to  have  the 
matter  reconsidered,  so  that  the  order  to  dismiss  might  be 
vacated,  and  the  action  allowed  to  proceed,  as  he  was  qidte 
unaware  of  the  motion  and  had  never  given  his  solicitor  any 
authority  to  allow  judgment  to  go  by  default. 

Casey  Wood,  for  plaintiff. 

C.  A.  Moss,  for  defendants. 

The  Master: — The  facts  of  this  case  sufficiently  appear 
from  the  report  in  2  0.  W.  R.  509.  ...  It  will  be  sufiS- 
cient  to  take  the  order  of  21st  November,  1904,  as  the  start- 
ing point,  as  the  delay  up  to  that  time  had  been  considered 
and  dealt  with.  It  will  also  be  proper  to  deal  ^th  the  mo- 
tion as  if  cause  was  being  shewn  now  to  it  instead  of  having 
been  allowed  to  go  by  default. 

In  view  of  my  decision  in  Muir  v.  Guinane,  10  0.  L.  B. 
367,  6  0.  W.  R.  64,  and  cases  cited,  the  oversight  or  neglect 
of  plaintiff's  solicitor  should  not  be  allowed  to  prejudice  the 
client.  He  is  entitled  to  have  the  motion  decided  on  its 
merits. 

All  motions  to  dismiss  must  be  decided  on  their  own 
facts,  and  precedents  are  of  little  use.  See  Milloy  v.  Wel- 
lington, 3  0.  W.  R.  37,  and  cases  noted  there. 

The  question,  therefore,  here  is  whether  the  delay  since 
November,  1904,  has  been  sufficiently  accounted  for.  Plain- 
tiff states  that  he  was  unable  to  have  the  action  tried  at  the 
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spring  sittings  of  1905,  as  he  was  obliged  to  take  his  daugh- 
ter to  Colorado  at  the  time.  He  further  says  that  defend- 
ants' solicitor  agree^  to  this.  Mr.  Keefer  has  replied  to 
that  affidavit,  but  does  not  dissent  from  this  statement,  which 
I  therefore  accept. 

This  disposed  of  any  argument  based  on  that  default. 
The  last  autumn  sittings  were  fixed  for  6th  Xovember.  As 
to  this  plaintiff  affirms  that  about  1st  October  he  was  sum- 
moned to  Colorado  to  procure  a  suitable  residence  for  hi« 
daughter  in  the  winter.  On  his  return  to  Toronto  about  the 
end  of  the  month  he  found  that  no  preparations  had  been 
made  for  the  trial,  and  that  it  was  then  too  kte  to  do  so. 

He  further  says  that  if  it  had  not  been  for  such  neces- 
sary absence  he  would  have  given  notice  for  last  sittings, 
and  that  he  now  intends  to  proceed  with  the  trial  as  speedily 
ns  possible. 

He  also  says  that  negotiations  for  a  settlement  have  been 
pending  ever  since  November,  1903,  and  have  never  been 
finally  disposed  of.  This  is  denied  by  defendants,  and  must 
therefore  be  held  not  proven. 

There  is  no  doubt  this  is  an  extreme  case.  It  seems 
prima  facie  inexcusable  that  a  libel  action  should  still  be 
pending  and  untried  more  than  4  years  after  the  issue  of  the 
writ.  The  delay,  however,  has  not  been  wholly  due  to  plain- 
tiff's inaction.  While,  therefore,  he  need  not  hope  for  any 
further  indulgence,  I  think  the  justice  of  the  case  will  be 
met  by  making  him  undertake  to  go  to  trial  at  the  ensuing 
June  sittings,  and  pay  the  costs  of  and  incidental  to  this 
motion,  within  a  week  after  taxation;  and  in  default  the 
action  to  stand  disniist^od  with  costs. 


April  18th,  1906. 

DIVISIONAL  COURT. 

WHITE  V.  CAMPBELL. 

Fraudulent  Conveyance — Husband  and  Wife — Parent  and 
■  Child — Gift — Absence  of  Insolvency  and  Fraudulent  In- 
tent—  Businefis  Carried  on  by  Wife  —  Attempt  to  have 
Stocl'  in  Trade  Declared  Available  for  Husband's  Credi- 
tors — Rem  edy — -*S7/  erijf — Interpleader, 
Appeal  by -plaintiff*  from  judgment  of  Brittox,  J.,  ante 

146,  dismissing  Action.,. 

F.  E.  Hodgins,'  K.C.,  for  plaintiff. 

E.  C.  Kenning.  Windsor,  for  defendants. 
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The  Coukt  (Meredith,  C.J.,  Teetzel,  J.,  Clute,  J.), 
dismistsed  {he  appeal  with  costs. 


April  18th,  1906. 
divisional  court. 

LINDEN  V.  TRUSSED  CONCRETE  STEEL  CO. 

Master  and  Servant  —  Injury  to  Servant  —  Company — Ah- 
sence  of  Personal  Negligence — Proper  Appliances — Com- 
petent Foreman  —  Damages — Workmen's  Compensation 
Act. 

Appeal  by  defendants  from  judgment  of  Mabee,  J.,  ante 
236,  in  an  action  tried  with  a  jury,  in  favour  of  plaintiff  for 
the  recovery  of  $500  damages  under  the  Workmen's  Compen- 
sation Act;  and  cross-appeal  by  plaintiff  seeking  to  increase 
the  amount  to  $2,500,  the  amount  found  by  the  jury,  as  at 
common  law. 

J.  M.  Godfrey,  for  defendants. 

W.  Cook,  for  plaintiff. 

The  Court  (Meredith,  C.J.,  Tbetzel,  J.,  Clute,  J.), 
ordered  a  new  trial,  deeming  the  findings  of  the  jury  un- 
satisfactorv. 


Meredith,  C.J.  April  19th,  1906. 

weekly  court. 

Re  WIARTON  BEET  SUGAR  CO. 

i 
FREEMAN'S  CASE. 

Company' —  Winding-up  —  Contributory  —  Bonus  S^iares — 
Allotment  of,  as  Paid  up  —  Nothing  Actually  Paid — 
Transfer  —  Liability  of  Original  Holder  ^-  Directors — 
Breach  of  Trust — Compensation  —t  Winding-up  Act,  sec. 
83— Set-off— Powers  of  Referee,         .     ';  '  :' 

"•        •  ■.  ' 
Appeal  by  B.  B.  Freeman  from  th^  certificate  of  an  offi- 
cial referee,  upon  a  reference  for  the  winding-up  >of  the 
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'•nmiir^.  ^nigwiiig  that  he  had  settled  the  appellant  on  the 
is:  ir  I'jn-noaiories  in  respect  of  certain  shares  in  the  com- 

T.  11.  Douglas,  K.C.,  for  the  appellant. 
W.  H.  Blake,  K.C.,  for  the  liquidator. 

lIuiEDiTH,  C.J. : — The  first  of  the  two  principal  ques- 
tions raised  upon  the  argument  was  as  to  the  liability  of  the 
appellant  to  be  placed  on  the  list  of  contributories  in  respect 
oi  certain  shares  which  were  allotted  as  bonus  shares,  some 
of  them  directly  to  the  appellant,  and  others  of  them  to  other 
persons  who  transferred  their  shares  to  the  appellant^  he  hav- 
ing notice  that  they  had  been  issued  as  bonus  shares,  and 
that,  although  they  were  issued  as  fully  paid  up,  in  fact  no- 
thing had  been  paid  in  respect  of  them. 

That  the  appellant  is  liable  in  respect  of  such  of  these 
shares  as  were  standing  in  his  name  at  the  commencement 
of  the  winding-up  was  not  disputed,  but  as  to  certain  of  them 
which  had  been  transferred  to  persons  who  are  entitled  to 
hold  them  as  fully  paid  up  shares,  it  was  contended  that,  the 
appellant  having  parted  with  all  interest  in  them,  and  the 
shares  being  vested  in  his  transferees,  he  was  not  liable  to 
calls  in  respect  of  them,  and  therefore  not  liable  to  be  placed 
on  the  list  of  contributories  for  the  amount  which  ought  to 
have  been  paid  on  them,  as  between  the  company  and  the 
appellant. 

The  second  of  the  two  principal  questions  argued  was  as 
to  the  right  of  the  appellant,  assuming  him  to  be  liable  to  be 
placed  on  the  list  of  contributories  for  the  amount  unpaid  on 
these  shares,  to  set  oflf  against  that  liability  a  debt  owed  to 
him  by  the  company  at  the  commencement  of  the  winding- 
up. 

Upon  both  of  these  questions  the  official  referee  came  to 
a  conclusion  adverse  to  the  appellant. 

It  was  stated  upon  the  argument  that  no  case  could  be 
found  in  which  it  has  been  decided  that  one  to  whom  shares 
have  been  allotted  as  paid  up  shares,  under  circumstances 
which  render  him  liable  to  pay  for  the  shares,  but  who,  be- 
fore the  commencement  of  the  winding-up,  has  transferred 
ihem  to  a  person  who  has  been  accepted  as  transferee,  and 
who  is  entitled  to  hold  the  shares  as  fully  paid,  is  liable  to 
be  placed  on  the  list  of  contributories  for  the  amount  which 
ought  to  -have  been  paid  in  respect  of  the  shares. 
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Beliance  was,  however,  placed  by  counsel  for  the  respond- 
ent on  the  observations  of  Mellish^  L.J.,  in  Spargo^s  Case^ 
L.  K.  8  Ch.  407,  at  p.  410,  which  are  as  follows :  "  It  ap- 
pears to  me  that  you  must  shew  your  shares  to  have  been 
fully  paid  up.  When  you  take  shares  you  become  bound  to 
pay  cash  for  them.  If  you  do  not  do  so,  and  the  company, 
nevertheless,  registers  them  in  your  name  as  fully  paid  up, 
and  jou  sell  them  to  bona  fide  holders  as  fully  paid  up 
shares,  they  are  not  liable  to  pay  calls  on  them,  but  how  is 
your  original  liability  to  pay  got  rid  of?'*  In  that  case  it 
became  unnecessary  for  the  Court  to  consider  whether  the 
llabilit}'  was  got  rid  of,  and  it  is  not  to  be  forgotten  that^ 
as  has  been  pointed  out  by  high  authority,  observations  of 
the  character  of  those  of  the  Lord  Justice  addressed  to  coun- 
sel in  the  course  of  their  argument  have  not  the  weight  even 
of  obiter  dicta.     .     .     . 

[Keference  to  Buckley  on  Companies  Acts,  8th  ed.,  pp. 
44,  46,  640;  Lindley  on  Partnership,  6th  ed.,  pp.  113,  114.] 

Under  the  English  Companies  Act,  past  members  within 
a  year  after  they  ha va  ceased  to  be  members,  are  made  liable 
in  the  event  of  the  company  being  wound  up,  under  certain 
conditions  and  with  certain  limitations  as  to  the  extent  of 
their  liability  to  contribute  to  the  assets  of  the  company,  and 
legislation  of  a  similar  character  is  found  in  the  Bank  Act 
of  Canada. 

The  Ontario  Companies  Act,  under  which  the  Wiarton 
Beet  Sugar  Company  was  incorporated,  does  not  contain  any 
provision  of  a  similar  character,  and  the  only  persons  upon 
whom  calls  may  be  made  are  the  shareholders  of  the  com- 
pany, which  I  take  to  mean  those  who  are  shareholders  when 
the  call  is  inade:  see  sees.  32,  34,  37. 

I  find  nothing  in  the  Winding-up  Act  which  creates  any 
liability  on  the  part  of  a  past  member  of  a  company,  when 
such  a  member  is  not  subjected  to  such  a  liability  by  the 
Act  under  the  authority  of  which  the  company  is  created  or 
some  Act  relating  to  it. 

Section  44  of  the  Wdnding-up  Act,  though  very  general 
in  its  terms,  can,  I  think,  notwithstanding  the  use  of  the 
words  *^  or  otherwise,**  have  no  application  to  any  liability 
which  is  not  one  of  the  shareholder  or  member  as  such,  and 
sec.  45  18  designed,  I  have  no  doubt,  to  meet  such  cases  as 
are  dealt  with  in  the  provisions  of  the  Bank  Act  to  which  I 
have  referred,  and  to  provide  for  cases  in  which,  as  under 
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that  Act^  a  shareholder  is  liable  beyond  the  amount  unpaid 
on  his  shares. 

I  am  unable,  therefore,  to  come  to  the  conclusion  that 
the  appellant  is  liable  qua  shareholder  to  contribute  to  the 
assets  of  the  company  under  the  Winding-up  Act 

It  is,  in  the  view  I  take,  unnecessary  to  consider  whether, 
had  the  appellant  not  been  a  director  of  the  company  at  the 
time  the  bonus  shares  were'  allotted  to  him,  the  liquidator 
would  have  been  without  remedy  against  him  because  of_  the 
transfers  of  the  shares  which  he  has  made.  The  appellant 
was  a  director  when  each  of  the  transactions  which  resulteil 
in  the  allotment  to  him  of  the  bonus  shares  was  entered 
into,  and,  I  have  no  doubt,  committed  a  breach  of  trust  in 
being  a  party  to  the  allotment  of  the  shares  as  fully  paid  up, 
as  well  as  in  putting  them  off  on  his  transferees,  to  the  preju- 
dice of  the  company,  as  luUy  paid  up  shares. 

It  is  also,  I  think,  not  open  to  doubt  that  the  case  is  one 
in  which  it  would  be  proper  that  an  order  should  be  made 
under  sec.  83  that  the  appellant  should  contribute  to  the 
assets  of  the  company  by  way  of  compensation  in  respect  of 
this  breach  of  trust,  and  the  amount  unpaid  on  the  shares  in 
question  would  seem  to  be  a  not  unreasonable  sum  to  require 
him  to  contribute.  That  there  is  no  right  of  set-off  against 
n  sum  ordered  to  be  paid  under  the  authority  of  this  section 
is  settled  by  the  English  cases,  and  that  irrespective  of  the 
effect  of  sec.  101  of  the  Companies  Act  of  1862 :  Felly's  Case, 
21  Ch.  D.  492 ;  Fletcroft's  Case,  ib.  519. 

It  may  be  that  technically  it  was  not  open  to  the  official 
referee  to  make  an  order  under  sec.  83  on  the  application 
with  which  he  was  dealing.  That  question  was  not  argued, 
and  I  express  no  opinion  upon  it. 

If  the  parties  are  content  that  I  shall  deal  with  the  case 
irrespective  of  the  point  I  have  just  mentioned,  and  to  waive 
it,  the  order  will  go  dismissing  the  appeal  as  to  the  bonus 
shares,  without  costs  as  between  the  parties,  but  the  liquida- 
tor will  be  entitled  to  his  costs  out  of  the  assets 

If  they  are  not  content,  the  case  must  be  spoken  to  again. 

With  regard  to  cases  891  and  896  mentioned  in  para- 
graphs 3  and  5  of  the  certificate,  my  present  view  is  that  the 
official  referee  was  wrong  in  settling  the  appellant  on  the 
list  of  contributories  as  to  these  shares.  891  appears  to  be  a 
case  in  which  a  transfer  has  been  made  of  shares  properly 
allotted,  and  I  do  not  .<ee  why.  having  been  transferred,  the 
appellant  remains  liable  for  what  is  yet  due  on  them. 


ROGERti  V.  BRANN.  6I7 

Both  of  these  cases  may  also  be  spoken  to. 

It  is  but  fair  to  the  appellant  to  say  that  I  am  not  to  be 
understood  as  meaning  that  I  think  there  was  any  dishonest 
intention  on  his  part  in  becoming  a  party  to  the  allotment 
of  the  bonus  shares  or  in  participating  in  the  benefits  of  it. 


April  19th,  1906. 
divisional  court. 
ROGERS  V.  BRANN. 

Mortgage — Conveyance  of  Equity  of  Redemption  to  Mori" 
gagee — Merger — Intention — Evidence — Statute  of  Limi- 
tations— Vacant  Land — Legal  Estate — AcknowIedgmenU 
in  Writing — Letters  of  Owner  of  Equity  —  Dictation  lo 
A  manvsnsi^ — Costs, 

Appeal  by  plaintiff  from  judgment  of  Mabee,  J.,  6  0.  W. 
R.  993,  dismissing  action  without  costs, 

W.  M.  Boultbee,  for'plaintiff. 

Strachan  Johnston,  for  defendant  Nesbitt. 

The  Court  (Meredith.  C.J.,  Teetzel,  J.,  Clute,  J.), 
dismissed  the  appeal  without  costs. 


Cartwrtoht,  Master.  April  20th,  1906. 

chambers. 

DONALDSON  v.  TOWNSHIP  OF  DEREHAM. 

Parties — Motion  hy  Defendant  to  Add  Another  Defendant — 
Damaqe  to  Land  hy  Drain — Municipal  Corporations — 
Hiqhway — Non^repair — Dividing  Line,  "between  Town- 
ships— Joint  Liahiliiy  for  Repair, 

Plaintiff  resided  in  the  township  of  Bayham,  and  his  land 
abutted  on  the  road  which  separated  the  township  of  Bay- 
ham,  in  the  county  of  El^in.  from  the  township  of  Dere- 
ham, in  the  county  of    Oxford.   -This    road    wns    thoreforo 
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under  the  joint  jurisdiction  of  those  townships,  as  provided 
by  the  Municipal  Act,  3  Edw.  VII.  ch.  19,  sec.  622  (0.)  The 
statement  of  claim  alleged  that  the  corporation  of  the  town- 
ship of  Dereham  unlawfully  constructed  drains  along  the 
said  highway,  whereby  large  quantities  of  water  had  been 
brought  on  to  plaintiff's  lands  and  injured  them.  It  further 
alleged  that  at  certain  seasons  water  was  brought  by  said 
drain  to  plaintiff's  land  with  such  velocity  that  it  overflowed 
the  drain  on  the  highway  in  front  of  his  lands,  and  dis- 
charged thereon  and  injured  them.  Plaintiff  claimed  dam- 
ages and  an  injunction. 

Defendants  moved  to  have  the  corporation  of  the  town- 
ship of  Bayham  added  as  defendants. 

J.  E.  Jones,  for  defendants. 
K.  C.  H.  Cassels,  for  plaintiff. 

The  Master  : — The  motion  was  made  in  reliance  on  see. 
610  of  the  Municipal  Act,  the  contention  being  that  the  ac- 
tion was  instituted  by  plaintiff  "by  reason  of  default  in 
keeping  the  highway  in  repair,'*  and  that  therefore  the  action 
must  be  brought  against  both  municipalities. 

Affidavits  have  been  filed  on  both  sides  bearing  on  the 
question  whether  the  corporation  of  the  township  of  Bayham 
were  in  any  way  concerned  in  the  construction  of  the  drain 
in  question.  These  are  conflicting,  and  therefore  it  would 
seem  that  the  motion  must  be  disposed  of  on  tiie  pleading. 
In  Imperial  Paper  Mills  v.  McDonald,  ante  412,  472,  it  was 
said  by  the  Chancellor:  "There  must  be  a  very  dear  and 
a  very  strong  case  made  to  induce  the  Court  to  introduce  a 
new  defendant  against  whom  the  plaintiff  does  not  wish  to 
proceed.'' 

Unless,  therefore,  this  action  is  one  "  for  default  in  keep- 
ing the  highway  in  repair,"  the  motion  must  fail  at  the  pres- 
ent stage.  This  would  not  prevent  a  different  disposition 
at  the  trial.  It  might  there  be  shewn,  for  some  reason,  that 
the  corporation  of  the  township  of  Bayham  should  be  a  party. 
But  I  am  unable  to  see  that  the  action  is  one  for  non-repair. 
There  is  no  such  all^ation  in  the  statement  of  claim.  How 
can  the  damage  sustained  here  be  said  to  be  caused  by  non- 
repair, any  more  than  if  the  township  of  Dereham's  agents 
or  servants  had  kindled  a  fire  on  the  highway  which,  through 
their  negligence,  had  spread  to  plaintiff's  land  and  destroyed 
his  crops? 
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Surely  the  first  element  of  an  action  for  non-repair  must 
be  that  some  person  lawfully  using  a  highway  has  been  in- 
jured thereon  by  its  being  out  of  repair.     .     .     . 

If  a  person  walking  on  the  highway  on  a  dark  and  tem- 
pestuous night  was  driven  off  the  road  into  the  ditch  and 
seriously  injured,  would  the  action  be  for  non-repair  by 
reason  of  the  existence  of  the  ditch?  There  might,  no  doubt, 
be  a  recovery  on  this  ground  owing  to  the  absence  of  a  guard 
rail,  which,  no  doubt,  would  be  a  breach  of  duty  on  the  part 
of  the  municipality.     But  that  is  a  different  question. 

The  defendants  are  not  without  remedy.  Under  sec.  609, 
they  are  entitled  to  bring  in  the  corporation  of  the  townsnip 
of  Bayham  as  third  parties,  and  they  may  have  leave  to  do 
so  now  if  so  advised. 

The  words  in  sec.  609  (1),  (2),  would  seem  adapted  to 
such  a  case  as  the  present. 

The  costs  of  the  motion  will  be  to  plaintiff  in  the  cause. 


Anqlin,  J.  April  218T,  1906. 

CHAMBERS. 

MON-TGOMERY  v.  SAGINAW  LUMBER  CO. 

Third  Pariy^  Procedure — Indemnity  or  Relief  over — Claim 
against  Foreign  Corporation — Cause  of  Action — Employ- 
er^  Insurance  Contract — Damages, 

Appeal  by  defendants  from  order  of  local  Judge  at  Wind- 
sor setting  aside  his  own  ex  parte  order  allowing  defendants 
to  issue  and  serve  a  third  party  notice,  and  setting  aside  the 
service  thereof  on  the  third  parties,  the  Standard  Life  and 
Accident  Insurance  Company. 

F.  E.  Hodgins,  K.C,  for  defendants. 

C.  A.  Moss,  for  the  third  parties. 

Anglin,  J.: — Defendants  are  sued  for  damages  alleged 
to  have  been  sustained  by  plaintiff,  an  employee  in  their 
factory.  They  carried  an  insurance  policy  with  the  company 
whom  they  seek  to  bring  in  as  third  parties,  by  which  the 
insurers  undertook  to  indemnify  the  assured  against  loss  by 
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reason  of  any  claims  made  in  respect  of  personal  injuries 
sustained  by  their  employees.  Defendants'  factory  is  at  Sand- 
wich, Ontario.  The  Standard  Life  and  Accident  Insurance 
Company  are  an  American  company,  not  licensed  to  do 
business  in  Ontario,  and  having  no  place  of  business  or 
agent  in  this  province.     .     .     . 

Whatever  claim  defendants  may  have  against  the  insur- 
ance company,  arising  or  to  arise  out  of  the  action  brought 
against  them  by  plaintiff,  is,  in  my  opinion,  a  claim 
for  indemnity  or  other  relief  over,  within  the  purview  of 
Rule  209.  This  is  certainly  the  case  as  to  any  damages  to 
which  plaintiff  may  be  found  entitled,  and  the  costs  to  which 
defendants  may  be  put  seem  to  be  also  within  the  scope  of 
the  loss  against  which  they  are  to  be  protected.  It  is  true 
that  the  right  to  payment  will  not  accrue  until  plaintiff  has 
judgment  against  defendants,  and,  it  may  be,  by  reason  of  a 
special  provision  of  the  policy,  not  until  defendants  have 
actually  paid  such  judgment.  This  may  prevent  defendants 
from  obtaining,  by  the  prosecution  of  third  party  proceed- 
ings, a  judgment  or  order  for  payment  against  the  insurance 
company.  But,  if  this  procedure  were  for  that  reason  to  be 
held  wholly  inapplicable,  its  main  purpose  would  be  frus- 
trated. "The  object  of  the  Act,^'  says  Blackburn,  L.J.,  in 
Benecke  v.  Frost,  1  Q.  B.  D.  419,  422,  "was  not  only  to 
prevent  the  same  question  being  litigated  twice,  but  to  obviate 
the  scandal  which  sometimes  arose  by  the  same  question 
being  differently  decided  by  different  juries."  See,  too,  Wil- 
son V.  Boulter,  18  P.  R.  107,  109.  It  is  obviously  important 
that  the  ascertainment  of  the  amount  of  damages  to  which 
plaintiff  may  be  entitled,  as  well  as  the  determination  of  the 
liability  of  defendants  to  pay  such  damages,  should  be  effected 
in  a  proceeding  that  will  bind,  as  to  these  issues  and  the  find- 
ings of  fact  on  which  they  depend,  the  insurance  company  as 
well  as  the  defendants. 

If  the  insurance  company  were  an  Ontario  corporation,  \ 
see  no  difficulty  in  the  way  of  their  being  brought  in  as  third 
parties.  N'or  does  the  fact  that  they  are  a  foreign  corpora- 
tion present  any  insuperable  obstacle.  Though  not  doing 
business  here,  nor  licensed  by  the  Ontario  government,  they 
may  be  sued  in  this  province  upon  any  contract  which  they 
have  made,  to  be  performed  witliin  Ontario,  and  which  has 
been  broken  witliin  the  province:  Rule  162  (e).  The  fact 
that,  in  doing  such  ])usiness  without  an  Ontario  license,  they 
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have  disregarded  the  prohibition  of  the  Ontario  Insurance 
Act,  while  it  would  prevent  their  maintaining  any  action  in 
respect  to  such  business  (Bessemer  Gas  Engine  Co.  v.  Mills^ 
8  0.  L.  K.  647,  4  0.  W.  R.  325),  cannot  avail  them  as  a 
defence  against  a  claim  upon  their  policy  otherwise  valid. 
If  liable  to  suit,  they  are  liable  to  third  party  procedure,  be- 
cause of  the  provision  of  Rule  209  that  a  third  party  notice 
shall  be  served  "  according  to  the  Rules  relating  to  the  ser- 
vice of  writs  of  summons,"  of  which  Rule  162  is  one. 

Upon  the  motion  which  defendants  must  make  under 
Rule  213,  the  third  parties  may  obtain  such  directions  as  the 
Court  may  deem  requisite  or  proper  to  assure  to'  them  the 
benefit  of  any  special  provisions  of  their  contract  with  de- 
fendants. Moreover,  it  will  be  open  to  the  Judge  or  officer 
who  deals  with  that  motion  to  further  consider  whether,  hav- 
ing regard  to  all  its  features,  this  is  a  case  proper  for  the 
application  of  the  third  party  procedure:  Donn  v.  Toronto 
Ferry  Co.,  11  0.  L.  R.  16,  i  0.  W.  R.  920,  973. 

The  appeal  of  defendants  will  be  allowed  with  costs  here 
and  below,  to  be  costs  to  defendants  in  the  third  party  pro- 
ceedings in  any  v^vent  thereof. 


HoDOixs.  T^c.  J.  IN  Admiralty.  April  12Tn,  1906. 

Exchequer  Court  ix  Admiralty. 

CAXADTAN  LAKE  AND  OCEAX  XAYTOATTOX  CO.  v. 
THE  "  DOROTHY." 

Sliip — Collision — Rules  of  Road  —  Negligence  —  Conflicting; 
Evidence — Damages — Costs. 

Action  for  damages  for  a  collision,  tried*at  St.  Catharines- 
and  Toronto. 

F.  King,  Kingston,  for  plaintiffs. 

W.  D.  McPherson,  for  defendant  ship. 

The  I^cal  Judge: — This  case  is  an  illustration  of  the 
experience  which  Admiralty  Courts  have  had  of  the  conflict 
of  evidence  in  collision  cases.     As  has  been  well  said  by  ifr. 
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Justice  Davis  of  the  Supreme  Court  of  the  United  Stated, 
^'  It  almost  universally  happens  in  cases  of  this  description 
(collision)  that  different  accounts  are  given  of  the  occur- 
rence by  those  in  the  employment  of  the  respective  vessek; 
and  that  the  Court  has  difficulty,  on  this  conflict  of  evidence, 
in  deciding  to  which  side  a  preferable  credence  should  be 
given.  There  are  generally,  however,  in  every  cajse,  some 
undeniable  facts  which  enable  the  Court  to  determine  where 
the  blame  lies:''  The  " Great  fiepublic,''  23  Wall.  at.  p.  29. 
And  a  similar  experience  has  been  given  in  the  House  of 
Lords  by  Lord  Blackburn  in  "  The  Khedive,"  5  App.  Cas.  at 
p.  880 :  "  The  Judge  of  the  Admiralty,  in  giving  the  reasons 
for  his  judgment,  observed  that  the  evidence  was,  as  is  not 
unusual,  very  conflicting,  and  that  he  had  not  been  able  to  re- 
concile it  with  the  supposition  that  both  parties  intended  to 
speak  the  truth.'* 

The  collision  between  the  steamers  in  this  case  took  place 
on  the  afternoon  of  2lBt  August,  1905,  in  the  Soulanges 
canal  in  the  province  of  Quebec,  nor  far  from  the  guard  lock 
at  Coteau.  The  preliminary  act  of  each  party  states  that  the 
time  of  the  collision  was  3.30  p.m.  The  engine-room  log- 
book of  the  "  Dorothy ''  gives  the  time  of  the  collision  as 
3.60  (4  o'clock)  p.m. — a  discrepancy  of  30  minutes.  Both 
pleadings  say  that  "  the  weather  was  clear,  and  there  was 
practically  no  wind,  and  very  little  current  in  the  canal.'' 
The  plaintiffs'  steamer  "J.  H.  Plummer"  is  of  992  tons' 
register,  about  254  feet  long,  37  feet  beam,  and  24  feet  deep, 
and  was  on  a  voyage  from  Fort  William  on  Lake  Superior  to 
Montreal.  The  "  Dorothy"  is  of  287  net  tons,  147  feet  long, 
27  feet  beam,  and  16  feet  deep,  and  was  on  a  voyage  from 
Wilmington  in  the  State  of  Delaware,  to  Houghton  in  the 
State  of  Michigan,  United  States.  While  the  "Plummer" 
was  coming  out  of  the  lock,  passing  signals  of  one  blast  each 
were  exchanged  between  the  steamers,  indicating  that  they 
would  pass  each  other  port  to  port. 

The  preliminarj'  act  of  the  "  Plummer,"  in  describing  the 
collision,  alleges  that  the  "  Dorothy  "  sheered  from  her  side 
of  the  canal  across  the  course  of  the  "Plummer,"  and  the 
answer  to  question  14  charges  that  the  fault  attributed  to  the 
"  Dorothy  "  is  improper  navigation,  first,  in  leaving  her  side 
of  the  canal  and  throwing  herself  across  the  course  of  the 
"Plummer,"  and  then  in  attempting  to  straighten  up  and 
regain  her  first  course,  after  the  "  Plummer'e "  two-whistle 
signal,  instead  of  either  reversing  her  engines  and  coming  to 
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a  stop,  or  else  continuing  towards  the  south  bank  in  the  di- 
rection of  her  sheer. 

The  preliminary  act  of  the  "  Dorothy  "  alleged  that,  "  The 
^  J.  H.  Plummer'  apparently  not  navigating  in  accordance 
with  the  single  blast  signal,  the  engine  of  the  *  Dorothy '  was 
stopped  and  backed.  The  *J.  H.  Plummer'  then  blew  a 
passing  signal  of  two  blasts,  and  sheered  or  steered  to  port 
toward  and  into  the  '  Dorothy^s '  port  bow."  And  the  an- 
swer to  question  14  charges  that  the  fault  of  the  "J.  H. 
.Plummer  "  was  that  (1)  "  she  violated  article  28  of  the  rules 
of  the  road  in  the  following  particulars:  (a)  In  that  she 
did  not  direct  her  course  to  starboard,  as  she  agreed  by  her 
single-blast  passing  signal,  (b)  In  that  she  blew  a  passing 
signal  of  two  blasts,  and  directed  her  course  to  port  after 
agreeing  by  whistle  signal  to  direct  her  course  to  starboard, 
(c)  In  that  she  failed  to  stop  and  reverse.  (2)  That  she 
violated  article  29  of  the  rules  of  the  road,  (a)  In  that  she 
did  not  maintain  a  proper  look-out.  (3)  In  that  she  violated 
article  25  of  the  rules  of  the  road,  in  that  she  failed  to  keep 
to  that  side  of  the  mid-channel  which  lay  on  her  own  star- 
board side." 

The  evidence  given  on  this  trial  is  a  mass  of  contradic- 
tions, and  necessitates  such  an  analysis  of  the  leading  facts, 
and  the  drawing  of  such  reasonable  deductions  therefrom,  as 
will  enable  the  Court,  sitting  as  a  jury,  to  decide  to  which 
statements  a  preferable  credence  should  be  given. 

The  witnesses  for  the  ^'Plummer"  say  that  the  "Dor- 
othy" was  improperly  navigated,  that  she  sheered  across  the 
bow  of  the  "Plummer,"  and  that  she  kept  going  ahead  up 
to  the  time  of  the  collision.  The  "  Dorothy^s  "  witnesses  say 
that  the  "Plummer"  was  improperly  navigated,  that  she 
sheered  across  the  bow  of  the  "  Dorothy,"  and  kept  going 
ahead  at  the  time  of  the  collision.  Each  side  further  says 
that  its  vessel  stopped  and  reversed  under  the  order  "full 
speed  astern." 

The  witnesses  for  the  "Plummer"  further  say  that  the 
"Dorothy"  sheered  from  one  side  to  the  other,  and  that  her 
stem  struck  the  bank  of  the  canal  before  the  collision. 

The  "Dorothy's"  witnesses  say  that  she  kept  "abso- 
lutely parallel  to  the  bank  of  the  canal  all  the  tirfte/'  and 
that  the  force  of  the  collision  drove  her  bow  on  the  bank  of 
the  canal. 

Taking  this  latter  J^tatement  first,  which  came  out  in  the 
following  answers  of  the  captain  of  the  Dorothy:     Q.  403. 
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'•  You  were  perfectly  right  in  saying  that  she  (the  ^  Dorothy ') 
remained  absolutely  parallel  to  the  bank  all  the  time?  A. 
Yes,  1  think  so."  He  had  previously  stated  Q.  247.  ''  What 
was  your  position  to  the  bank  at  the  time  of  the  collision? 
A.  Our  bow  was  inclined  towards  the  bank/'  Q.  249.  "  Prior 
to  the  striking?  A.  Yes/'  Q.  250.  "  About  how  far  from 
the  bank  ?  A.  When  I  started  to  back  she  was  30  or  36  feet 
from  the  bank,  but  in  backing  she  would  naturally  swing  a 
little,  her  stem  would  go  out,  and  that  would  throw  our  bow 
towards  the  bank.  I  should  say  our  bow  was  possibly  25  feet 
from  the  bank  when  the  ^  Plimimer '  hit  us."  Q.  251. 
*^  And  her  stem  ?  A.  Her  stem  was  probably  a  little  towards 
the  middle  of  the  canal." 

This  evidence  shews  that  instead  of  being  "absolutely 
parallel  to  the  bank  all  the  time,"  the  "  Dorothy  "  was  dia- 
gonally or  angle-wise  across  the  canal  at  the  time  of  tlie 
colision.  And  it  would  seem  a  reasonable  deduction  from  tne 
backing  movement  described,  that  the  swinging  of  the 
**  Dorothy's  "  stern  outwards  towards  the  middle  of  the  canal 
would  make  her  bow  follow  the  track  of  the  stern  and  move 
towards  that  outward  course,  provided  her  helm  was  kept 
amidships,  or  so  moved  as  to  counteract  the  outward  swing 
of  the  stern  from  the  bank, — for  it  could  not  be  presumed 
that  the  continuous  moving  backward  would  operate  so  as  to 
cause  the  "  Dorothy  "  to  swing  as  on  a  fixed  pivot. 

This  diagonal  or  angle-wise  position  of  the  "  Dorothy  " 
is  more  fully  described  by  the  captain  of  the  "  Plummer." 
Q.  33.  '•  What  action  did  you  observe  the  ^  Dorothy '  to  take 
after  the  one-whistle  agreement  ?  A.  The  ^  Dorothy '  wa^ 
.  making  very  bad  steering ;  she  was  first  on  one  bank  and 
theji  on  the  other."  Q.  54.  "  What  was  the  first  deviation, 
if  any,  that  you  observed  after  that?  (her  being  on  the 
^Pliimmer's'  starboard  side).  A.  She  started  out  for  the 
middle  of  the  canal."  Q.  55.  "How  far  did  she  got?  A. 
She  got  out  across  our  bow,  past  the  middle  of  the  canal 
with  her  bow."  Q.  73.  "  Where  was  the  *  Dorothy's'  stern  ? 
A.  Up  against  the  bank  or  close  against  the  bank."  Q. 
74.  "  Close  to  which  bank  was  the  stem  of  the  *  Dorothy  '  ?  A. 
The  north  bank,  and  her  head  heading  to  the  south  bank." 
Q.  89.  •"Out  of  her  own  water?  A.  Yes.  "And  further 
on  he  said  in  answer  to  Q.  429 :  "  She  had  come  over  to  the 
north  side,  and  when  she  got  to  the  north  side  she  started  out 
for  the  south  side,  and  when  she  started  for  the  south  side,  I 
blowed  two  whistles." 
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Cinginni,  the  wheelaman  of  the  ^'Dorothy/'  aaid^  Q. 
262.  "  Was  she  (the/  Dorothy')  coming  ahead  all  the  time? 
A.  Yes.  Just  at  the  time  of  the  collision  we  go  back  a  little 
across  towards  the  bank^  she  run  to  the  bank/'  Q.  53. 
"  What  direction  was  she  pointing  in  that  way?  A.  She  was 
pointing  towards  the  bank."  But  others  of  the  "  Dorothy's '' 
ofiScers  swear  she  was  going  full  speed  astern  before  the 
collision;  while  officers  of  the  "Plummer"  swear  that  she 
moved  forward,  and  sheered  from  side  to  side,  and  that  her 
bow  went  over  the  centre  line  of  the  canal. 

On  this  point,  whether  the  "  Dorothy  "  was  moving  for- 
ward or  reversing,  the  evidence  of  Denison,  a  passenger,  is 
material.  Qs.  16  and  17 :  "  Tell  us  what  you  noticed  with 
reference  to  the  beginning  from  the  time  you  first  noticed  her 
(the  '  Dorothy ')  ?  A.  I  noticed  her  coming  up  the  canal,  a 
considerable  distance  down  the  canal,  and  when  she  got  fur- 
ther up  the  canal  she  veered  from  the  side  she  was  travelling 
on  to  over  the  centre  of  the  canal."  Q.  18.  "Towards 
which  bank  ?  A.  Towards  the  right  hand  bank,  which  would 
be  the  south  bank.  She  passed  over  the  centre  line  of  the 
canal — I  don't  know  as  to  the  distance,  how  far  over,  but  she 
came  over  towards  the  south  bank  a  considerable  distance,  and 
then  gradually  straightened  herself  out,  and  returned  to  her 
couree  pretty  well  about  the  centre  of  the  canal.  She  came 
along  on  that  course  for  some  distance,  and  within  a  short 
distance  of  the  ^Hummer,'  she  swung  across  the  canal  in 
almost  an  identical  manner  to  the  way  she  had  done  in  the 
first  place."  Q.  22.  "  When  she  swung  across  this  time,  what 
position  would  her  stem  occupy  with  reference  to  the  north 
bank?  A.  Approximately  close  to  it."  Q.  23.  "And  her 
bow,  with  reference  to  the  centre  line  of  the  canal?  A. 
Past  it." 

There  are  some  other  material  facts  disclosed  in  the  evid- 
ence which  have  a  bearing  on  the  question  to  which  side 
a  preferable  credence  shall  be  given.  (1)  The  criticism  of 
the  wheelsman  of  the  "Plummer"  on  the  steering  of  the 
"Dorothy"  when  approaching  the  "Plummer,"  which  was 
brought  out  on  the  cross-examination  of  the  captain  of  the 
"  Plummer."  Q.  255.  "  From  the  time  you  left  the  guard 
lock  up  to  the  time  of  the  collision  was  any  statement  made  to 
you,  or  anvthing  said  to  you  by  any  man  or  officer  of  the 
^Plummer?'  A.  There  was  by  the  wheelman."  Q.  256. 
"Wihat  did  he  say?  A.  He  said  that  this  boat  here,  the 
^Dorothy,'  was  making  awfully  bad  steering;  and  I  said  yes, 
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I  am  going  to  go  ad  slow  as  I  can  and  as  careful  as  I  can.*' 
(2)  llie  conversation  between  the  captain^  as  they  passed 
immediately  after  the  ccJlision,  which  I  find  to  have  been  as 
given  by  the  captain  on  the  "  Plummer,"  ''  When  we  got 
abreast  of  one  another,  bridge  to  bridge,  or  just  about,  1  says 
to  him,  "Captain,  I  done  all  I  could  for  you/^  He  says* 
"  I  know  you  did,  my  stem  was  on  the  bottom,  and  I  could 
not  help  it,  or  dragged  the  bottom,  or  something  to  that 
effect"  (p.  33.)  These  two  facts  are  more  consistent  with 
the  evidence  given  on  the  part  of  the  "  Piunmier  **  than  that 
given  on  the  part  of  the  "  Dorothy/^ 

Then  consideration  must  ab^o  be  given  to  the  expert  evi- 
dence respecting  the  size  of  the  rudders  in  ocean  and  shallow 
fresh  water  navigation,  and  the  enlargement  of  the  "Dorothy's^* 
after  the  collision.  Captain  McMaugh's  vjvidence  is  material. 
Q.  36.  "  If  you  observed  a  vessel  taking  a  devious  course 
from  bank  to  bank,  in  approaching  you,  liow  would  you  ac- 
count for  that, — what  is  causing  that?  A.  She  is  certainly 
very  erratic  in  her  movement.  It  might  be  caused  by  the 
officer,  or  want  of  proper  steering  apparatus."  Q.  38.  "  Would 
the  size  of  the  rudder  have  anything  to  do  with  the  erratic 
movement  ?  A.  Yes,  it  has.  That  has  been  the  trouble  with 
most  of  these  sea-going  vessels  coming  to  our  fresh  water,  that 
the  rudders  have  been  found  too  small  for  canal  purposes, 
and  in  nearly  every  instance  they  have  been  enlarged."  The 
following  month  when  the  "Dorothy"  was  in  the  dry  dock  at 
Cleveland  for  repairs,  her  rudder  was  enlarged  by  an  exten- 
sion of  about  15  to  18  inches  at  the  top  and  about  12  inches 
at  the  centre. 

Another  fact  brought  out  in  evidence,  but  not  commented 
en  by  counsel,  is  the  discrepancy  between  the  time  of  the  col- 
lision as  stated  in  the  preliminary  act  filed  by  the  "  Dorothy,*'' 
3.30  p.m.,  and  the  time  stated  in  the  engine-room  log-book,. 
3.60  or  4  p.m. — ^a  difference  of  half  an  hour.  From  an  in- 
spection of  the  engine-room  log-book,  it  seemed  to  have  been 
very  carelessly  kept ;  and  it  certainly  does  not  record  a  daily 
or  regular  statement  of  the  signals  given  to  the  engine-room. 
Xo  amendment  to  the  preliminary  act  is  now  allowable,  as 
stated  by  Dr.  Lushington  in  The  "Vortigem,"  Swab.  518: 
"  Xeither  party  is  allowed  to  depart,  from  the  case  he  has  set 
up  in  his  preliminary  act."  The  same  hour,  3.30  p.m.. 
appears  in  the  statement  of  defence,  and  no  application  was 
made  to  amend,  or  to  state  more  correctly  in  the  pleadings  tho- 
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alleged  log-book  time  of  the  collision.    See  The  "Miranda/' 
7  P.  D.  185. 

After  a  careful  review  of  the  evidence,  1  have  come  to  the 
conclusion  that  a  preferable  credence  should  be  given  to  the 
evidence  adduced  on  the  part  of  the  "  Plummer/^  as  to  the 
facts  of  the  collision;  and  I  therefore  find  that  the  naviga 
tion  of  the  "  Dorothy  "  was  faulty,  and  caused  her  to  sheer 
from  side  to  side  in  the  canal,  and  that  she  is  mainly  re- 
sponsible for  the  collision. 

I  further  find  that  this  sheering  of  the  "  Dorothy ''  from 
side  to  side,  before  meeting  the  "  Pluramer,'*  being  inconsist- 
ent with,  and  a  violation  of,  the  mutual  agreement  arrived 
«t  by  the  single  blast  signal  to  pass  port  to  port,  warranted  the 
"Plummer*'  in  assuming  that  such  agreement  could  not  be 
carried  out,  and  that  a  new  agreement  was  necessary — but 
what  was  the  appropriate  action  or  agreement  will  be  consid- 
ered later  on.    See  The  "  DesMoines/'  154  U.  S.  584. 

While  I  find  that  the  chief  fault  for  this  collision  was  the 
faulty  navigation  of  the  "  Dorothy,''  there  are  some  facts 
affecting  the  liability  of  the  "  Plummer  "  which  must  be  con- 
sidered. The  first  is  respecting  her  compliance  with  article 
25a  (1904),  which  provides  that  "  in  narrow  channels,  every 
steam  vessel  shall,  when  it  is  safe  and  practicable,  keep  to 
that  side  of  the  fair  way,  or  mid-channel,  which  lies  on  the 
starboard  side-  of  such  vessel."  The  evidence  given  by  the 
officers  of  the  "  Plummer "  establishes  the  fact  that,  after 
leaving  the  guard  lock,  she  overlapped  the  centre  line  of  the 
canal  by  about  8  or  10  feet,  or  about  one-fourth  of  her 
beam.  A  similar  overlapping  by  the  "  Dorothy  '*  is  proved 
by  the  evidence  of  Wright,  immediately  before  the  collision. 
He  said  that  the  "  Dorothy's  "  nose  was  about  ten  feet  across 
the  centre  line  of  the  canal,  and  that  she  then  began 
straightening  up.  Q.  269.  "And  what  then  happened? 
A.  Then  she  struck  us  on  the  port  side  of  the  stem,  and 
scarred  us  there." 

Both  vessels  therefore  violated  the  rule  of  the  road^  which 
as  stated  in  Towboat  No.  7,  Norfolk  and  Western,  74  Fed. 
R.  906,  requires  that  when  vessels  approach  each  other  in 
channels,  especially  narrow  ones,  each  vessel  is  bound  to  keep 
well  over  to  the  side  of  the  channel  on  his  starboard  hand. 
See  also  Newport  News,  105  Fed.  R.  389. 

The  localities  of  the  wounds  caused  oy  the  collision,  on 
both  steamers,  are  important  in  determining  where  in  th^ 
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canal  the  collision  must  have  taken  place.  The  "Plum- 
mer's''  beam  is  about  37  feet;  and,  assuming  her  being,  as 
stated,  about  8  or  10  feet  over  the  centre  Une,  her  stem  would 
be  a  little  within  her  starboard  side  of  the  canal,  and  the 
wound  on  her  being  about  10  inches  from  her  stem  on  her 
port  bow,  and  the  "Dorothy's^'  beam  being  about  27  feet, 
and  the  wound  on  her  being  about  6  or  8  inches  from  her 
stem  on  her  port  bow,  are  facts  which  justify  the  conclu- 
sion that  the  collision  must  have  taken  place  about  or  on. 
the  centre  line  of  the  canal,  and  that  neither  vessel  was  keep- 
ing wholly  within  her  own  water.  For  it  has  been  well  said 
that  "  the  wound  made  by  a  collision  is  one  fact  which  out- 
weighs all  other  evidence  as  to  locality  or  speed, — ^it  cannot 
be  argued  or  explained  away."  And,  as  I  find,  this  conclusion 
warranted  by  the  evidence,  it  follows  that  the  "  Plummer  *'  was 
also  in  fault  in  not  complying  with  the  rule  of  the  road 
quoted  above  which  requires  that,  "  In  narrow  channels,  every 
steam  vessel  shall,  when  it  is  safe  and  practicable,  keep  to 
that  side  of  the  fair  way  or  mid-channel  which  lies  on  the 
starboard  side  of  such  vessel/'  The  normal  width  of  the 
canal  is  164  feet,  and  the  width  at  the  bottom  is  said  to  be 
about  from  100  to  120  feet — thus  giving  a  sufficient  water 
space  of  from  50  to  60  feet  to  each  steamer  to  pass  the  other 
within  her  own  water. 

The  sailing  rule  above  quoted  was  considered  in  The 
*'  Unity,''  Swab.  101 — the  case  of  a  vessel  coming  midway 
down  the  channel  of  the  river  rather  south  inclined  to  the 
south.  Dr.  Lushington,  quoting  the  rule  of  the  road,  and 
commenting  on  the  expression  "  whenever  it  is  safe  and  prac- 
ticable," said :  **  What  is  the  meaning  of  these  words?  I  ap- 
prehend it  to  be  where  there  is  no  local  impediment  of  any 
kind,  no  difficulty  arising  from  the  peculiar  formation  of 
the  channel  itself,  no  storm,  no  wind,  or  anything  of  that 
kind  occurring.  Then  the  obligation  continued  to  keep  to 
the  starboard  side,  and  no  consideration  of  convenience,  no 
opportunity  of  accelerating  the  speed,  none  whatever,  can 
justify  a  disobedience  of  this  statute." 

And  in  The  '^  Fanny  M.  Carvell,"  13  App.  Cas.  459,  the 
Judicial  Committee  of  the  Privy  Council  held  that  the  in- 
fringement of  the  rule  '^must  be  one  having  some  possible 
connection  with  the  collision  " — thus  throwing  upon  the  party 
guilty  of  the  infringement  the  burden  of  shewing  that  it 
could  not  possibly  have  contributed  to  the  collision.  Proof 
of  that  kind  has  not  been  given,  nor  does  it  seem  possible. 
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I  have  intimated  that  the  faulty  navigation  of  the 
"  Dorothy  "  in  sheering  from  side  to  side  in  the  canal  war- 
ranted the  captain  of  the  "  Plummer  "  in  proposing  that  a 
new  agreement  should  be  arranged  for  the  steamers  pass- 
ing each  other  in  the  canal.  The  captain  under  rule  28  pro- 
posed by  a  two-blast  signal  to  pass  starboard  to  starboard. 
This  signal  was  not  answered  by  the  "  Dorothy/'  as  it  should 
have  been;  and  I  must  here  repeat  the  rule  referred  to  in 
Cadwell  v.  Bielman,  7  0.  W.  R.  398,  that  **the  duty  to 
answer  a  signal  is  as  imperative  as  the  duty  to  give  one." 
But  I  think  that  the  appropriate  signal  under  the  rule  when 
he  noticed  the  faulty  navigation  of  the  "  Dorothy,"  and  the 
warning  comment  of  his  wheelsman  that  "  the  ^  Dorothy  ^  was 
making  awfully  bad  steering,"  should  have  been  the  danger 
signal  indicated  in  the  same  rule  as  follows :  "  In  ever}'  case 
where  the  pilot  of  one  steamer  fails  to  understand  the  course 
or  intention  of  an  approaching  steamer,  whether  from  sig- 
nals being  given  or  answered  erroneously,  or  from  other 
causes,  the  pilot  of  such  steamer  so  receiving  the  first  pass- 
ing signal,  or  the  pilot  so  in  doubt,  shall  sound  several  short 
and  rapid  blasts  of  the  whistle,  not  less  than  four;  and  if 
the  vessels  shall  have  approached  within  half  a  mile  of  each 
other,  "both  shall  reduce  their  speed  to  bear  steerage  way 
and  if  necessary  stop  and  reverse."  When  the  faulty  navi- 
gation of  the  "  Dorothy "  was  noticed,  I  think  the  "  Plum- 
mer" should  then  have  stopped,  and,  if  necessary,  reversed. 
See  The  "Albert  Dumois,"  177  U.  S.  240. 

Then  as  to  the  contention  that  there  was  no  proper  look- 
out on  the  "  Plummer."  I  cannot,  after  reading  the  comment 
of  the  captain  and  wheelsman,  find  that  the  absence  of  a 
look-out,  as  required  by  the  rules,  contributed  to  the  colli- 
sion. And  in  The  "Blue  Jacket/'  149  U.  S.  371,  it  was 
said:  " It  is  well  settled  that  the  absence  of  a  look-out  is  not 
material  when  the  presence  of  one  would  not  have  availed  to 
prevent  a  collision"  (p.  389). 

The  Merchant  Shipping  Act,  1894  (Imp.),  provides 
(sec.  419,  sub-sec.  8),  where  in  the  case  of  a  collision  it  is 
proved  to  the  Court  before  which  the  case  is  tried  that  any  of 
the  collision  regulations  have  been  infringed,  the  ship  by 
which  the  regulations  have  been  infringed  shall  be  deemed 
to  be  in  fault,  unless  it  is  shewn  to  the  satisfaction  of  the 
Court  that  the  circumstances  of  the  case  made  departure 
from  the  regulations  necessary. 
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These  collision  regulations  have  been  framed  for  the  pro- 
tection of  lives  and  property  in  navigating  the  sea  and  the 
inland  lakes  and  rivers,  and  for  the  guidance  of  navigators 
taking  early  and  prompt  measures  to  avoid  "  the  risk  of  a 
collision/^  And  so  strictly  have  the  Courts  enforced  them 
that  even  when  a  vessel  committed  a  comparatively  venial 
error  it  was  held  that  it  could  not  be  absolved  from  the  con- 
sequences prescribed  by  law,  and  must  be  held  liable:  Amat- 
son  Speers,  16  App.  Cas.  37. 

It  is  therefore  no  justification  for  a  departure  from  the 
rules  of  navigation  that  one  vessel  was  disregarding  the  duty 
of  observing  an  obligatory  rule,  that  the  other  is  therefore 
authorized  to  proceed  other  than  in  strict  conformity  to  the 
rule  she  is  bound  to  observe,  and  which  she  sees  the  other 
is  disregarding.  Instead  of  affording  any  right,  or  dis- 
cretion, or  relaxation  of  vigilance,  it  imposes  the  duty  of 
special  care,  prompt  action  and  maritime  skill.  For  it  has 
been  well  said  by  Sir  James  W.  Colville  in  The  "  Frederick 
William,"  4  App.  Cas.  at  p.  672,  *'  To  leave  to  masters  of 
vessels  a  discretion  as  to  obeying  or  departing  from  the  sail- 
ing rules  is  dangerous  to  the  public ;  and  that  to  require  them 
to  exercise  such  discmtion,  except  in  a  very  clear  case  of 
necessity,  is  hard  upon  the  masters  themselves,  inasmuch  as 
the  slightest  departure  from  these  rules  is  almost  invariably 
relied  upon  as  constituting  a  case  of  at  least  contributory 
negligence.'* 

No  circumstances  have  been  proved  in  this  case  warrant- 
ing a  departure  by  either  steamer  from  the  collision  regu- 
lations, and  T  must  therefore  find  that  each  of  them  in- 
fringed the  regulations  as  to  the  rule  of  the  road,  and  that 
both  of  them  therefore  were  in  fault  for  the  collision. 

The  damages  caused  to  both  ships  will  be  equally  divided, 
and  each  party  will  bear  his  own  costs.  Reference  to- the 
District  Registrar  to  take  the  necessary  accounts.  See  R. 
S.  C.  ch.  79,  sec.  70;  The  ''  Agra*^  and  "Elizabeth  Jenkins,'* 
L.  R.  1  P.  C.  501 ;  and  the  form  of  the  decree  in  The  Stoom- 
voart  "Maatschappy  Netherland  "  v.  Peninsular  and  Orien- 
tal Stoam  Navigation  Co.,  7  App.  Cas.  795. 
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HoDGiNS,  Master  in  Ordinary.  April  30th,  1901. 

MASTER'S  OFFIOB. 

Ke  MERCHANTS'  LIFE  ASSOCIATIOX. 

VERNOXS'  CLAIMS. 

Life  Insurance — Unmatured  Policy  —  Mode  of  Cakulatiiuj 
Present  Value  of  Reversion. 

Claims  made  under  life  insurance  policies  upon  the 
winding-up  of  a  friendly  society. 

The  Master: — The  claimants  under  the  policies  of  life 
insurance  in  this  matter  contend  that  by  the  payment  of  a 
yearly  premium  of  $13.10  for  4  years,  in  all  $52.40  for  an 
insurance  of  $1,000  on  the  life  of  P.  C.  Vernon,  the  present 
value  of  the  policy  is  $221.12,  and  that  by  the  payment  of  a 
yearly  premium  of  $12.76  for  4  years,  in  all  $51.04  for  an 
insurance  of  $1,000  on  the  life  of  J.  R.  Vernon,  the  present 
value  of  the  policy  is  $212.50;  in  other  words,  that  payments 
to  a  life  insurance  company  aggregating  $103.44  have  in  4 
years  gained  or  have  entitled  the  insure!  to  $433.62.  The 
contention,  if  correct,  is  rather  startling  to  all  interested  in 
life  insurance,  and  especially  to  all  interested  in  friendly, 
society  insurance,  the  company  in  this  litigation  being  a 
friendly  society,  and  one  whose  very  low  rates  of  premium 
compelled  me,  on  the  evidence  of  actuaries,  to  find  that  its 
low  rates  had  contributed  nothing  towards  the  formation  of 
a  reserve  fund,  which  is  essential  and  a  financial  necessity  in 
ordinary  insurance  companies. 

The  order  of  reference  directs  me  to  calculate  the  present 
value  in  the  sum  assured  by  each  of  the  above  policies  at  the 
decease  of  the  life  assured,  and  also  the  present  value  of  a 
life  annuity  equal  to  the  future  premium  which  would  become 
payable  during  the  probable  duration  of  the  life  assured, 
and  to  allow  the  difference. 

In  ascertaining  the  respective  amounts  so  directed,  refer- 
ence has  been  had  to  the  tables  of  the  Institute  of  Actuaries 
of  Great  Britain,  recognized  by  the  Insurance  Act,  R.  S.  0. 
1897  ch.  203,  sec.  149,  sub-sec.  2,  in  so  far  as  the  said  tables 
are  applicable. 
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In  these  tables  I  find  that  the  figures  in  the  first  two 
columns  x  and  ax  are  absolute  and  unchangeable^  and  that 
the  third  Ax  and  the  fourth  Px  are  variable.  CJolumn  x  gives 
the  age,  which  is  the  governing  factor.  Column  ax  gives  the 
discounting  factor,  which  governs  the  present  value  of  an 
annuity  of  $1  payable  at  the  end  of  the  year;  but  when  the 
annuity  is  payable  in  advance  it  has  to  be  increased  by  one. 
Column  Px  gives  the  amount  of  the  usual  annual  premium 
for  an  insurance  of  $1.  Column  Ax  gives  the  product  of  the 
multiplication  of  the  discounting  factor  ax  plus  one,  by  the 
actual  annual  premium  charged  for  an  insurance  of  $1. 

The  present  value  in  the  sum  assured  ($1,000)  by  the 
policy  on  the  life  of  P.  C.  Vernon  is  found  by  ascertaining 
that  she  is  now  of  the  age  of  46  years.  For  that  age  the  dis- 
counting factor  is  12.92G7  plus  one  (equals  13.9267),  as  the 
premium  was  payable  in  advance.  The  annual  premium 
charged  by  this  association  for  that  age  is  $15.44.  These 
multiplied  together  give  $215.028248. 

The  present  value  of  a  life  annuity  equal  to  the  future 
premiums  which  would  become  payable  during  the  probable 
duration  of  life  of  the  said  P.  C.  Vernon  is  obtained  by  taking 
the  same  discounting  factor  (13.9267)  and  multiplying  it  by 
$13.10,  the  amount  of  the  annual  premium  she  had  been 
paying  for  the  insurance,  b^inning  at  the  age  of  42,  of 
$l!^000  on  her  life,  which  gives  $182.439770. 

Present  value  in  the  sum  assured   $215  02 

Present  value  of  future  premiums   182  43 

Which  would  make  the  amount  to  be  allowed 

to  P.  C.  Vernon  $32  59 

But,  as  the  actuaries  make  it  $33.28,  I  allow  that  sum. 

Applying  the  same  computation  to  the  claim  of  J.  R. 
Vernon  on  his  policy  for  $1,000,  who  was  insured  at  the  age 
of  41  (premium  ^$12.76),  and  he  is  now  of  the  age  of  45 
years  (premium  $14.68),  I  allow  the  sum  stated  by  the 
actuaries,  $32.29. 

As  the  claims  made  are  so  largely  in  excess  of  the  pre- 
miums paid  for  the  4  years'  insurance  and  of  the  amounts 
allowed,  T  let  the  claimants  bear  their  own  costs. 

[Note — This  judgment  of  the  Master  was  given  on  a 
reference  back,  directed  by  the  Divisional  Court  (1  0.  L.  E. 
257),  and  was  partly  reversed  on  appeal  (2  0.  L.  R.  682). | 
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C.  A. 

GAMBELL  v.  HEGGIE. 

Seduction — Evidence  of  Plaintiff's  Daughter  Disclosing  Rape 
— Father's  Statutory  Right  of  Action — Presumption  of 
Service — Right  of  Jury  to  Believe  Part  of  Evidence  only 
— Evidence  of  Paternity, 

Appeal  by  defendant  from  judgment  of  a  Divisional  Court 
(6  0.  W.  R,  184,  10  0.  L.  R.  489)  allowing  an  appeal  from 
the  judgment  of  Teetzel,  J.  (5  0.  W.  R.  746),  dismissing 
action  for  seduction,  after  disagreement  of  jnry. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclarek,  JJ.A.,  Clute,  J. 

W.  E.  Middleton,  for  defendant.  i 

T.  J.  Blain,  Brampton,  for  pTaintiflP.  ] 

Garrow,  J. a.: —  .  .  .  The  action  has  been  tried  3 
times,  and  each  time  the  jury  disagreed. 

As  will  be  seen,  defendant's  whole  contention  at  present 
is  not  that  there  is  no  evidence  that  he  had  had  carnal  con- 
nection with  plaintiff's  daughter,  by  reason  whereof  slie  be- 
came pregnant  and  was  delivered  of  a  child,  but  that  the 
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evidence  of  the  daughter,  if  believed,  proves  that  this  con- 
nectioa  was  obtained  by  force,  and  in  circumstances  amount- 
ing to  a  felony.  And  Vincent  v.  Sprague,  3  U.  C.  R.  283, 
was  relied  on  as  an  authority  that,  in  such  circumstances,  the 
action  must  fail.  And  to  this  contention  Teetzel,  J.,  appears 
to  have  acceded  by  granting  the  order  dismissing  the  action. 
The  Divisional  Court,  however,  took  the  opposite  view,  and 
set  aside  the  order. 

At  p.  495  of  10  0.  L.  R.  the  Chancellor  quotes  with 
approval  from  the  judgment  in  Kennedy  v.  Shea,  110  Mass. 
147,  151,  the  following  passage:  "  The  gist  of  the  action  is 
the  debauching  of  the  daughter,  and  the  consequent  sup- 
posed or  actual  loss  of  her  services.  It  is  immaterial  to 
plaintiff's  claim  junder  what  special  circumstances  the  injury 
was  wrought,  or  whether  it  was  accompanied  with  force  and 
violence.  Or  not.  The  action  will  lie  although  trespass  vi  et 
anuis  might  have  been  sustained.  It  would  be  no  defence 
that  the  crime  was  rape  and  not  seduction."  I,  too,  approve, 
and  1  have  repeated  the  quotation  because,  in  my  opinion,  it 
succinctly '  meets  and  answers  Mr.  Middleton's  ingenious 
argument  for  defendant,  and  indeed  covers  the  whole  sub- 
stantial ground  involved  in  this  appeal. 

The  common  law  action  of  seduction  was  based  upon  the 
relationship,  not  of  parent  and  child,  but  of  master  and  ser- 
vant, and  the  gist  of  the  action  was  the  loss  of  service  caused 
by  the  illness  resulting  from  the  connection.  Where  the 
daughter  was  an  infant  residing  at  home,  this  service  was 
presumed,  but  where  she  was  adult  or  residing  elsewhere,  the 
service  had  to  be  proved.  And  that  is  the  case  still  in  Eng- 
land: see  Whitbourne  v.  Williams,  [1901]  2  K.  B.  722.  But, 
as  modified  by  R.  S.  0.  1897  ch.  69,  the  service  necessary  at 
common  law  to  maintain  the  action  is,  in  the  case  of  a  par- 
ent suing,  to  be  presumed,  and  no  evidence  to  the  contrary 
is  to  be  received:  In  other  respects  the  action  is  still,  in 
my  opinion,  the  common  law  action,  and  not  a  new  or  statu- 
tory action  merely. 

And  at  common  law  the  action  always  involved  the  idea 
of  trespass:  see  Dodd  v.  Norris,  3  Camp.  518.  And  the  de- 
claration might  have  been  either  in  trespass  or  in  case: 
Chamberlain  v.  Hazlewood,  5  M.  &  W.  515.  In  such  an 
action  consent  by  the  servant  could  only  bind  herself.  It 
could  not  bind  the  master.  If  she  did  jiot  consent,  she  too 
might  have  an  action  for  the  assault,  but  the  injury  to  the 
master  was  the  same  whether  she  consented  or  not. 
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Vincent  v.  Sprague,  3  U.  C.  R.  283,  unless  read,  as  I 
think  it  should  be,  in  conjunction  with  the  subsequent  cases 
on  the  subject,  is  somewhat  misleading.  Reading  it  alone, 
one  might  almost  infer  that  proof  of  the  crime  was  actually 
a  defence  to  the  civil  action  for  damages.  But  Sir  John 
Robinson,  C.J.,  who  delivered  the  leading  judgment  in  that 
case,  also  delivered  the  judgment  in  the  subsequent  case  of 
Brown  v.  Dalby,  7  U.  C.  R.  160,  in  which  it  is  apparent  that 
he  did  not  proceed  in  that  case  out  of  consideration  for  de- 
fendant, but  rather  in  conformity  to  the  rule  of  public  policy 
^that  where  the  facts  disclosed  a  crime  there  could  be  no 
recovery  of  damages  in  a  civil  action  until  the  criminal  had 
been  prosecuted — a  consideration  which  leads  me  to  think 
that  the  earlier  case  also  proceeded  upon  a  similar  prin- 
ciple, although  not  so  expressed  in  the  judgment. 

This  rule  is  again  referred  to  in  Walsh  v.  Nattrass,  19 
C.  P.  453,  and  in  Williams  v.  Robinson,  20  C.  P.  255. 

The  so-called  rule  has  been  variously  stated,  and  even 
sometimes  doubted:  see  Pollock  on  Torts,  7th  ed.  (1900),  p. 
198.  But,  at  the  utmost,  its  effect  was  ffimply,  in  the  inter- 
est of  public  justice  and  the  administration  of  the  criminal 
law,  to  cast  the  duty  upon  the  courts  to  stay  proceedings  until 
the  demands  of  the  latter-  had  been  satisfi^ :  see  Taylor  v. 
McCullough,  8  0.  R.  309.  And  it  is  very  doubtful  if  the 
rule  ever  extended  to  the  case  of  a  person  not  a  party  to 
the  criminal  act,  but  who  was  merely  suing  to  recover  dam- 
ages by  reason  of  a  collateral  consequence  of  that  act:  see 
per  Hagarty,  C.J.,  in  Walsh  v.  Nattrass,  supra;  Appleby  v. 
Franklin,  17  Q.  B.  D.  93;  Wells  v.  Abraham,  L.  R.  7  Q. 
B.  554;  Ex  p.  Bell,  10  Ch.  D.  667. 

But  by  sec.  534  of  the  criminal  Code,  1892,  which  came 
into  force  on  1st  July,  1893,  it  is  declared  that  after  the  com- 
mencement of  that  Act  no  civil  remedy  for  any  act  or  omis- 
sion shall  be  suspended  or  affected  by  reason  that  such  act  or 
omission  amounts  to  a  criMnal  offence.  And  the  rule  thus 
ceasing,  the  cases  which  rested  upon  it  of  course  cease  to  be 
binding  authorities. 

Appeal  dismissed  with  costs. 

Moss,  C.J.O.,  and  Osleb,  J.A.,  each  gave  reasons  in  writ- 
ing for  the  same  conclusion. 

Maclaben,  J.A.,  and  Clute,  J.,  also  concurred. 


636  ^^^  OyTARIO  WEEKLY  REPORTER. 

April  23rd,  1906. 

C.A. 

WEIGHT  V.  GRAND  TRUNK  H.  W.  CO. 

Railway — Injury  to  Person  Crossing  Track — Failure  to  Look 
for  Train — Efficient  Caibse  of  Accident — Nonsuit — Con- 
tributory Negligence, 

Appeal  by  plaintiff  from  order  of  a  Divisional  Court,  5 
0.  W.  B.  802,  setting  aside  judgment  for  plaintiff,  and  dis- 
missing action. 

W.  Proudfoot,  K.C.,  for  plaintiff. 
W.  R.  Riddell,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maolaren,  J  J.  a.,  Clute,  J.),  was  delivered  by 

Clute,  J.: — The  jury  have  found  that  plaintiffs  injury 
was  caused  by  the  defendants'  negligence,  by  not  using  suffi- 
cient signals  to  attract  the  injured  man's  attention,  and 
that  the  conductor  was  not  on  the  rear  end  of  the  car.  They 
have  also  found  that  plaintiff  could  not  by  tlie  exercise  of 
ordinary  care  have  avoided  the  injury. 

Having  regard  to  the  facts  of  the  case  and  the  charge 
of  the  learned  Judge,  the  meaning  of  the  findings  is  that 
defendants  did  not  discharge  their  statutory  duty  by  sound- 
ing the  whistle  and  ringing  the  bell,  and  that  there  was  no 
one  on  the  front  of  the. rear  car  as  the  train  was  being  backed 
into  the  siding. 

There  is  sufficient  evidence  to  support  these  findings,  and 
plaintiff  is  entitled  to  retain  the  judgment  entered  for  him  at 
the  trial,  unless  it  appears  that  plaintiff  was  the  cause  of  his 
own  injury.  It  is  upon  this  ground  that  the  judgment  ap- 
pealed from  proceeds.  That  is,  that,  notwithstanding  the 
finding  of  the  jury  that  there  was  no  want  of  care  on  the 
part  of  plaintiff,  it  is  so  clearly  manifest  that  he  was  the 
cause  of  the  injuries  complained  of,  that  there  was  neither 
any  fact  nor  inference  from  fact  to  be  left  to  the  jvltv  to 
decide. 
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The  able  argument  of  Mr.  Riddell  amounts  to  this :  That 
had  plaintiff  looked  east  when  he  might  have  done  so,  he 
must  have  seen  the  backing  train^  and  had  he  seen  it  he  coidd 
and  shoidd  have  avoided  the  accident,  and  his  neglecting  to 
look  was  the  cause  of  the  accident.  I  by  no  means  assent  to 
this  view,  even  if  the  facts  in  the  present  case  could  be  so 
stated,  because  it  might  well  be,  in  my  judgment,  that,  al- 
though plaintiff  might  be  guilty  of  some  neglect  in  approach- 
ing the  track,  it  is  still  for  the  jury  to  say  whether  defend- 
ants might  not  still  have  avoided  the  accident  if  they  had 
discharged  their  statutory  duty,  the  neglect  of  which  was 
the  sine  qua  non  of  the  injury.  But  in  the  present  case  there 
were  excuses  offered  for  the  omission  of  plaintiff  to  look 
east,  after  he  had  done  so,  in  approaching  the  track. 

The  plaintiff  puts  it  in  this  way :  As  he  was  approaching 
the  crossing  and  about  20  rods  distant,  he  saw  a  long  train 
going  east, — very  fast — and  looking  to  the  west  he  saw  a 
train  coming  into  the  station  and  stop  fhere.  He  then  looked 
to  the  east  just  before  he  got  to  the  track  and  did  not  see 
anything. 

Q. — ^Anything  to  obstruct  your  view?    A. — ^Yes. 

Q. — ^What?  A. — There  was  the  tavern  and  those  trees 
that  I  could  not  see  it. 

Q. — Wias  there  anything  else  ?  A. — I  see  cars  over  to  this 
side  standing  there. 

Q. — Then  you  got  to  the  track  and  looked  to  the  east? 
A.— Yes. 

He  then  looked  to  the  west,  his  attention  being  drawn  in 
that  direction,  by  the  steam  which  was  escaping  from  the 
express  train  which  had  just  come  in,  and  so  he  passed  on  to 
the  track  without  again  looking  to  the  east. 

It  was  natural,  I  think,  that  plaintiff,  having  seen  a  train 
pass  to  the  east  and  seeing  a  train  standing  on  the  track, 
should  give  his  attention  where  the  danger  appeared, — to  the 
west.  At  all  events  it  was  for  the  jury  to  say  whether  the 
reason  given  for  not  having  seen  the  train  was  sufficient. 
It  is  for  the  jury  to  say,  under  all  the  circumstances,  whether 
plaintiff  exercised  reasonable  care:  Vallee  v.  Grand  Trunk 
E.  W.  Co.,  1  0.  L.  E.  224.  The  facts  and  the  inferences  from 
the  facts  in  this  case  require  to  be  pronounced  upon.  They 
are  such  as,  it  is  not  too  much  to  say,  might  lead  different 
minds   to  different  conclusions.     There  is  nothing  in  the 
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nature  of  an  admission,  either  expreeg  or  implied^  that  plain- 
tiff was  the  author  of  his  own  injury. 

I  think  the  case  was  properly  left  to  the  jury,  and  that 
their  findings  are  sufficient  to  support  the  judgment  entered 
at  the  trial. 

See  the  judgment  of  the  Privy  Council  in  Peart  v.  Grand 
Trunk  R.  W.  Co.,  now  reported  in  10  0.  L.  B.  753. 

The  judgment  of  the  trial  Judge  should  be  restored,  with 
costs  of  this  appeal  and  of  the  Divisional  Court  to  plaintiff. 


April  23rd,  1906. 

C.A. 

REX  V.  BANK  OF  MONTREAL. 

Bills  and  Notes  —  Forged  Cheques — Crown  —  Forgeries  by 
Clerk  in  Oovernment  Department — Payment  by  Bank — 
Negligence — Pass-book — Duty  of  Customer  to  Check  Ac- 
counts — Settlement  of  Accounts — Audit  Act — Estoppel — 
Laches — Deposit  of  Cheques  in  other  Banks — Liability 
over — Duty  of  Knowing  Customer'^  Signature — Altera- 
tion  in  Position — Mistake — Liability  as  between  two  Iii'- 
nocent  Parties. 

Appeals  by  defendants  from  judgment  of  Anglin,  J.  (5 
0.  W.  R.  185,  10  0.  L.  R.  117),  in  favour  of  the  Crown 
(Dominion  Government),  for  $71,731.75  and  costs,  and  dis- 
missing the  claim  of  defendants  against  the, third  parties,  the 
Quebec  Bank,  the  Sovereign  Bank,  and  the  Royal  Bank.  Tho 
action  aroe^e  out  of  the  forgeries  of  one  Abondeus  Martineau, 
who  was  a  clerk  in  the  Department  of  Militia  and  Defence 
at  Ottawa,  and  who  during  1901  and  1902  forged  cheques 
to  the  amount  of  $75,705,  drawn  in  favour  of  fictitious  per- 
sons upon  the  defendants  and  paid  by  them  and  charged 
against  the  account  of  the  Receiver-General  of  Canada,  after 
having  been  deposited  by  Martineau  to  his  credit  under  ficti- 
tious names  in  accounts  kept  with  the  third  party  banks. 
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The  appeals  were  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
row,  and  Maclaren,  J  J.  A. 

G.  F.  Shepley,  K.C.,  and  J.  F.  Orde,  Ottawa,  for  defen- 
dants. 

W.  Barwiek,  K.C.,  and  J.  H.  Moss,  for  the  Crown. 

W.  E.  Eiddell,  K.C.,  and  B.  B.  Matheson,  Ottawa,  for  the 
Quebec  Bank. 

J.  A.  Ritchie,  Ottawa,  for  the  Sovereign  Bank. 

G.  F.  Henderson,  Ottawa,  for  the  Royal  Bank. 

Maclaren,  J.A.  (after  setting  out  the  facts) : — The  trial 
Judge  has  reviewed  very  fully  the  leading  English  and  Ameri- 
can cases  in  which  the  effect  of  the  receipt  from  a  bank  of  a 
pass-book  and  vouchers  and  their  retention  by  a  customer 
have  been  considered  qnd  discussed.  He  comes  to  the  conclu- 
sion that  under  the  principles  laid  down  in  Leather  Manu- 
facturers' Bank  v.  Morgan,  117  U.  S.  96,  and  Critton  v. 
Chemical  National  Bank,  171  N.  Y.  219,  the  customer  might 
he  held  in  the  United  States  to  be  estopped  from  objecting 
where  he  had  failed  to  check  over  his  pass-book  himself  or 
had  not  exercised  reasonable  supervision  over  the  clerk  to 
whom  he  had  intrusted  it,  under  circumstances  where  he 
would  not  be  estopped  in  England.  In  support  of  this  con- 
elusion  he  refers  particularly  to  the  case  of  Chatterton  v. 
l»ndon  and  Counties  Bank,  a  summarized  report  of  which 
appears  in  Paget  on  Banking,  at  pp.  120  et  s^q.,  and  also  to 
the  cases  discussed  in  Hart  on  Banking,  at  pp.  200-203. 

It  is  to  be  observed  that  in  most  of  these  cases  the  ques- 
tion considered  is  whether  the  customer  who  receives  his  pass- 
book and  vouchers  owes  a  duty  to  the  bank  to  examine  them, 
and  whether  he  is  estopped  from  objecting  if  he  does  not  do 
so,  or  does  not  object  before  the  bank  has  altered  its  position. 
In  the  present  case  there  is  more.  The  department  regularly 
notified  the  bank  each  month  that  the  cheques  and  statement 
had  been  examined  and  the  balance  had  been  found  to  be 
correct.  Such  receipts  are  not  at  all  on  the  same  footing  as 
those  that  are  frequently  signed  at  a  bank  by  the  messenger 
of  the  customer  when  he  receives  the  cheques  and  vouchers 
at  the  end  of  the  month  or  at  other  periods.  Tha<^e  latter  can 
have  little  binding  effect  unless  there  be  an  express  or  im- 
plied contract  that  the  customer  will  examine  them  and  re- 
port within  a  reasonable  time  as  to  their  correctness.     Or- 
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dinarily  the  retention  of  the  pass-book  and  the  vouchers  with- 
out objection  could  only  operate  against  the  customer,  when 
there  existed  such  a  contract,  by  way  of  estoppel,  and  where 
the  facts  of  the  particular  case  were  such  as  to  justify  the 
application  of  this  doctrine. 

The  contention  of  defendants  that  the  receipts  acknow- 
ledging the  correctness  of  the  monthly  statements  and  bal- 
ances were  settlements  of  the  accounts  between  the  depart- 
ment and  the  bank  is  answered  in  the  judgment  appealed 
from  by  referring  to  sec.  30  of  tlie  Audit  Act,  R.  S.  C.  188() 
ch.  29,  and  asserting  that  the  only  mode  of  settling  such  ac- 
counts is  the  one  there  pointed  out,  namely,  by  the  Receiver- 
General  and  the  Auditor-General  giving  reimbursement 
cheques  to  cover  proper  payments  by  the  bank ;  that,  however 
convenient  in  practice  the  sending  of  the  pass-book  sheets  and 
the  taking  of  the  receipts  and  acknowledgments  from  the  de- 
partment might  be,  it  could  not  be  a  substitute  for  the  mode 
of  settlement  prescribed  by  the  Audit  Act;  and  that,  as  none 
of  these  reimbursement  cheques  covered  the  Martineau  for- 
geries, there  was  no  binding  settlement  which  included  or 
recognized  them.  In  answer  to  this  it  is  contended  by  the 
bank  that  the  Audit  Act  only  governs  the  internal  adminis- 
tration of  the  departments  of  the  Government,  and  was  not 
intended  to  regulate  or  vary  as  between  the  Government  and 
the  bank  the  usual  relations  and  obligations  between  a  bank 
and  its  customer. 

The  principal  ground,  however,  upon  which  the  defence 
of  the  bank  was  disposed  of  in  the  Court  below,  was  the 
broad  one  that  the  King  is  not  bound  by  estoppel,  and  that 
the  Crown  is  not  responsible  for  the  negligence,  laches,  or 
tortb  of  its  servants.  A  number  of  English  authorities  and 
some  cases  in  our  Courts  are  cited  in  support  of  this  proposi- 
tion. United  States  cases  are  also  referred  to  as  shewing  that 
the  same  principle  is  applied  in  that  country  to  the  Govern- 
ment and  its  officers  and  servants. 

In  the  argument  of  the  present  appeal  before  us,  counsel 
for  the  Bank  of  Montreal  admitted  that  the  doctrine  of  es- 
toppel was  not  applicable  to  the  Crown.  It  was  also  admitted 
that  according  to  our  law,  in  the  absence  of  contract,  the 
customer  of  a  bank  was  not  bound  to  examine  his  pass-book; 
but  it  was  contended  that  if  he  did  examine  it  and  contryted 
with  reference  to  it,  he  would  be  bound,  and  there  would  then 
exist  the  contractual  relation  of  a  settled  account.     It  was 
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argued  that  if  the  department  had  not  settled  the  account  for 
December,  1901,  as  was  done,  then  the  forgeries  would  have 
been  stopped,  and  there  would  have  been  a  loss  of  only 
$3,115.04,  the  amount  of  the  first  two  cheques,  which  were 
paid  in  that  month. 

Notwithstanding  the  ingenious  argument  of  defendants' 
coansel  on  this  point,  I  am  utterly  unable  to  see  how,  under 
the  facts  and  circumstances  of  this  case,  the  receipts  given  by 
the  accountant  can  operate  to  prevent  plaintiff  from  correct- 
ifig  the  mistakes  that  were  made  in  them,  or  avail  as  a  de- 
fence to  this  action,  unless  they  are  sufficient,  in  connection 
with  the  other  facts,  to  create  an  estoppel.  To  my  mind  it  is 
either  a  question  of  estoppel  or  no  valid  defence  at  all.  If 
plaintiff  is  precluded  from  going  behind  the  receipts,  and 
shewing  the  real  facts,  it  must  be  only  because  he  is  estopped 
from  doing  so  by  the  conduct  of  his  officers  and  servants. 

On  this  branch  of  the  case  I  am  consequently  of  opinion 
that  the  judgment  appealed  from  is  correct  and  ought  to  be 
affirmed. 

There  remains  to  be  considered  the  appeal  of  the  Bank 
of  Montreal  against  that  part  of  the  judgment  of  Anglin,  J., 
which  dismissed  their  claim  for  indemnity  against  the  three 
banks  which  presented  the  forged  cheques  for  payment. 

The  trial  Judge  has  found  that  there  was  no  negligence 
with  respect  to  these  cheques  on  the  part  of  any  of  the  banks, 
except  that  of  the  Bank  of  Montreal  respecting  the  one  which 
bore  the  name  of  only  one  of  the  officials  of  the  department. 
He  absolves  the  Quebec  Bank  from  negligence  with  regard  to 
this  one,  on  the  ground  that  there  is  no  evidence  that  they  were 
aware  of  the  fact  that  the  departmental  rule  required  two 
signatures.  He  has  also  found  as  a  fact  that  the  third  party 
banks  did  not  indorse  the  cheques  in  question ;  but  that  they 
merely  stamped  their  names  upon  them  for  the  purpose  of 
identification  and  of  indicating  that  they  were  their  property. 

In  support  of  the  appeal  against  the  third  party  banks, 
the  appellant  urged  two  main  grounds:  (1)  that  the  money 
having  been  paid  under  a  mistake  it  might  be  recovered 
back;  and  (2)  that  these  banks  in  presenting  the  forged 
cheques  and  demanding  payment  warranted  their  genuineness. 

There  can  be  no  doubt  that  money  paid  under  a  mistake 
of  fact  can  be  recovered  back  as  money  had  and  received  un- 
less there  are  special  circumstances  which  would  render  this 
inequitable,  such,  for  instance,  as  payment  to  an  agent  who 
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in  good  faitt  has  paid  it  over  to  his  principal:  Bavins  v. 
London  and  S.  W.  Bank,  [1900]  1  K.  B.  270.  Each  of  the 
collecting  banks  in  this  case  had  placed  to  the  credit  of  Mar- 
tineau  the  face  value  of  the  respective  cheques  before  they 
were  presented  to  the  Bank  of  Montreal  for  payment,  so  that 
they  did  not  present  them  as  his  agents,  but  as  holders  for 
value:  Capital  and  Counties  Bank  v.  Gordon,  [1903]  A.  C. 
:840. 

The  third  party  banks  not  having  indorsed  any  of  these 
cheques,  there  was  no  person  to  whom  it  would  have  been 
necessary  to  give  notice  of  dishonour  in  case  payment  had 
been  refused,  and  there  is  no  ground  for  the  application  of 
the  strict  rule  laid  down  in  Cocks  v.  Masterman,  9  B.  &  C. 
902,  and  London  and  River  Plate  Bank  v.  Bank  of  Liverpool, 
[1896]  1  Q.  B.  7.  See  Imperial  Bank  v.  Bank  of  Hamilton, 
[1903]  A.  C.  49. 

The  evidence  in  this  case  shews  conclusively  that  with 
regard  to  each  one  of  these  cheques,  if  payment  had  been  re- 
fused, or  if  notice  of  the  forgery  had  been  given  shortly  after 
payment,  the  banks  could  have  protected  themselves,  as  the 
proceeds  were  still  in  their  hands.  As  to  the  two  cheques 
deposited  in  the  Royal  Bank,  instructions  were  given  to  the 
ledger-keeper  not  to  allow  Martineau  to  withdraw  any  of  the 
money  until  after  payment  by  the  Bank  of  Montreal,  and  none 
of  the  money  was  actually  withdrawn  until  several  days  later. 
The  Quebec  Bank  had  a  rule  requiring  notice  to  be  given  be- 
fore withdrawal,  and  this  was  printed  in  the  pass-book  given 
to  Martineau,  but  the  rule  was  not  always  strictly  enforced. 

Martineau's  forgeries  were  perpetrated  so  skilfully  that 
it  has  been  held  that  the  Bank  of  Montreal  were  not  guilty  of 
negligence  in  honouring  the  cheques.  No  doubt  bankers  are 
bound  to  know  the  signature  of  their  customer,  and  are  liable 
to  him  if  they  pay  on  a  forged  signature,  even  if  there  be  no 
negligence.  But  it  is  said  that  they  are  under  no  such  obli- 
gation or  liability  to  the  holder  of  paper  purporting  to  bear 
the  signature  of  the  customer,  or  to  any  person  but- the  cus- 
tomer himself. 

Can  the  fact  that  the  bank  paid  these  cheques  be  taken  a^ 
a  representation  that  they  were  genuine,  upon  which  the 
collecting  banks  were  entitled  to  rely?  No  doubt,  if  the}' 
had  made  an  express  representation  to  that  effect,  and  it  had 
been  acted  upon,  they  would  be  bound.  There  is  direct  evi- 
dence that  the  Royal  Bank  did  in  fact  rely  upon  the  action  of 
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the  Bank  of  Montreal,  and  it  is  a  fair  inference  from  the  facts 
that  the  other  banks  did  so  as  well.  They  were  justified  in 
assuming  that  the  Bank  of  Montreal  would  be  the  best  pos- 
sible parties  to  determine  whether  her  signatures  were  genuine 
or  not,  and  I  think  it  a  fair  inference  that  the  Bank  of 
Montreal  would  know,  from  the  usage  of  bankers,  that  the 
collecting  banks  would  probably  rely  on  such  knowledge  and 
would  take  the  fact  of  payment  by  them  as  equivalent  to  a 
representation  that  the  cheques  were  genuine,  and  would  be 
likely  to  act  upon  it. 

To  hold  the  Bank  of  Montreal  liable  on  the  ground  of 
estoppel,  under  the  circumstances,  is  not,  in  my  opinion,  in 
conflict  with  the  decision  of  the  Privy  Council  in  Imperial 
Bank  v.  Bank  of  Hamilton,  [1903]  A.  C.  49,  as  one  of.  the 
grounds  given  for  the  judgment  in  that  case  was  that  no  loss 
had  been  occasioned  by  the  delay  in  giving-  notice  of  the  mis- 
take (p.  58). 

In  support  of  the  second  ground,  namely,  that  the  col- 
lecting banks  in  demanding  the  payment  of  the  forged 
cheques  warranted  their  genuineness,  counsel  for  the  appel- 
lant relied  strongly  on  the  judgment  of  the  House  of  Lords 
in  Shelfield  v.  Barclay,  [1905]  A.  C.  392,  which  reversed  the 
decision  of  the  Court  of  Appeal  cited  in  the  judgment  of 
Anglin,  J.,  in  support  of  the  opposite  doctrine.  That  was 
the  case  of  a  forged  power  of  attorney  for  the  transfer  of  cor- 
poration stock,  and  it  was  held  in  the  House  of  Lords  that 
the  respondents,  who  had  presented  it  and  requested  the  cor- 
poration to  transfer  the  stock,  were  bound  to  indemnify  the 
corporation  upon  an  implied  contract  that  the  power  of  at- 
torney was  genuine.  No  authority  was  cited  to  us  that 
would  extend  this  liability  to  the  holder  of  an  instrument  in 
the  form  of  a  bill  or  cheque  who  presented  it  to  the  drawee  for 
payment  without  indorsing  it,  and  I  am  not  aware  of  any 
such  authority. 

No  doubt  there  are  decisions  in  England  and  the  United 
States,  as  well  as  in  our  own  Courts,  to  the  effect  that  the 
drawee  of  a  bill  or  cheque  who  pays  it  on  the  forged  signa- 
ture of  the  drawer  has  no  right  of  action  against  the  bona 
fide  holder  to  whom  he  has  paid  it,  and  a  number  of:  these 
decisions  are  referred  to  in  the  judgment  appealed  from.  It 
is  not  necessary,  however,  to  go  so  far  in  the  present  case.  I 
am  of  opinion  that  on  the  ground  of  estoppel  the  appellants 
must  fail.    The  repeated  payments  of  these  cheques  were  '' — 
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my  mind,  sufficient  to  lead  the  third  party  banks  to  believe 
that  the  Bank  of  Montreal  were  willing  to  assume  respon- 
sibility for  these  cheques  as  genuine. 

The  appeal  from  this  part  of  the  judgment  of  the  Court 
below  should  also  be  dismissed. 

Moss,  C.J.O.,  OsLER  and  Garrow,  JJ.A.,  concurred,  for 
reasons  given  in  writing. 


April  23rd,  1906. 
C.A. 

MULVANEY  v.  TORONTO  E.  W.  CO. 

Street  Railways — Injury  to  Person  Crossing  Track — Conse- 
quent Death — Negligence  —  Contributory  Negligence — 
Findings  of  Jury — Action  under  Fatal  Accidents  Act — 
Right  of  both  Father  and  Mother  to  Recover  for  Death 
of  Child — Damages, 

Appeal  by  defendants  from  the  judgment  at  the  trial  be- 
fore Falconbridge,  C. J.,  and  a  jury,  in  favour  of  the  plain- 
tiffs, the  father  and  mother  of  Lillian  Mulvaney,  in  an  action 
to  recover  damages  for  the  death  of  their  daughter,  caused 
by  the  alleged  negligence  of  the  defendants  in  operating  their 
street  railway. 

D.  L.  McCarthy,  for  defendants. 

N.  F.  Davidson,  for  plaintiffs. 

'i'he  judgment  of  the  Court  (Moss,  C.J.O.,  Osler.  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Garrow,  J.A.  : — The  facts  are,  that  on  23rd  March,  1905, 
at  about  8  o'clock  in  the  evening,  the  deceased  Lillian  Mul- 
vaney, aged  20  years,  was  a  passenger  on  a  west  bound  car, 
and  alighted  from  it  at  the  comer  of  Queen  and  Soho  streets, 
intending  to  go  south  across  Queen  Street.  After  alighting, 
she  crossed  in  front  of  the  car  which  she  had  left,  and  while 
upon  or  near  the  south  track  was  struck  by  an  east  bound  car 
and  so  injured  that  she  shortly  thereafter  died.  She  was 
seen  by  the  motorman  in  charge  of  the  west  bound  car  to 
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pass  in  front  of  his  car,  but  she  was  not  apparently  seen  by 
the  motorman  of  the  east  bound  car  until  he  was  within  about 
12  feet  away.  After  the  deceased  had  passed  in  front  of  the 
car  which  she  had  left,  it  was  moved  forward  a  short  dis- 
tance. The  east  bound  car  was  then  coming  at  a  rapid  rate, 
estimated  by  some  of  the  witnesses  up  to  as  high  as  20  miles 
an  hour.  When  upon  the  devil  strip,  as  it  is  called,  that  is, 
the  strip  between  the  two  tracks,  or  possibly  when  she  had 
actually  stepped  upon  the  south  track,  some  one  shouted,  and 
this  apparently  directed  her  attention  to  the  rapidly  approach- 
ing east  bound  car,  with  the  result  that  she  attempted  to 
retrace  her  steps,  but  her  retreat  had  then  been  cut  off  by  the 
forward  movement  of  the  west  bound  car. 

At  the  trial  a  nimiber  of  witnesses  for  the  plaintiffs  and 
for  the  defendants  were  examined,  and,  after  a  careful  charge 
from  the  Chief  Justice,  the  jury  found  in  answer  to  ques- 
tions that  the  defendants  were  guilty  of  negligence  causing 
the  death  of  the  deceased,  such  negligence  consisting  in  (1) 
the  excessive  rate  of  speed  of  the  east  bound  car,  (2)  the 
moving  forward  of  the  west  bound  car,  and  (3)  that  the 
gong  was  not  sounded  at  the  proper  time;  that  the  injuries 
were  not  caused  by  the  negligence  of  deceased;  that  she  was 
guilty  of  contributory  negligence,  but  that  defendants  might, 
notwithstanding,  by  the  exercise  of  •reasonable  care,  have 
avoided  the  accident.  And  they  assessed  the  damages  at 
$2,000,  divided  $600  to  the  father  and  $1,500  to  the  mother, 
for  which  judgment  was  given. 

Counsel  for  defendants  moved  at  the  close  of  plaintiffs^ 
case  for  a  nonsuit,  upon  the  ground  that  the  plaintiffs  had 
not  established  a  case  of  actionable  negligence,  and  in  effect 
the  main  argument  for  the  defendants  before  us  was  a  re- 
newal of  such  motion.  And  this  must,  of  course,  necessarily 
have  been  so,  because  the  questions  involved  are  essentially 
questions  of  fact,  and,  if  there  was  any  reasonable  evidence 
in  support  of  plaintiffs'  case,  it  was  for  the  jur}^  alone  to 
find  the  proper  result. 

In  my  opinion,  the  motion  for  a  nonsuit  was  properly 
denied,  and  the  same  result  should  follow  in  this  Court. 
There  certainly  was  evidence  that  the  gong  did  not  sound  on 
the  east  bound  oar.  And  there  was  evidence  that  that  car 
came  on  at  a  high  and  indeed  an  excessive  rate  of  speed,  hav- 
ing regard  to  the  fact  that  it  was  crossing  the  intersection 
of  the  streets  north  and  south  with  Queen  street,  a  leading 
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and  busy  street,  and  to  the  further  fact  that  the  west  bound 
car,  which  was  plainly  in  sight  of  the  niotorman  on  the  east 
bound  car,  had  been  standing  still.  And  there  was  evidence 
that  the  motonnan  on  the  west  bound  car  saw  the  deceased 
pass  in  front  of  his  car  and  thereby  place  herself  in  the  place 
of  danger,  immediately  after  which,  notwithstanding  his 
denial,  he  moved  his  car  forward ;  that,  in  fact,  it  must  have 
been  in  motion  when  she  was  struck,  because  one  of  her  feet 
was  actually  found  under  the  wheel  of  that  car. 

The  failure  to  sound  the  gong  is,  perhaps,  under  the  cir- 
cumstances, the  least  important  of  these  circumstances  found 
by  the  jury  as  acts  of  negligence.  Those  really  important  are 
the  other  two,  namely,  the  high  rate  of  speed  of  the  east  bound 
car  and  the  movement  forward  of  the  west  bound  car.  And 
it  required  apparently  the  conjimction  of  both  to  create  the 
situation  which  resulted  so  disastrously,  because  it  is  evident, 
I  think,  that,  whether  as  the  result  of  the  shout  or  of  her  own 
fight,  the  deceased  did  in  the  end  see  the  east  bound  car  be- 
fore she  was  struck,  in  time  to  have  crossed  in  safety  had  it 
been  going  at  a  more  reasonable  rate,  or  on  the  other  hand 
to  have  saved  herself  by  retreating  across  the  north  track,  as 
she  attempted  to  do,  but  for  the  forward  movement  of  the 
other  car. 

The  defendants'  rules  were  quite  properly  put  in  aud 
referred  to.  Rule  44  provides  that  the  motorman  is  to  bring 
his  car  under  perfect  control  at  the  moment  any  person, 
waggon,  or  obstacle  is  seen  to  be  upon  the  track.  47  is: 
"  Always  shut  off  current  and  ring  gong  when  passing  cars, 
whether  they  are  standing  or  in  motion."  58 :  *•  When 
approaching  crossings  and  crowded  places,  where  there  is  a 
possibility  of  accidents,  the  speed  must  be  reduced  and  the 
car  kept  carefully  under  control."  68 :  "  Always  ring  the 
gong  well  when  within  100  feet  of  any  cross  street  and  on 
approaching  and  passing  a  standing  car  or  a  crowd,  and  also 
whenever  necessary  to  attract  attention,  and  repeat  as  often 
as  necessary.  Xever  pass  a  standing  car  at  greater  speed  than 
6  miles  an  hour,  and  keep  the  car  under  control."  And  it 
is  not  going  too  far  to  say  that  there  was  evidence  of  a  viola- 
tion and  disregard  of  some,  if  not  all,  of  these  upon  the 
occasion  in  question  by  those  in  charge  of  the  east  bound 
car.  The  rules  are,  as  the  Chief  Justice  told  the  jury,  good 
rules,  and  if  observed  well  adapted  to  prevent  such  accidents 
as  the  one  under  consideration.  And  they  also  serve  in  this 
case  to  measure  not  unfairlv  the  standard  of  dutv  which  the 
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defendants  themselves  consider  they  owed  to  diuciiwiMl  iitid 
to  others  who  like  her  are  lawfully  upon  the  hiKhwiiy. 

Under  all  these  circumstances,  it  rieemn  to  nn*,  rlunrly, 
that  the  case  could  not  have  been  withdrawn  from  iliu  Jury, 
and  that  the  course  pursued  at  the  trial  wan  right. 

Some  difficulty  is  no  doubt  created  by  the  finding  that  Um' 
deceased  was  guilty  of  contributory  negligence. 

But,  taking  the  findings  am  a  whole,  and  having  regard  io 
ibe  evidence  and  the  charge,  it  i*,  I  think,  c.U'Hr  that  the  Jury 
Were  of  the  opinion  that  the  ihnita^^tl  naw  tbe  <'«>*t  l/'/und 
car  in  time  to  Lave  retn-a^'.-'i  to  a  itlnd-jr  of  ^mU^/t-  tf  Ur^'  w^^i 
U'lind  c:ar  Lad  not  ir.ovM  forward,  and  tber<?f'/f<?  tf,;*t  ihni 
cirtrTizi^tan':^.  the  lat^t  In  [y^Iut  of  t,:f.':,  whm  •,*./-  f*;*,  vf  <  ;1. 
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by  implying  some  very  important  words  not  to  be  found  in 
the  statute,  nor  involved,  as  I  think,  in  its  true  meaning  or 
intention.  '*  Father  ^'  and  "  mother ''  by  means  -of  the  inter- 
pretation clause  are  both  expressly  named,  apparently  on 
equal  terms,  as  beneficiaries.  And  there  would,  I  think,  be  as 
much  authority  for  excluding  the  one  as  for  excluding  the 
other. 

Objection  was  also  taken  to  the  amount  of  damages. 
But,  while  of  the  opinion  that  the  amount  is  more  than  the 
evidence  strictly  warrants,  I  am  quite  unable  to  say  that  it  is 
so  excessive  as  to  justify  us  in  interfering  and  directing  a 
new  trial  upon  that  ground. 

1  think  upon  the  whole  the  appeal  fails  and  should  be  dis- 
missed with  costs. 


April  23rd,  1906. 

C.  A. 

SIMS  V.  GRAND  TRUNK  R.  W.  CO. 

Railway — Injury  to  Person  Crossing  Track — Failure  to  Look 
for  Train — Negligence — Contributory  Negligence — Ques-^ 
lion  for  Jury — Verdict  against  Evidence — Excessive  Dam- 
ages— New  Trial. 

Appeal  by  the  defendants  from  judgment  of  Street,  J., 
5  0.  W.  R.  664,  10  0.  L.  R.  330,  refusing  a  motion  for  a 
nonsuit  and  directing  judgment  to  be  entered  for  plaintiflfs. 

The  action  was  brought  by  the  plaintiff  Alexander  Sims, 
an  infant,  by  W.  H.  Sims,  his  father  and  next  friend,  to  re- 
cover damages  caused  by  the  alleged  negligence  of  the  defen- 
dants. The  father  was  also  a  plaintiff,  and  claimed  damages 
for  loss  and  expense  incurred  by  him  for  medical  and  other 
care  and  attendance  upon  and  for  the  maintenance  of  the 
infant  plaintiff. 

The  defendants  denied  all  negligence  on  their  part,  and 
alleged  that  the  accident  was  caused  by  the  infant  plaintiff 
himself,  or  by  his  contributory  negligence. 

Tiic  jury  found  for  plaintiffs,  assessing  damages  in  fa- 
vour of  the  infant  plaintiff  $2,200,  and  for  the  father  $300. 
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Defendants  appealed  on  several  grounds,  among  others 
that  there  was  no  evidence  to  justify  the  findings;  that  the 
answers  to  the  questions  eubmitted  to  the  jury  were  perverse 
and  contrary  to  the  evidence  and  the  weight  of  evidence; 
and  that  the  damages  were  excessive. 

W.  E.  Eiddell,  K.C.,  for  defendants. 
John  MacGregor,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
bow,  Maclaren,  J  J.  a.,  Clute,  J.),  was  delivered  by 

OsLER,  J.A. : — It  appeared  that  the  plaintiff  Alexander 
Sims  was  a  youth  of  18  years  of  age  at  the  time  of  the  acci- 
dent. He  resided  with  his  father,  but  was  employed  appar- 
ently on  his  own  account  in  his  trade  of  a  cabinet  maker  in 
May's  billiard  factory  in  West  Toronto  Junction,  at  the 
wages  of  $9  per  week.  He  met  with  the  accident  at  a  few 
minutes  past  6  o'clock  in  the*  afternoon  of  23rd  July,  1903, 
at  the  crossing  of  defendants'  railway  on  Bloor  street  west, 
Toronto.  He  was  returning  from  his  work,  accompanied  by 
a  friend,  one  Prince,  who  was  employed  in  the  same  factory. 
They  were  riding  eastward  on  their  bicycles  along  a  narrow 
pathway  or  bicycle  track  on  the  south  side  of  Bloor  street. 
Prince  being  a  little  way  ahead.  The  evening  was  fine,  and 
for  a  distance  of  137  feet  along  Bloor  street  west  of  the 
crossing  there  was  nothing  to  obstruct  the  view  of  the  rail- 
way track  to  the  north  or  of  a  train  thereon  approaching  the 
crossing.  The  plaintiff  and  his  friend  first  crossed  the  tracks 
of  the  Canadian  Pacific  Railway  Company,  said  to  be  about 
400  yards  west  of  the  Grand  Trunk  Railway  track.  As  they 
approached  the  latter,  they  saw  another  bicyclist,  who  was 
standing  with  his  wheel  on  the  pathway  a  short  distance  from 
the  crossing,  talking  to  a  friend.  Plaintiff  heard  Prince  call 
to  him,  and  they  slowed  up  to  give  him  time  to  take  his  wheel 
out  of  their  way.  When  he  had  done  so  they  started  on  again 
more  quickly,  Prince  being  then  about  15  feet  ahead  of  plain- 
tiff. He  crossed  the  track  in  safety,  though  barely  so,  but 
the  plaintiff  in  following  him  was  struck  by  a  freight  train 
coming  from  the  north.  He  was  knocked  some  distance  by 
it  and  his  leg  so  seriously  injured  that  it  became  necessary 
to  amputate  it.  The  bicycle,  which  was  found  after  the  col- 
lision lying  in  the  middle  of  the  highway,  was  practically 
uninjured,   only   a  small   chip  being  broken   off  the   ri^ht 
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handle.  IMaintiff  said  that  the  first  wheel  of  the  bicycle  had 
just  orossod  the  westerly  rail  of  the  track  when  he  was  struck, 
aa  ho  thought  by  the  cow-catcher  of  the  engine.  He  had  not 
lookiHi  to  see  if  a  train  was  coming — ^just  glanced  up  when 
it  was  on  top  of  him.  Had  he  looked  when  he  was  30  feet 
away,  he  oimld  not  have  failed  to  see  it,  and  had  he  eeoi 
it  two  deoonds  dooner  than  he  did.  or  when  10  feet  away  from 
lU  he  ix^uld  have  turned  his  wheel  and  escaped.  He  was 
watohmg  his  wheel  and  the  path  and  did  not  tliink  to  look 
for  t})e  train.  The  bell  of  the  engine^  he  said,  was  not  rung. 
nor  ihe  whifiile  sounded:  if  iher  had  be^  he  must  hare 
h(^A^d  thtun.  He  did  i>?i  bear  rhe  n-?iae  of  the  train.  He 
kut*^  ilie  irBik  wis  iLere  aed  ha»i  cr>«ied  :i  re  bis  wheel 
«f\t»Tttl  T.Tue5>  btf::^ 
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For  myself,  I  must  add  that  I  cannot  divest  myself  of  the 
opinion  that  the  introduction  into  the  case  of  improper  re- 
marks and  appeals,  contrary  to  the  warning  and  rebuke  of 
the  trial  Judge,  has  had  its  effect  upon  the  jury,  and  that  if 
anything  of  that  kind  should  be  attempted  at  a  future  trial, 
the  jury  ought  at  once  to  be  dispensed  with  and  the  trial  had 
without  a  jury. 

As  regards  tne  case  of  the  adult  plaintiff,  there  was  no 
evidence  whatever  before  the  Court  to  justify  a  verdict  for 
more  than  the  medical  fees  ($50)  paid  by  him,  and  as  to 
that  there  must  have  beeijL  a  new  trial  in  any  case. 

The  appeal  will,  therefore,  be  allowed  with  costs  to  be 
costs  to  defendants  in  any  event.  The  costs  of  the  last  trial 
to  be  costs  in  the  cause. 


April  23rd,  1906. 

C.  A. 

MISENER  V.  WABASH  B.  R.  CO. 

Railway  —  Injury  to  Person  Crossing  Track  —  Consequent 
Death  —  Negligence  —  Excessive  Speed  —  Contributory 
Negligence  —  FaUpre  to  Look  a  Second  Time  for  Ajh 
proach  of  Train — Question  for  Jury — Findings, 

Appeal  by  defendants  from  the  judgment  at  the  trial  be- 
fore Meredith,  J.,  and  a  jury,  in  favour  of  plaintiffs,  in  an 
action  brought  under  the  provisions  of  R.  S.  0.  1897  ch.  166, 
to  recover  damages  resulting  from  the  death  of  Robert 
Mieener,  the  husband  of  the  plaintiff  Isabella  Misener,  and 
the  father  of  the  other  plaintiffs,  through  the  alleged  negli- 
gence of  the  defendants. 

At  the  trial  an  amendment  was  allowed  whereby  the  plain- 
tiff Isabella  Misener  was  permitted  to  add  a  claim  as  admin- 
istratrix and  to  recover  damages  for  tlie  destruction  of  the 
chattels  of  her  late  husband  in  the  collision  which  caused  his 
death. 

W.  R.  Riddell,  K.C.,  for  defendants. 
G.  H.  Pettit,  Welland,  for  plaintiffs. 
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The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gab- 
row,  Maclaren^  JJ.A.),  was  delivered  by 

Qarrow,  J.A.  : — The  facts  are  simple,  and  not  seriously 
in  dispute.  On  13th  August,  1904,  about  2  p.m.,  Robert 
Misener,  aged  48  years,  a  farmer,  was  driving  with  a  team 
of  horses  and  a  waggon  along  a  highway  in  the  county  of 
Welland,  which  is  crossed  by  defendants'  line  of  railway,  and 
at  the  intersection  he  was  struck  by  an  engine  in  charge  of 
defendants'  servants  and  instantly  killed,  his  horses  killed, 
and  his  waggon  and  harness  destroyed. 

The  engine  was  unattached,  and  was  running  through 
from  Niagara  Falls  to  St.  Thomas  at  a  high  rate  of  speed; 
one  witness,  Mrs.  Louisa  Pew,  who  had  resided  near  the 
crossing  for  13  years,  stating  that  she  had  never  seen  an 
engine  going  so  fast  since  she  lived  there,  and  even  the  train 
men  admitted  that  they  were  going  at  from  35  to  40  miles 
an  hour. 

Deceased,  as  he  approached  the  track,  was  driving  at  a 
pace  of  about  3  miles  an  hour.  Immediately  behind  him, 
going  in  the  same  direction,  was  one  William  Locke,  also 
driving,  who  was  called  as  a  witness  by  plaintiffs.  Asked  to 
tell  what  took  place,  Mr.  Locke  said :  "  Well,  the  engine  gave 
toot  toot  and  then  the  crash  came  about  the  one  time."  The 
engine  ran,  after  the  collision,  from  a  quarter  to  half  a  mile. 
When  it  struck  the  waggon,  it  made  it  "  go  up  in  splinters,'* 
and  deceased  was  thrown  up  the  track  "  out  of  our  sight." 
He  did  not  stop  because  the  sight  had  made  his  wife,  who 
was  with  him,  ill.  He  saw  deceased  as  he  approached  the 
crossing  look  towards  the  "  Falls  "  (the  direction  from  which 
the  engine  came)  and  then  look  the  other  way.  He  (the 
witness)  also  looked  at  the  same  time  and  saw  and  heard  no- 
thing on  the  track.  At  the  time  deceased  looked,  his  horses 
"  were  going  on  to  the  rails,  I  could  not  say  how  far."  On 
cross-examination  he  became  a  little  more  definite  as  to  the 
exact  place  at  which  deceased  looked,  which  was,  he  said,  at 
the  raise  of  the  road  to  go  up  to  the  track,  which  would  be  at 
least  as  far  back  as  •the  railway  fence.  Until  the  line  of  the 
railway  fence  is  reached,  there  are  obstructions  to  a  clear 
view,  such  as  the  fences  themselves,  an  orchard  which  ap- 
proaches but  does  not  reach  the  corner,  and  a  walnut  tree, 
which  was  then  in  leaf,  as  was  also  the  orchard.  But  when 
the  fences  are  reached  and  passed,  and  before  the  rails  are 
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actually  reached,  there  is  an  unobstructed  view  for  a  consider- 
able distance,  perhaps  a  quarter  of  a  mile,  along  the  track  in 
the  direction  from  which  thie  engine  came,  and  if  deceased 
fiad  looked  again  when  at  or  past  the  fence  and  before  he 
reached  the  rails,  this  witness  deposed  that  he  could  have 
seen  the  approaching  engine,  and  could,  as  his  horses  were 
going  at  a  dow  pace,  have  turned  towards  the  side,  and  thus 
have  avoided  the  collision. 

There  was  no  evidence  that  deceased  looked  more  than 
once,  and  the  substantial  point  in  the  case  is  whether,  under 
the  circumstances,  his  failure  to  look  again  is  fatal,  the  de- 
fendants contending  at  the  trial  and  before  us  that  such  fail- 
ure to  look  again  was  conclusive  proof  of  contributory  negli- 
gence, and  that  the  case  should  have  been  withdrawn  from 
the  jury.  The  Judge  refused  a  motion  for  nonsuit,  holding 
that  there  was  evidence  proper  to  be  submitted  to  the  jury. 

The  jury  in  answer  to  questions  found  that  the  whistle 
was  not  sounded  nor  the  bell  rung,  and  that  such  neglect  was 
the  proximate  cause  of  the  injury,  and  that  deceased  could 
not  by  the  exercise  of  ordinary  care  have  avoided  the  injury. 
Other  questions  based  upon  the  possibility  of  an  affirmative 
answer  to  the  question  as  to  contributory  n^ligence  were 
also  put  and  answered,  but  they  apparently  became  of  no 
consequence  when  contributory  negligence  was  negativ>ed. 
And  the  jury  assessed  the  damages  as  follows:  to  the  widow 
Isabella  Misener,  $800;  daughter  Ethel,  $300;  daughter 
Flossie,  $500;  son  Norman  Eobert,  $800;  and  the  damages 
to  personal  property,  $440. 

Was  the  omission  to  look  again  such  a  circumstance  as 
would  have  justified  withdrawing  the  case  from  the  jury? 
This  brings  up  again  the  familiar  question  in  such  actions 
of  the  nature  and  extent  of  the  so  called  ^'stop,  look,  and 
listen''  rule.  There  is,  of  course,  no  such  rule  as  a  rule  of 
law  in  force  in  this  country.  Each  case  must  depend  upon 
its  own  particular  facts.  -  The  plaintiff  must  of  course  prove 
the  negligence,  and  that  it  caused  the  injury.  He  proves 
the  first  by  proving  the  neglect  of  the  statutory  warning,  and 
the  question  whether  that  neglect  or  his  own  want  of  care  was 
the  efficient  cause  of  the  injury  must  usually  be  a  question  for 
the  jury,  if  there  is  any  reasonable  evidence  to  shew  that  a 
collision  subsequently  followed  under  circumstances  which 
might  reasonably  justify  attributing  it  to  the  lack  of  warn- 
ing. This  would  probably  be  so  in  any  case  (speaking  gen- 
erally of  course) ,  whatever  the  nature  of  the  negligence  might 
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be,  but  seems  to  be  peculiarly  so  where,  as  here,  the  negli- 
gence consists  in  a  failure  to  warn  the  party  injured  of  an 
approaching  danger.  He  presumably  knew  of  the  statutory 
provision  made  for  his  benefit,  and  had,  I  think,  a  right  to 
depend  upon  its  due  performance,  and  to  proceed  in  the 
absence  of  such  warning,  in  the  belief  that  he  had  nothing 
to  apprehend.  He  wajs,  of  course,  bound  to  act  with  reason- 
able care,  that  is,  with  such  care  appropriate  to  the  situation 
in  which  he  was  placed,  as  would  have  been  exercised  by  an 
ordinarily  prudent  man.  A  railway  crossing  is  a  place  of 
danger,  and  a  person  driving  over  it  would  be  expected  to 
exercise  a  higher  degree  of  care  than  would  ordinarily  be 
required  in  driving  elsewhere.  And  a  jury  might  well  find 
that,  even  where  the  statutory  warnings  had  been  omitted, 
a  person  who  drove  upon  the  crossing  without  any  reasonable 
excuse  for  not  taking  what  may  be  regarded  as  the  usual  pre- 
caution of  looking  or  listening,  was  guilty  of  contributory 
negligence  fatal  to  his  action.  But  on  tie  authorities  by 
which  we  are,  I  think,  bound,  it  is  for  the  jury  and  not  for 
the  Judge  to  so  find:  Peart  v.  Grand  Trunk  E.  W.  Co.,  10 
A.  R.  191,  and  the  judgment  in  the  Judicial  Committee,  now 
repeated  for  the  first  time  in  10  0.  L.  R.  763  (appendix)  y 
Vallee  v.  Grand  Trunk  R.  W.  Co.,  1  0.  L.  R.  224;  Smith 
V.  South  Eastern  R.  W.  Co.,  [1896]  1  Q.  B.  178;  Brown  v. 
Great  Western  R.  W.  Co.,  62  L.  T.  N.  S.  622;  North  Eastern 
R.  W.  Co.  V.  Wanless,  L.  R.  7  H.  L.  12. 

There  may,  of  course,  be  cases  in  which  the  facts  are  so 
clear  and  undisputed  that  the  Judge  might  be  called  upon 
to  say  as  matter  of  law  whether  the  plaintiff  had  established 
the  onus  which  rests  upon  him  to  prove  not  only  the  negli- 
gence but  that  he  was  injured  thereby,  but  I  agree  with  Kay, 
L.J.,  in  Smith  v.  South  Eastern  R.  W.  Co.,  supra,  at  p.  188, 
in  thinking  that  they  must  be  rare.  See  also  per  Lord  Wat- 
son in  Wakelin  v.  London  and  South  Western  R.  W.  Co.,  12 
App.  Cas.  41,  at  p.  48,  and  per  Lord  Fitzgerald  at  p.  62. 

The  evidence  in  the  case  at  bar  shews  that  the  deceas^ 
did  look  when  approaching  and  quite  near  the  track,  although 
he  did  not,  it  is  true,  look  at  the  latest  moment  consistent 
with  safety.  But  at  the  time  he  looked  he  was  near  enough 
to  have  heard  the  bell  or  the  whistle  had  either  been  sounded, 
and  even  the  noise  caused  by  the  approach  of  an  ordinary 
train.  He  had  lived  in  the  near  neighbourhood  for  many 
years,  and  was  familiar  with  all  the  surroundings,  including 
the  habit,  which  may  under  the  circumstances  be  presumed. 
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of  the  defendants  to  give  statutory  warnings  when  a  train 
was  approaching  the  crossing.  And  hearing  nothing  and 
seeing  nothings  he  might  not  unreasonably  have  assumed  that 
he  could  safely  traverse  the  short  intervening  space  between 
where  he  then  was  and  the  other  side  of  the  track  witfiout 
again  looking. 

The  failure,  under  the  circumstances,  to  look  again  may 
be,  and  I  do  not  doubt  was,  some  evidence  of  contributory 
negligence,  but  was  clearly  not  such  a  circumstance  as  alone 
would  have  justified  a  withdrawal  of  the  case  from  the  ^'ury. 

The  appeal,  in  my  opinion,  fails  and  should  be  dismissed 
with  costs. 


April  23rd,  1906. 
C.A. 

HAMILTON  DISTILLERY  CO.  v.  CITY  OF  HAMIL- 
TON. 

HAMILTON  BREWdNG   ASSOCIATION  v.   CITY   OP 
HAMILTON. 

Municipal  Corporations — Waterworks — Water  Rates — Equal' 
ity — Discrimination  against  Brewers  and  Distillers — Sy- 
law. 

Appeal  by  defendants  from  judgment  of  Street,  J.,  6  0. 
W.  R.  143,  10  0.  L.  R.  280,  in  favour  of  plaintiffs. 

The  appeals  were  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
and  Maclaren,  JJ.A. 

W.  R.  Riddell,  K.C.,  and  H.  E.  Rose,  for  defendants. 

G.  P.'  Shepley,  K.C.,  P.  D.  Crerar,  K.C.,  and  J.  D. 
Gausby,  Hamilton,  for  plaintiffs. 

Garhow,  J. a.  : — Both  actions  involve  practically  the  same 
question,  namely,  the  validity  of  certain  by-laws  of  the  city 
of  Hamilton  whereby  certain  water  rates  were  imposed  upon 
plaintiffs  in  excess  of  the  rates  charged  against  other  manu- 
facturers. 
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Street,  J.,  considered  himself  bound  by  the  judgment  of 
the  Supreme  Court  in  Attorney-General  for  Canada  v.  City 
of  Toronto,  23  S.  C.  B.  514,  and  decided  in  favour  of  plain- 
tiffs in  both  actions. 

We  too  are  of  course  bound  by  that  decision,  and  the 
only  question  really  is,  can  the  present  cases  be  distinguished? 
And  I  agree  with  Street,  J.,  in  thinking  that  they  cannot. 

The  circumstances  are  not,  of  course,  identical.  There 
was  a  distinguished  element  of  more  or  less  importance  in  that 
case,  in  the  fact  that  the  complaint  came  from  the  Crown  re- 
presented by  the  Attorney-General,  and  that  the  Crown  is  en- 
titled to  exemption  from  taxation  under  the  B.  X.  A.  Act. 
But  it  was  conceded  that  a  water  rate  is  not  a  tax,  and  that 
the  Crown  is  liable  to  pay,  or  at  least  is  willing  to  pay,  a 
proper  water  rate  lawfully  imposed,  and  such  concession  it 
seems  to  me  quite  exhausted  whatever  virtue  tKere  was  in 
the  reference  to  the  B.  N.  A.  Act  and  the  exemption  therein 
declared.  So  that  it  must  now  be  taken,  I  think,  as  if  the 
plaintiff  there  had  been  merely  a  manufacturer  or  any  other 
private  citizen  complaining  of  a  discriminating  rate.  And, 
if  I  am  so  far  correct,  there  seems  to  be  no  escape  from  the 
position  that  it  was  determined  by  that  case  that  in  all  cases 
a  water  rate  imposed  by  a  municipal  authority  must  be  an 
equal  rate  to  all  consumers,  unless  express  legislative  author- 
ity has  been  given  to  discriminate. 

I  am  unable  to  find  any  such  authority  in  the  several 
statutory  enactments  upon  which  the  defendants  rely.  Re- 
liance was  chiefly  placed  on  the  power  to  establish  by  by-law 
a  tariff  of  rents  or  rates  for  water  supplied  or  ready  to  be 
supplied  contained  in  24  Vict.  ch.  66,  sec.  3,  the  argument 
being  that  the  term  "  tariff  "does  not  mean  a  imiform  charge, 
but  a  scale  of  charges;  and  reference  was  made  by  way  of  illus- 
tration to  the  customs  tariff.  The  comparison,  however,  is 
not,  I  think,  serviceable,  and  indeed  operates  rather  against 
than  for  defendants.  They  supply  only  the  one  article — 
water.  The  diversity  in  the  customs  tariff  is  caused  by  the 
diversity  of  articles  covered,  but  upon  any  given  article  the 
rate  is  the  same  to  all  consumers. 

Eeliance  was  also  placed  upon  the  case  of  Fortier  v. 
Lambe,  25  S.  C.  R.  429,  as  having  modified  the  rule  laid 
down  in  Attorney-General  for  Canada  v.  City  of  Toronto, 
but  this,  I  think,  is  erroneous.  The  power  of  discrimination 
in  question  in  Fortier  v.  Lambe  was  expressly  conferred  by  a 
provincial  statute,  and  the  question  was,  therefore,  not  of  the 
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authority  of  a  municipal  council,  but  of  a  provincial  legis- 
lature. 

The  general  rule  that  municipal  by-laws  imposing  a  bur- 
den of  any  kind  must  be  fair  and  just  is  beyond  question^ 
and  to  be  fair  and  just  they  must  bear  equally  upon  all 
affected  thereby.  If  inequality  is  intended,  it  must  be  ex- 
pressly conferred  or  must  appear  by  necessary  implication. 
In  these  cases  it  is  not  even  claimed  that  express  power  to 
discriminate  has  been  conferred,  and  I  am  unable  to  see  any- 
thing in  the  legislation  from  which  an  implication  favourable 
to  defendants'  contention  could  be  drawn.  They  have  special 
powers  under  sec.  29  of  the  Municipal  Waterworks  Act,  B. 
S.  0.  1897  ch.  236,  to  make  any  agreements  which  they  deem 
expedient  for  the  supply  of  water  to  any  railway  company 
or  manufactory.  And  water  supplied  under  an  agreement 
made  in  pursuance  of  this  power  would  no  doubt  be  excepted 
from  the  operation  of  the  general  by-law  respecting  rates. 

But  this,  on  the  principle  of  the  maxim  expressio  unius 
est  exdusio  alterius,  seems  to  make  against  rather  than  for 
the  defendants. 

Some,  although  perhaps  ;not  much,  additional  light  is  cast 
upon  the  general  principle  against  discrimination  by  a  refer- 
ence to  the  provision  of  the  Consolidated  Municipal  Act, 
1903,  sees.  591,  sub-sec.  12,  and  591  (a),  sub-sec.  (e),  where 
the  supplying  of  water  to  a  manufactory  freely,  or  at  rates 
less  than  those  charged  to  other  persons  and  corporations  in 
the  municipality,  is  regarded  as  a  bonus,  and  requires  the 
assent  of  the  electors  as  in  the  case  of  any  other  bonus  auth- 
orized to  be  given  under  the  Act.  This,  of  course,  applies 
only  to  manufactories  proposed  to  be  established,  and  does 
not  therefore  conflict  with  the  provisions  before  referred  to 
of  sec.  29  of  the  Municipal  Waterworks  Act,  which  has  re- 
ference apparently  to  those  already  existing.  And  its  im- 
portance, if  it  has  any,  lies  in  the  apparent  assiunption  by 
the  legislature  of  an  uniformity  of  rate  (notwithstanding  the 
use  of  the  plural  "rates'')  among  other  **  persons  and  cor- 
porations,'' only  to  be  disturbed  in  the  special  manner  pointed 
out,  and  not  under  any  inherent  power  of  discrimination  sup- 
posed to  already  exist  in  the  municipal  council. 

One  cannot  hejp  feeling  that  there  is  force  in  the  con- 
tention that  a  municipal  council  ought  to  have  the  power  con- 
tended for.  There  are  wide  variations  in  the  needs  and  cir- 
cumstances of  the  individual  water  consumers  which  justice 
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requires  should  be  taken  into  consideration  by  the  council, 
and  these  varying  circumstances  could,  I  think,  be  fairly  met 
by  a  wide  power  of  classification,  and  perhaps,  in  addition,  a 
power  to  deal  specially  with  special  cases. 

But  such  considerations  must  now,  I  think,  since  the  de- 
cisions of  the  Supreme  Court,  be  addressed  to  the  legislature. 

The  appeals,  in  my  opinion,  fail  and  should  be  dismissed 
with  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Moss.  C.J.O.,  and  Maclaken,  J.A.,  also  concurted. 

April  23rd,  1906. 
C.A. 

Re  PAKENHAM  PORK  PACKING  CO. 

GALLOWAY^S  CASE. 

Company — Winding-up — Contributory — Allotment  of  Shares 
— Preference  Shares — Common  Shares  —  Delegation  of 
Power  of  Allotment — Terms  of  Allotment — Ratification 
— A  cceptance — By-law — Directors, 

Appeal  by  one  Wade,  the  liquidator  of  the  company,  from 
order  of  Anglin,  J.,  4  0.  W.  R.  22,  dismissing  an  appeal 
by  the  liquidator  from  the  jiecision  of  an  official  referee,  upon 
a  reference  for  the  winding-up  of  the  company,  in  settling 
the  list  of  contributories,  striking  Galloway's  name  from  the 
list  in  respect  of  16  so-called  preference  shares  in  the  com- 
pany, and  allowing  an  appeal  by  Galloway  from  the  referee's 
decision  retaining  Galloway^s  name  on  the  list  in  respect  of 
8  shares  of  the  common  stock. 

W.  M.  Douglas,  K.C.,  and  W.  J.  McWhinney,  for  the 
liquidator. 

R.  J.  McLaughlin,  K.C.,  and  R.  D.  Moorhead,  for  Grallo- 
way. 

The  judgment  of  the  Court  (Moss,  C-J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O.: — Galloway  was  never  a  subscriber  for 
shares  either  originally  or  at  any  time.    He  made  application 
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in  writing  for  both  classes  of  shares,  and  one  question  is 
whether  his  applications  were  ever  accepted  in  due  and  proper 
form,  and  whether  shares  were  duly  allotted  to  him^  and 
notification  thereof  given  him.  There  are,  besides,  other  ques- 
tions, one  being  whether  the  company  had  at  the  time  of  his 
application  any  such  class  of  shares  as  preference  shares,  so  is 
to  be  in  a  position  to  accept  his  application  and  allot  and 
give  to  him  shares  of  that  description  or  quality,  and  an- 
other whether  they  had  common  shares  which  they  could  allot 
and  give  to  him  in  compliance  with  the  apglication  therefor. 

The  company  were  incorporated  under  the  Ontario  Com- 
panies Act  by  letters  dated  13th  June,  1901,  with  a  share' 
capital  of  $100,000,  divided  into  2,000  shares  of  $50  each. 
The  memorandum  of  agreement  shewed  that  of  the  capital 
stock,  shares  to  the  amount  of  $38,100  were  subscribed  for 
by  the  persons  petitioning  for  the  letters  of  incorporation 
as  follows:  James  Pakenham  $30,000,  John  Kendrick  $2,000, 
Jonas  Byer  $2,000,  W.  C.  Renfrew  $3,000,  Alexander  Bruce 
$1,000,  and  H.  J.  Morden  $100.  And  all  of  these  .^xcopt 
Kendrick  were  declared  to  be  provisional  directors. 

Nothing  was  said  in  the  letters  of  incorporation  concern- 
ing preference  shares.  Section  22  of  the  Companies  Act  pro- 
vides that  the  directors  may  make  a  by-law  for  creating  and 
issuing  any  part  of  the  capital  stock  as  preference  stock,  giv- 
ing the  same  such  preference  and  priority,  as  respects  divi- 
dends and  otherwise  over  ordinary  stock,  as  may  be  declared 
by  the  by-law,  but  (sub-sec.  2)  no  such  by-law  shall  have 
any  force  or  effect  whatever  until  after  it  has  been  unani- 
mously sanctioned  by  a  vote  of  the  shareholders  present,  in 
person  or  by  proxy,  at  a  general  meeting  of  the  company  duly 
.called  for  considering  the  same,  or  unanimously  sanctioned 
in  writing  by  the  shareholders  of  the  company. 

No  such  by-law  was  ever  made  by  the  directors.  The 
company  was  not  organized  until  2nd  April,  1902.  On  that 
day,  at  a  meeting  not  called  for  the  purpose  of  considering 
and  voting  on  a  by-law  for  creating  and  issuing  preference 
stock,  but  called,  so  far  as  appears,  for  the  purpose  of  organ- 
ization, and  at  which  some  but  not  all  of  the  shareholders 
were  present,  general  by-laws  were  passed,  a  b.oard  of  direc- 
tors and  a  managing  director  were  appointed,  and  imme- 
diately afterwards  it  was  resolved  "  that  of  the  total  capital 
stock  of  the  company  of  $100,000,  the  sura  of  $75,000  par 
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value  thereof  be  and  is  hereby  created  preference  stocky  the 
said  stock  to  have  a  priority  in  respect  of  dividends  to  the 
extent  of  7  per  cent,  upon  the  par  value  thereof,  and  no 
dividends  to  be  declared  upon  the  common  or  ordinary  shares 
until  said  7  per  cent,  upon  the  said  preferred  stock  shall 
have  been  pidd,  said  preferred  stock  to  be  entitled  to  such 
dividends  cumulatively  yearly  upon  and  until  dividends  at 
the  rate  of  7  per  cent,  per  annum  from  the  time  at  which 
such  preferred  stock  shall  have  been  paid  up  in  full,  ^all 
have  been  paid  thereon,  no  dividend  shall  be  paid  upon  the 
common  or  ordinary  shares  forming  the  balance  of  the  stock 
of  the  company.  The  said  7  per  cent,  per  annum  shall  be  all 
the  dividend  to  which  the  said  preferred  stock  shall  be  en- 
titled, and  any  balance  of  profits  after  setting  aside  such 
reserve  fund  as  the  directors  may  see  fit  under  the  by-laws 
of  the  company  shall  be  applicable  to  the  payments  of  divi- 
dends upon  the  common  or  ordinary  shares,  and  the  direc- 
tors are  hereby  authorized  to  pass  a  by-law  for  creating  and 
issuing  the  said  75  per  cent,  of  the  said  capital  of  this  com- 
pany as  preferred  stock  accordingly,  giving  same  the  said  pre- 
ference and  priority  irf  respect  of  dividends  as  are  herein- 
before set  out  and  not  otherwise/' 

This  carried  unanimously,  all  present  voting,  but  the  di- 
rectors did  not  proceed  to  pass  a  by-law  as  directed  by  the 
resolution,  and  as  required  by  the  Companies  Act,  and  the 
matter  does  not  appear  to  have  ever  come  again  before  the 
shareholders.  Two  prospectuses  seem  to  have  been  issued, 
but  the  one  put  in  evidence  (exhibit  9)  is  not  that  which  ia 
printed  in  the  appeal  book.  The  latter,  though  appearing  to 
bear  date  as  of  15th  April,  1902,  speaks  of  the  company  as 
being  organized  and  of  the  provisional  directors,  while  ex- 
hibit 9,  though  bearing  no  date,  shews  that  the  work  of  or* 
ganization  has  been  completed.  In  that  document  appears 
a  statement  purporting  to  shew  the  position  of  the  capital 
stock  thus: 

Capital  authorized    $100,000 

Issue  of  $75,000  7  per  cent,  preference 

stock  (on  1500  7  per  cent,  cumulative 

shares  of  $50  each). 

Stock  already  subscribed   $85,000 

Per  cent,  cumulative  stock  now  offered  for 

subscription    12,000 

Ordinary  stock   3,000 

$100,000 
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Eeference  is  again  made  to  preferred  i>tx)ck  under  the 
heads  of  "  Division  of  profits ''  and  "  Guarantee."  And 
that  is  all  that  appears  to  have  been  done  towards  the  crea- 
tion of  preferred  stock.  There  was  no  alphabetical  list  of 
holders  of  either  preference  or  common  stocky  and  there  is 
nothing  shewing  the  names  of  persons  to  whom  preferred 
stock  was  issued  unless  they  can  be  picked  out  of  a  book 
produced  and  called  by  the  secretary  of  the  companjr  the 
stock  book^  which  appears  however  to  have  been  very  imper- 
fectly kept,  and  is  evidently  not  a  complete  or  correct  record. 

On  3rd  October,  1902,  Galloway,  at  the  solicitation  of  one 
Himter,  an  agent  of  the  company,  signed  two  applications 
addressed  to  the  directors  of  the  company,  one  for  an  allot- 
ment of  16  shares  of  $50  each  of  7  per  cent,  cumulative  stock 
in  the  company,  containing  an  imdertaking  to  accept  same 
or  any  less  amount,  paying  therefor  according  to  the  terms 
named  in  the  prospectus;  the  other  for  an  allotment  of  8 
shares  of  $50  each  in  the  company,  with  an  undertaking  to 
accept  same  or  any  less  amount,  paying  therefor  $60  per 
share  according  to  the  terms  named  in  the  prospectus. 

But  in  lieu  of  the  terms  of  payment  named  in  the  prospec- 
tus, it  was  arranged  that  Galloway  should  give  his  promissory 
note  for  $1,280,  the  amount  of  the  two  applications,  payable 
to  the  company  12  months  after  date.  This  was  done,  and 
the  note  was  delivered  to  Hunter.  Galloway's  applications 
were  never  brought  before  or  dealt  with  by  the  board,  but 
the  secretary,  on  13th  October,  1903,  sent  a  registered  letter 
to  Galloway  notifying  him  that  the  directors  had  that  day 
allotted  to  him  the  shares  in  accordance  with  his  application. 
This  letter  is  not  produced,  and  Galloway  says  he  never  re- 
ceived it,  but  it  would  appear  that  it  was  received  by  a  mem- 
ber of  his  family,  probably  during  his  absence  from  home. 
But  it  was  not  the  case,  as  stated  in  the  notice,  that  the  direc- 
tors had  allotted  the  shares.  They  had  not  passed  a  by-law 
or  otherwise  ordained  with  respect  to  the  allotment  of  shares 
to  Galloway. 

They  neglected  to  comply  with  the  directions  of  sec.  26, 
89  they  had  neglected  to  comply  with  sec.  22.  There  was, 
therefore,  no  acceptance  by  them  of  Galloway's  applications. 
Beliance  is  placed  on  a  resolution  of  the  board  passed  on 
30th  May,  1902,  that  the  secretary  be  instructed  to  allot  all 
stock  as  applications  are  passed  in.  But  neither  under  the 
statute  nor  the  by-laws  of  the  company  is  there  any  authority 
for  such  action  on  their  part. 
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There  is  no  such  authority  as  was  found  in  the  articles 
of  association  in  Harris's  Case,  L.  R.  7  Ch.  585,  enabling  the 
directors  to  delegate  the  duty  to  a  committee  of  their  body. 
And  the  act  of  the  directors  in  this  case  in  assuming  to  dele- 
gate their  authority  to  a  subordinate  oflScer  of  the  company 
goes  far  beyond  what  was  done  in  that  case.  In  Howard's 
Case,  L.  R.  1  Ch.  561,  the  deed  of  settlement  provided  that 
the  allotment  or  distribution  of  such  shares  as  had  not  been 
subscribed  for,  should  belong  to  and  be  vested  in  the  directors 
of  the  company  for  the  time  being,  and  should  be  disposed 
of  by  them  in  such  manner  as,  in  their  opinion,  would  best 
promote  and  advance  the  credit  and  interest  of  the  company. 
And  it  was  held  that  a  resolution  providing  that  the  shares 
remaining  undistributed  should  be  allotted  according  to  the 
discretion  of  the  manager  and  two  private  directors  was  an 
invalid  act,  for  the  board  of  directors  could  not  delegate  its 
powers  of  allotment;  and  further  that  the  resolution  did  not 
enable  the  manager  and  two  directors  to  validly  accept  a 
proposal  for  shares  containing  a  variation  from  the  terms  of 
payment  set  forth  in  the  circular  asking  for  applications. 

In  the  present  case  the  secretary  was  aware,  notwith- 
standing the  terms  of  the  applications  signed  by  Galloway, 
that  ho  was  making  them  on  the  condition  of  payment  that 
his  promissory  note  payable  in  a  year  should  be  accepted  in- 
stead of  the  payments  in  the  manner  and  at  the  times  set  out 
in  the  prospectus. 

Yet  the  secretary  assumed  to  deal  with  the  applications 
and  accept  the  terms  oifered  without  reference  to  the  board,  " 
and,  as  there  never  was  any  authority  to  him  to  act  in  such  a 
case,  it  follows  that  there  was  never  any  agreement  for  the 
shares  concluded  between  Galloway  and  the  company. 

Further,  the  company  were  not,  at  the  time  of  Galloway's 
applications,  nor  at  any  time  afterwards, .  in  a  position  to 
give  him  what  he  had  applied  for.  They  had  not  created 
preference  stock  in  accordance  with  the  provision  of  sec.  32 
of  the  Companies  Act.  This  is  admitted,  but  it  is  argued 
that  what  was  done  was  suflScient  for  the  purpose,  and  that 
in  any  case  Galloway  is  not  in  a  position  to  contend  the  con- 
trary. It  is  said  that  there  was  power  in  the  directors  to 
create  the  preference  stock,  and  that  the  failure  to  comply 
with  the  conditions  of  the  Act  were  mere  irregularities  in  the 
proceedings;  there  was  a  resolution  of  the  shareholders  in 
favour  of  the  creation  of  such  stock  and  a  direction  to  the 
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directors  to  pass  a  by-law,  and  that  was  enough.  Now,  whe- 
ther that  would  constitute  a  sufficient  answer  to  the  company 
if  they  were  seeking  to  repudiate  or  get  rid  of  preference 
stock  held  by  persons  who  had  dealt  for  them  with  the  com- 
pany, is  not  the  question.  The  question  is  as  to  their  posi- 
tion when  seeking  to  hold  Galloway  as  a  shareholder.  In 
order  to  the  valid  creation  of  preference  stock,  the  directors 
must  first  make  a  by-law  for  that  purpose,  which  was  not 
done.  But  even  a  by-law  by  the  directors  is  not  sufficient. 
It  is  of  no  force  or  eflEect  whatever  until  after  it  has  been 
unanimously  sanctioned  by  a  vote  of  the  shareholders  at  a 
meeting  duly  called  for  the  purpose  of  considering  the  same. 

The  by-law  and  the  subsequent  sanction  of  the  sharehold- 
ers are  the  essential  elements  of  the  power  to  create  the  pre- 
ference stock.  The  power  is  not  otherwise  conferred,  nor  is 
it  inherent  in  the  directors  or  the*  company.  It  is  not  a 
question  of  mere  form,  for  the  form  in  this  instance  is  mat- 
ter of  substance.  In  this  case  there  was  a  complefe^'failure 
to  comply  with  the  provisions  of  the  Act  as  regards  the  pas- 
sing of  a  by-law,  the  first  prerequisite  to  the  creation  of 
preference  stock. 

If  a  by-law  had  been  passed,  it  might  have  been  argued 
with  some  plausibility  that,  having  regard  to  the  previous 
resolution,  the  want  of  a  subsequent  resolution  sanctioning 
the  by-law  was  an  irregularity  —  or  informality  —  and  that 
preference  stock  created  and  issued  in  that  way  might,  under 
some  circumstances,  be  held  to  be  valid.  But,  even  in  that 
case,  it  could  only  be  held  valid  as  against  third  persons  upon 
grounds  of  estoppel,  through  acquiescence  or  delay.  Here 
there  is  no  acquiescence,  delay,  or  conduct  on  Galloway's  part 
to  estop  him  from  alleging  and  shewing  that  at  the  time  when 
he  made  his  application,  and  thenceforth  until  the  liquida- 
tion proceedings,  the  company  was  not  in  a  position  to  give 
him  that  for  which  he  applied.  There  was  no  concluded 
contract,  and  he  never  received  or  became  the  holder  of  shares 
of  the  nature  and  quality  specified  in  his  application  or  any 
others.  As  regards  the  16  shares  of  preferred  stock,  the  de- 
cision of  the  Judge  should  be  affirmed. 

Then  as  regards  the  8  shares  of  common  stock,  what  has 
been  said  as  to  the  acceptance  and  allotment  by  the  secretary 
applies.  The  variation  in  the  terms  of  payment  applied  to 
them  as  well  as  to  the  shares  of  preference  stock,  and  there 
was  no  valid  acceptance  of  his  actual  application  in  the  one 
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case  more  than  in  the  other.  Besides,  upon  the  evidence  it 
is  a  very  serious  question  whether  at  the  time  of  the  applica- 
tion the  company  held  shares  which  they  could  validly  allot 
to  him.  In  the  position  which  they  had  taken  with  regard 
to  preference  stock  they  could  not  insist  upon  Galloway  treat- 
ing as  common  stock  that  which  they  had  put  upon  the  market 
as  preference  stock.  And  without  recourse  to  it  they  were 
not  validly  possessed  of  common  stock  so  as  to  comply  with 
his  application. 

It  is  said  that  there  were  shares  erroneously  allotted  to 
Pakenham,  that  only  200  shares  should  have  been  allotted  to 
him,  whereas  600  were  allotted  by  mistake,  and  there  is  his 
testimony  to  that  effect.  The  records  of  the  company  do  not 
shew  any  allotment  to  him,  but  in  the  petition  for  letters  of 
incorporation,  the  statements  of  which  are  verified  by  his  affi- 
davit, it  is  set  forth  that  he  had  taken  stock  to  the  amount  of 
$30,000,  that  is,  600  shares.  And  he  signed  the  memorandum  of 
agreement  filed  with  the  petition,  as  a  subscriber  for  $30,000. 
In  the  absence  of  anything  further,  the  memorandum  of 
agreement  and  the  petition  on  which  the  letters  of  incorpora- 
tion issued  are  the  only  reliable  records,  and  they  shew  Paken- 
ham as  the  holder  of  600  shares.  Upon  this  footing  it  is  very 
clear  that  there  was  not  any  common  stock  belonging  to  the 
company  at  the  time  of  Galloway's  application.  It  is  said 
that  the  company  purchased  100  shares  from  Pakenham.  But 
of  this  there  is  no  record  and  there  is  no  transfer.  So  that, 
irrespective  of  the  question  whether  the  company  could,  by 
assuming  to  become  purchasers  of  their  own  shares,  place 
themselves  in  a  position  to  contract,  there  is  a  failure  to  shew 
possession  of  any  shares  that  could  be  allotted  to  Galloway 
when  he  sent  in  his  application.  And  the  same  position  was 
maintained  up  to  the  time  of  the  liquidation  proceedings. 

Other  objections  were  raised  and  discussed,  but  it  is  not 
necessary  to  deal  with  them.  For  the  reasons  already  given, 
as  well  as  for  those  given  by  Anglin,  J.,  his  order  should  be 
affirmed. 

The  appeal  is  dismissed  with  costs. 

[In  Higginbotham's  case  and  Rodman's  case,  the  facts 
were  similar,  but  not  identical  with  those  in  Galloway's  case. 
Appeals  from  similar  orders  made  by  Anglin,  J.,  were  also 
dismissed,  for  reasons  given  by  Moss,  C.J.O.,  in  writing.] 
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April  23rd,  1906. 


C.A. 


WALLACE  V.  TEMISKAMING  AND  NORTHEUN  ON- 
TARIO E.  W.  COMMISSION. 

Contract — Supply  of  Railway  Material — Payment  —  Condi- 
tion  Precedent  —  Certificate  of  Railway  Commission's^ 
Engineer — Interference  by  Commission  with  Engineer — 
Fraud — Hindering  Performa/nce  of  Condition. 

Appeal  by  plaintiff  from  judgment  of  Palconbridge, 
C.J.,  at  the  trial,  withdrawing  the  case  from  the  jury  at 
the  close  of  plaintiff^s  case,  and  dismissing  the  action  with 
costs. 

The  action  was  brought  to  recover  the  price  of  a  quantity 
of  railway  ties  supplied  by  plaintiff  to  defendants  under  a 
written  contract  dated  19th  November,  1904,  whereby  plain- 
tiff agreed  to  deliver  225,000  ties  on  defendants^  right  of  way, 
the  ties  to  be  made  from  sound  timber,  of  good  merchantable 
quality,  and  in  strict  compliance  in  all  respects  with  the  speci- 
fications made  part  of  the  agreement,  said  ties  to  be  delivered 
and  piled  completely  ready  for  inspection  as  follows : — At  least 
100,000  on  or  before  1st  March,  1905 ;  75,000  on  or  before 
1st  July,  1905 ;  and  the  balance  50,000  on  or  before  1st  Oc- 
tober, 1905.  Payment  was  to  be  made  as  follows.  About 
■  90  per  cent,  of  the  value  of  the  ties  delivered  and  accepted  to 
be  made  monthly  on  the  written  certificale  of  the  engineer, 
such  certificate  to  be  a  condition  precedent  to  the  right  of 
plaintiff  to  be  paid  the  said  90  per  cent,  or  any  part  thereof  ^ 
the  remaining  10  per  cent,  to  be  retained  until  the  final  com-^ 
pletion  of  the  whole  work  to  the  satisfaction  of  the  engineer,, 
whereupon  the  engineer  was  to  give  the  final  certificate  ac- 
cordingly, and  such  10  per  cent.,  or  the  balance  payable 
under  the  contract,  was  to  be  paid  within  40  days  after  the 
granting  of  such  final  certificate,  which  certificate,  it  was  de- 
clared, should  also  be  a  condition  precedent  to  the  right  of 
VOL.  vn.  o  w.R.  NO.  16 — 46  + 


(366        ^^^  ONTARIO  WEEKLY  REPORTER. 

plaintiff  to  be  paid  the  said  10  per  cent,  or  any  part  thereof. 
And  the  price  agreed  to  be  paid  was  for  cedar  ties  27  cents, 
for  tamarac  ties  29  cents,  for  hemlock  ties  25  cents,  and  for 
Jack  pine  ties  29  cents.  And  the  agreement  provided  that 
the  word  "  engineer  "  should  mean  the  chief  engineer  for  the 
time  being  appointed  by  defendants  having  control  of  the 
work  of  construction  of  defendants^  line  of  railway. 

The  specifications,  so  far  as  material,  were  as  follows: — 

"  Temiskaming  and  Northern  Ontario  Railway. 

"  Specifications  for  225,000  ties." 

"  1.  Ties  may  be  of  cedar,  tamarac,  hemlock,  or  Jack 
pine.  They  must  be  made  of  live,  straight  timber,  free  from 
decay,  bad  knots,  wind  shakes,  and  whatever  other  imperfec- 
tions there  may  be. 

"  2.  If  made  from  the  round  tree  they  must  be  sawn  or 
hewn  smooth  (and  free  from  score  hacks)  to  uniform  and 
parallel  surfaces  on  two  sides.  Cedar  and  all  thick  bark 
timber  must  be  peeled. 

"  3.  If  sawn  square  from  large  timber  they  must  be  cut 
through  the  centre  of  the  log.  No  ties  sawn  on  three  sides 
will  be  accepted. 

'^4.  Ties  shall  be  of  the  following  dimensions:  Flatted 
ties  must  be  7  inches  thick,  with  7  inch  face.  Square  ties? 
must  be  7  inches  thick  with  9  inch  face. 

^*  5.  Ties  of  smaller  size  or  of  12  inches  face  and  over, 
and  those  having  defects  in  manufacture  or  quality  of  ma- 
terial which  would  not  render  them  unfit  for  use  in  side 
tracks,  will  be  culled,  and  the  Commission  will  accept  them 
at  half  price. 

"6.  Ties  must  be  exactly  8  feet  long,  with  ends  cut 
square,  and  all  face  measurements  shall  be  inside  the  bark 
at  the  smallest  end. 

"  7.  Ties  shall  be  delivered  on  the  Commission's  right  of 
way,  at  such  points  as  may  be  approved  by  the  tie  inspector, 
and  shall  be  piled  with  even  ends  on  one  side  of  each  pile, 
on  a  level  with  and  not  less  than  8  feet  long  nor  more  than 
30  ieet  from  the  track,  allowing  at  least  3  feet  between  piles 
to  permit  of  inspection  at  both  ends  of  tie. 
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"8.  Ties  taken  from  the  water  shall  be  cross  piled  in 
square  piles  in  such  a  manner  as  to  permit  free  circulation 
of  air  around  each  tie. 

*'  9.  The  Commission  will  not  be  responsible  for  any  ties 
delivered  on  its  property  until  inspected  and  accepted  by  the 
tie  inspector.  Satisfactory  evidence  must  be  furnished  when 
required  by  the  Commission  as  to  land  on  which  the  ties  have 
been  cut,  that  the  contractor  had  the  legal  Yight  to  cut  and 
dispose  of  them,  and  that  they  are  free  from  all  liens  and 
attachments. 

"  10.  Crown  dues  will  be  paid  by  the  Commission  on  all 
ties  cut  on  Crown  lands. 

""11.  The  decision  of  the  Commission's  inspector  as  to 
whether  the  ties  conform  to  and  are  delivered  in  accordance 
with  the  specifications  shall  be  final." 

Under  this  agreement  plaintiff's  allegation  was  that  he 
delivered  199,800  tamarac  ties  at  29  centa,  151  ties  at  27 
cents,  29,251  Jack  pine  ties  at  29  cents,  and  13,722  Xo.  2 
tamarac  (culls)  ties  at  14^  cents  (see  paragraph  5  of  specifi- 
cations), in  all  of  the  value  of  $68,455.25,  upon  which  he  had 
been  paid  $64,736.55,  leaving  a  balance  due  him  of  $13,- 
717.70,  for  which  simi  with  interest  he  asked  for  judgment. 

Defendants  admitted  the  delivery  and  acceptance  of 
126,983  tamarac  ties  at  29  cents,  591  cedar  ties  at  27  cents, 
121,744  tamarac  and  Jack  pine  culls  at  14^  cents,  and  241 
cedar  culls  at  13^  cents,  of  the  total  value  of  $54,737.55, 
which  sum  they  said  they  had  paid.  They  pleaded  the  con- 
dition precedent  of  the  engineer's  certificate,  and  said  that 
in  the  month  of  June,  1905,  after  all  the  ties  had  been  de- 
livered, defendants'  chief  engineer  issued  his  final  certificate 
certifying  to  the  number  and  value  of  ties  as  above  stated  for 
which  they  had  fully  paid. 

To  this  defence  plaintiff  pleaded  a  replication,  which,  so 
far  as  material,  set  forth  that  the  ties  delivered  in  the 
months  of  November  and  December,  1904,  and  January, 
1905,  were  all  duly  inspected  by  defendants'  engineer  or  his 
agent,  and  marked  or  stamped  with  the  name  of  defendants 
and  accepted  by  them  before  1st  February,  1905,  and  the 
certificate  of  defendants'  engineer  issued  to  such  effect,  and 
that  all  the  ties  so  delivered  were  duly  paid  for   (less  of 
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course  the  10  per  cent.)  ;  that  as  to  the  ties  delivered  during 
the  months  of  February  and  March,  1905,  when  the  delivery 
was  finally  completed,  they  were  duly  inspected  by  defen- 
dants' engineer  or  his  agent,  and  accepted  and  marked  with 
the  name  or  stamp  of  defendants,  and  a  certificate  of  defen- 
dants was  issued  to  such  effect;  that  a  further  inspection 
made  in  the  month  of  May  of  the  ties  which  had  not  been 
actually  used,  was  not  a  reasonable  or  correct  one;  that  the 
inspectors  employed  were  incompetent;  and  that,  in  conse- 
quence thereof,  tiie  estimate  of  the  value  of  said  ties  as  set 
out  in  the  statement  of  defence,  which  was  made  on  the  basis 
of  such  inspection,  was  incorrect;  that,  if  any  certificate  re- 
quired to  be  issued  was  not  issued,  then  the  issue  of  such 
certificate  was  waived  by  defendants ;  that  defendants  wrong- 
fully prevented  tlieir  engineer  from  certifying;  that  the  cer- 
tificate of  defendants'  inspectors  was  final;  and  that  the  de- 
fendants, if  not  liable  under  the  contract,  were  liable  to  pay 
as  upon  a  quantimi  meruit. 

I.  F.  Helhnuth,  K.C.,  and  6.  E.  Geary,  for  plaintiff. 

W.  N.  Tilley,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler  and 
G ARROW,  JJ.A.),  was  delivered  by 

Garrow,  J.A.  : — The  facts  as  disclosed  in  the  evidence 
appear  to  be  as  follows.  The  plaintiff  resides  at  North  Bay. 
He,  with  the  consent  of  defendants'  chief  engineer,  Mr.  Rus- 
sell, sublet  the  contract  to  a  number  of  fub-contractors|  the 
ties  to  be  delivered  at  various  points  along  the  line  of  the 
railway  then  in  course  of  construction.  This  was  his  fourth 
tie  contract  with  defendants  under  Mr.  Russell's  inspec- 
tion. The  last  of  the  ties  were  delivered  in  the 
month  of  March,  although  he  had  till  the  following 
month  of  October  to  complete.  At  the  places  where 
the  ties  were  delivered,  they  were  inspected  by  tie  in- 
spectors Fraser  and  Brougham  appointed  ly  Mr.  Russell,  and 
those  that  were  passed  were  stamped  with  a  T.  and  N".  0.  Rail- 
way stamp,  and  the  culls  were  stamped  ss  culls.  And  a 
monthly  certificate,  or  estimate  as  it  is  called,  was  issued  set- 
ting forth  the  result  of  the  inspection  in  the  form  following, 
which  is  the  November  certificate. 
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TEMISKAMING  AND  NORTHERN  ONTARIO  RY. 
Tho8.  Wallace  Contract. 

Monthly  Estimate  No.  1. 

Shewing  the  work  done  during  month  of  November,  1904, 

by  Thos.  Wallace,  Contractor. 

Under  Contract  No.  5. 


No. 

Description  of 
Work. 

y1a 

1 

Quantities 

previous 

estimate. 

•Ad 

Amount. 

1 

Tamarac  ties 

Hemlock  ties • . 

6,444 

0 

5,444 

9    0. 

.29 

«        c. 

1,678  70 

3 
4 

Oedar  ties 

94 

0 

94 

.27 

25  38 

a 

H 

Switch  ties 

7 

TeleffraDh  T>oles  . . . 

8 

Fence  posts 

No.  2,  Tamarac 

"335 

9 

0 

335 
9. .... . 

.14i 

48  67 

Total  value  of  work  dom 

1,662  71 

Ten  per  cent,  r 
Balan< 

Prftvif 

etkined  . 
30 

165  27 

$1,487  44 

malj  reti 
at  for  moi 

irned . . 
tith  No^ 

$1,487  44 

Amou 

member 

$1,487  44 

I  certify  the  above  to  be  correct, 

W.  A.  Eraser,  Tie  Inspector. 

Dated  Nov.  7th.   Checked  and  certified*  correct. 

W.  B.  Russell,  Chief  Engineer. 

Checked  and  found  correct,  H.  W.  P. 

Certificates  of  similar  purport  signed  by  the  tie  inspector 
and  the  chief  engineer  were  issued  for  the  months  of  Decem- 
ber, January,  and  February  following,  and  upon  these  cer- 
tificates, except  the  last,  plaintiff  was  paid  the  full  amount, 
less  the  10  per  cent,  to  be  retained  until  the  completion  of 
the  contract. 

The  trouble  between  the  parties  began  in  the  month 
of    March.     For   the  ties     delivered     in    that   month    the 
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this  replication.  Unfortunately,  an  apparently  important 
letter  from  defendants  to  Mr.  Russell,  in  which  certain  in- 
structions were  sent  to  him,  was  not  produced,  but,  even  with- 
out that,  it  is,  I  think,  apparent  that  defendants  did  inter- 
fere with  Mr.  Russell  in  the  discharge  of  his  duty  under  the 
contract.  Upon  the  completion  of  the  delivery  in  March  it 
was  his  duty  to  satisfy  himself  whether  or  not  the  contract 
had  been  performed  as  plaintiff  alleged.  And  if,  in  his 
opinion,  it  had  been,  it  was  his  further  duty  to  have  cer- 
tified the  result.  He  had  before  him  the  final  certificates  of 
the  inspectors,  upon  which  in  all  previous  instances  he  had 
acted,  and  the  inference  from  the  evidence,  so  far  as  it  pro- 
ceeded, is,  I  think,  a  strong  one  that  but  for  defendants'  in- 
terference he  would  have  certified  to  the  March  delivery  just 
as  he  had  done  to  the  previous  deliveries.  If  defendants'  in- 
terference had  been  confined  to  requesting  a  re-examination 
of  the  March  delivery  before  the  certificate  was  granted,  that 
would,  I  think,  have  been  unobjectionable.  But  they  did 
much  more.  They  requested  him  to  recall  his  February  cer- 
tificate, which  of  course  he  could  not  do.  They  instructed 
him  to  dismiss  the  tie  inspectors  Fraser  and  Brougham,  and 
♦  they  ordered  a  re-inspection  of  the  whole,  carried  on  not 
under  the  guidance  or  direction  of  Mr.  Russell  himself,  but 
of  his  deputy,  thus  seriously  reflecting  upon  his  manage- 
ment of  the  matter,  and  in  effect  ignoring  him.  He  may  not 
have  been  explicitly  ordered  not  to  certify,  but  these  circum- 
stances did  prevent  him — or  at  least  from  them,  and  the  other 
circumstances,  including  his  speedy  resignation  from  the 
service,  a  jury  might  well  infer  that  he  had  in  effect  been  pre- 
vented— from  discharging  his  duty  under  the  contract. 

There  should,  under  the  circumstances,  in  my  opinion, 
be  a  new  trial,  and  defendants  should  pay  the  costs  of  the 
last  trial,  and  also  of  this  appeal. 

I  have  not  thought  it  necessary  to  finally  deal  with  the 
question  discussed  before  us  at  some  length  of  whether  the 
monthly  estimates  certified  to  by  Mr.  Russell  were  or  were 
not  final  as  to  the  quantities  mentioned  in  them.  Usually 
progress  estimates  are  not  final :  Thasis  Sulphur  Co.  v.  Mc- 
Elroy,  3  App.  Cas.  1040;  Murray  v.  The  Queen,  26  S.  C.  R. 
203.  But  something  must  depend  upon  the  subject  matter. 
Where  it  is  a  house,  a  ship,  a  railway,  or  a  similar  work,  the 
final  value  of  which  must  depend  not  upon  a  partial  but  a 
total  completion  according  to  the  contract,  it  seems  quite 
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reasonable  to  so  regard  them.  But  where  the  contract  is  for 
the  delivery  and  the  inspection  as  delivered  of  a  number  of 
specific  articles,  each  one  complete  or  incomplete  in  itself, 
and  having  a  fixed  specific  price,  the  rule  might  well  be 
different. 

In  Murray  v.  The  Queen,  supra,  at  p.  214,  it  was  held 
that  where  in  the  course  of  the  performance  of  a  large  work 
under  a  contract,  certain  specified  extra  work  had  been  classi- 
fied and  a  price  fixed  and  the  money  paid,  such  a  determina- 
tion is  final — and,  in  the  absence  of  fraud,  cannot  be  reviewed 
by  the  engineer  who  made  it  or  by  his  successor. 

The  contract  there  in  question  contained  a  provision  re- 
quiring certificates  in  substantially  similar  terms  to  those 
contained  in  the  contract  now  in  question.  And  the  principle 
referred  to  seems  wide  enough  to  embrace  the  case  of  the 
monthly  certificates  for  the  ties  delivered  and  accepted,  at 
least  down  to  and  including  that  for  the  month  of  February. 
But  it  is,  I  think,  better  perhaps  that  this  question  should  be 
finally  determined  after  all  the  evidence  has  been  heard. 
What  I  have  said  indicates  my  present  view,  for  what  it  is 
worth,  on  the  evidence  as  it  stands. 


April  23rd,  1906. 
C.A. 

BENWICK  V.  GALT,  ^RESTON,  AND  HESPELER 
STREET  R.  W.  CO. 

Damages — Action  under  Fatal  Accidents  Act — Loss  of  Child 
— Right  of  Mother  to  Recover  while  Father  Living^ 
Quantum  of  Damages — Excesrs — New  Trial. 

Appeal  by  defendants  from  order  of  a  Divisional  Court, 
6  0.  W.  R.  413,  11  0.  L.  R.  158,  dismissing  motion  by  de- 
fendants to  set  aside  a  verdict  and  judgment  for  plaintiflf 
for  $3,000  damages  in  an  action  by  a  mother  under  the  Fatal 
Accidents  Act  for  damages  for  the  death  of  her  daughter 
caused,  as  alleged,  by  the  negligent  operation  of  defendants' 
railway.  The  questions  raised  by  the  appeal  were  whether 
voifa  VII.  o.w.B.  NO.  16 — 46a 


674  ^^^  ONTARIO  WEEKLY  REPORTER. 

plaintifF  had  properly  any  intereBt  or  expectation  of  benefit  in 
the  life  of  her  daughter^  and  if  so^  whether  the  damages  al- 
lowed were  not  exceesiTe. 

E.  E.  A.  DuVemet  and  B.  H.  Greer,  for  defendants. 

6.  Lynch-Stannton,  K.C.,  and  M.  A.  Secord,  Gait,  for 
plaintiff. 

The  judgment  of  the  Conrt  (Moss,  C.J.O.,  Osler,  Gar- 
50W,  Maclaren,  J  J.  a.,  Clute,  J.),  was  delivered  by 

Osler,  J.A. : — A  point  was  urged  on  the  argument  of  this 
appeal  which,  so  far  as  I  am  aware,  has  not  hitherto  been 
jtaken  in  any  action  under  the  Fatal  Accidents  Act  here  or  in 
England,  namely,  that,  living  the  father,  the  mother  of  the 
deceased  is  not  a  person  for  whose  benefit  the  action  can  be 
brought. 

In  some  States  of  the  American  Union,  where  there  is 
legislation  of  a  similar  character  to  ours,  that  is  undoubt- 
edly so,  but  the  decisions  turn  upon  the  precise  language  of 
the  particular  Act  where  the  benefit  is  given  to  one  parent, 
and  the  father,  if  living,  is  preferred,  or  is  given  to  the 
mother  only  when  the  father  is  dead.  The  language  of  our 
Act  is  plain :  "  Every  such  action  shall  be  for  the  benefit  of 
the  wife,  husband,  parent,  and  child  of  the  person  whose 
death  has  been  caused  by  the  wrongful  act,'-  etc. :  sec.  3 ;  and 
by  sec.  1  it  is  declared  that  the  word  "  parent ''  shall  include 
father,  mother,  grandfather,  grandmother,  stepfather,  and 
stepmother;  and  sec.  3  also  provides  that  damages  may  be 
given  proportioned  to  the  injury  lesulting  from  the  deatii  to 
the  parties  respectively  for  whom  and  for  whose  benefit  the 
action  has  been  brought.  Damages  are  not  given  in  such 
cases  for  injury  to  the  feelings  of  the  parents,  or  other  rela- 
tives, nor  are  they  given  merely  in  reference  to  the  loss  of  a 
legal  right,  as,  for  example,  the  loss  of  the  father's  right, 
such  as  it  is,  to  the  services  of  the  child,  though  this  may 
form  an  element  where  it  exists.  They  depend  on  the  family 
relationship  and  the  probability  of  its  continuance,  and  the 
pecuniary  advantages  likely  to  arise  therefrom  are  the  basis 
of  the  claim ;  the  reasonable  expectation,  in  short,  as  has  often 
been  said,  of  pecuniary  benefit,  as  of  right  or  otherwise,  from 
the  continuance  of  the  life.  The  mother  is  put  on  precisely 
the  same  plane  in  this  respect  as  the  father,  grandfather,  and 
grandmother. 
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In  Dalton  v.  South  Eastern  B.  W.  Co.,  4  C.  B.  N.  S.  296, 
the  action  was  brought  by  the  father  as  administrator  of  the 
deceased  son  for  the  benefit  of  himself  and  the  mother,  and 
damages  were  assessed  for  each  without  objection,  and  it  can 
hardly  be  thought  that  so  obvious  a  point  would  have  been 
passed  over  by  the  Court  and  the  eminent  counsel  engaged, 
had  it  been  thought  that  there  was  anything  in  it.  See  also 
Pennsylvania  E.  Co.  v.  Zebe  and  wife,  37  Pa.  St.  420,  and 
Pennsylvania  E.  Co.  v.  Adams,  55  Pa.  St.  499;  Cooley  on 
Tolrts,  p.  269. 

There  was  ample  evidence  that  the  accident  had  been 
caused  by  the  n^ligence  of  defendants,  and  I  need  say.  no 
more  upon  that  branch  of  the  case.    The   objection   chiefly 
pressed    was  that   the   damages   were   excessive.     The  jury 
awarded  nothing  to  the  father,  but  gave  the  mother  $3,000, 
and  their  verdict  has  been  sustained  by  a  Divisional  Court, 
Meredith,  J.,  dissenting,    I  must  say,  speaking  with  all  re- 
spect, that  imless  the  parties  can  agree  upon  an  al^atement, 
there  ought,  in  my  opinion,  to  be  a  new  trial.     I  derive  no 
sort  of  assistance  from  the  fact  that  in  Courts  on  the  other 
side  of  the  line  verdicts  of  juries  for  as  large  or  nearly  as 
large  sums,  in  circumstances  less  favourable  to  the  parent,  have 
been,  upheld.     Such  verdicts,  one  may  say  without  fear  of 
contradiction,  are  based  not  upon  evidence  of  probable  pe- 
cuniary loss  and  damage,  to  which  in  our  law  the  right  of 
recovery  is  restricted,  but  upon  the  natural  and  uncontrolled 
feeling  of  sympathy  with  the  agony  and  grief  of  mind  of 
the  parent  for  the  loss  of  a  beloved  child.     I  allude  more 
specially  to  cases  of  verdicts  ranging  from  $2,000  to  $3,000 
for  the  deaths  of  "  bright,^'  "  healthy,^^  «  sprightly,"  infants 
of  5  to  11  years  of  age.     In  the  very  nature  of  such  cases  the 
evidence  of  the  pecuniary  loss  to  the  plaintiff  must,  imder 
ordinary  cirqumstances,  be  of  the  slightest  description.     I 
agree  that,  as  it  is  impossible  to  compute  it  with  accuracy, 
a  margin  for  the  play  of  imagination  or  for  the  exercise  of 
the  honest  opinion  of  jurors,  if  that  expression  be  preferred, 
must  or  may  be  conceded.    Damages,  as  the  Master  of  the 
Bolls  said  in  a  recent  case,  are  not  a  matter  of  nice  mathe- 
matical adjustment,  and  juries  are  not  supposed  to  measure 
them  on  strictly  mathematical  lines,  but  have  to  say  what 
men  of  ordinary  sense  and  business  knowledge*  would  fix  upon 
as  the  money  compensation  for  the  damage  sustained.    In  j 

the  ordinary  business  of  life  and  conduct  of  affairs,  I  should  J 
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fhink  that  every  one  must  recognize  that  in  such  cases  as  I 
have  referred  to  the  verdicts  woxild  under  our  Act  be  simply 
extravagant  and  not  based  upon  any  justifiable  estimate  of 
the  parentis  probable  pecuniary  loss.  As  the  child  grows 
older,  the  probability  of  prolonged  life  more  assured,  and  its 
future  conduct  in  its  relations  with  its  parents  more  plaus- 
ibly to  be  conjectured,  there  may  be  room  for  a  more  liberal 
estimate  of  the  pecuniary  value  to  them  of  its  life,  though 
in  the  ordinary  course  of  events  there  is  not  in  their  case,  as 
has  been  pointed  out  by  Moss,  C.J.O.,  in  Kombough  v.  Balch, 
27  A.  E.  32,  44,  the  same  expectation  of  pecuniary  benefit 
from  the  continuation  of  a  child's  life  as  in  the  case  of  widow 
and  children  suing  in  respect  of  the  death  of  the  husband 
and  father. 

In  the  case  before  us  I  am  quite  unable  to  find  upon  the 
evidence  anything  to  justify  the  sum  which  the  jury  have 
assessed  as  the  pecuniary  damage  to  the  mother  for  the  death 
of  this  poor  school  girl  of  17  years  of  age.  Bright,  active, 
healthy,  and  intelligent,  as  she  is  said  to  have  been — quali- 
ties all  pointing  to  the  probability  of  her  own  early  settle- 
ment in  life — on  what  plausible  ground  could  the  jury  have 
reached  the  conclusion  that  she  was  likely  for  the  rest  of 
their  joint  lives  to  have  contributed  in  money  or  services  to 
the  mother  to  the  value  of  $210,  or  even  $100  -per  annum, 
for  the  former  is  what  is  meant  by  a  verdict  of  $3,000  ?  Such 
a  verdict  is  not  supported  by  any  evidence  that  I  can  find  in 
the  case,  or  by  anything  which  can  be  predicated  upon  what 
people  in  their  situation  in  life  usually  do.  Every  Judge 
who  has  passed  upon  the  case  has  said  that  the  verdict  is 
larger  than  he  would  himself  have  given,  and  where  I  cannot 
find  the  evidence  to  support  it,  I  must  for  myseif  come  to  the 
conclusion  that  12  sensible  jurors  could  not  reasonably  have 
given  it.  I  think  it  was  manifestly  a  sympathetic  verdict, 
arrived  at  upon  considerations  which  should  have  had  no 
place  in  their  minds.  In  a  similar  case  before  us  this  term, 
where  the  present  and  prospective  pecuniary  value  of  a 
daughter's  life  was  actually  larger  and  more  clearly  proved 
than  in  the  present  case,  the  jury  awarded  the  mother  $1,500 
and  the  father  $500.  Had  the  jury  awarded  the  former  sum 
to  the  mother  in  this  case,  I  think  that  their  verdict,  though 
larger  than  it  should  have  been,  would  have  approached  more 
nearly  the  bounds  of  reason  than  it  now  does.     If  the  parties 


RY8DALE  v.  WABASH  R,  W.  CO.  677 

can  agree  upon  that  sum  ($1^500)^  I  would  dismiss  the  ap- 
peal with  costs.  If  not^  1  think  it  should  be  allowed  with 
oosts^  the  costs  of  the  last  trial  and  of  the  appeal^  as  we 
directed  in  the  Lewis  case,  to  be  costs  in  the  cause.  I  refer 
to  the  case  of  Collier  v.  Michigan  Central  B.  W.  Co.,  27  A.  B. 
630;  Green  v.  New  York  and  Ottawa  B.  W.  Co.,  ib.  32;  and 
other  cases  referred  to  in  the  judgment  of  Meredith,  J.,  in 
the  Court  below,  11  0.  L.  B.  at  p.  168. 


Cartwright,  Master.  April  24th,  1906. 

chambers.   ' 

BYSDALE  V.  WABASH  B.  W.  CO. 

Pleading — Statement  of  Claim  —  Animal  Killed  on  Railway 
Trach — Railway  Act, 

Apart  from  the  description  of  the  parties  and  the  prayer 
for  relief,  the  statement  of  claim  was  as  follows : — 

1.  On  or  about  the  15th  October,  1905,  a  horse,  the  pro- 
perty of  the  plaintiff,  got  upon  the  property  of  the  defendant 
company  in  the  township  of  Stamford,  in  the  county  of  Wel- 
land,  and  was  killed  by  one  of  the  defendants'  trains. 

The  defendants  moved  to  strike  out  the  statement  or  to  be 
allowed  to  examine  plaintiff  for  discovery  before  delivery  of 
statement  of  defence,  alleging  that  the  statement  of  claim 
disclosed  no  reasonable  ground  of  action. 

H.  E.  Bose,  for  defendants. 

B.  McKay,  for  plaintiff. 

The  Master  : — The  only  material  in  support  of  the  mo- 
tion is  an  affidavit  of  defendants*  solicitor,  which  merely 
says :  "  It  is  submitted  that  the  said  statement  of  claim  dis- 
closes no  reasonable  cause  of  action.*'  If  this  is  the  ground 
of  attack,  the  matter  must  be  dealt  with  by  a  Judge  of  the 
High  Court:  see  Knapp  v.  Carley,  7  0.  L.  B.  409,  3  0.  W.  B. 
187.  But  the  motion  was  argued  as  if  the  objection  was 
that  the  statement  of  claim  was  embarrassing  because  it  did 
not  set  out  the  facts  with  sufficient  fulness  to  enable  the  de- 
fendants to  know  what  case  was  to  be  made  against  them. 
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It  was  said  in  answer  that  the  pleader  has  exactly  fal- 
lowed the  language  of  the  Dominion  Railway  Act,  3  Edw. 
VII.  ch.  58,  sec.  237  (cl.  4). 

'The  law  is  now  that  if  animals  at  large  get  on  the  property 
of  a  railway  company,  and  are  killed  or  injured  by  a  train 
(unless  where  the  highway  crosses  the  track),  the  railway 
company  are  liable  prima  facie. 

All,  therefore,  that  a  plaintiff  need  allege  and  prove  is 
that  his  animal  was  killed  by  a  train  at  some  part  of  the 
track  which  was  the  property  of  the  railway  company.  To 
escape  liability  defendants  must  bring  themselves  within  the 
subsequent  words  of  cl.  4  of  sec.  237.  This  section  was  con- 
sidered in  the  case  of  Arthur  v.  Central  Ontario  R.  W.  Co., 
ante  527. 

In  that  case  the  judgment  of  the  County  Court  Judge 
was  affirmed  by  a  Divisional  Court,  and  J  am  informed  by 
Mr.  W.  E.  Middleton,  who  was  counsel  for  defendants  in  that 
appeal,  that  the  Court  entirely  agreed  with  the  construction 
placed  on  the  statute  by  the  judgment  below. 

It  therefore  follows  that  the  statement  of  claim  is  suffi- 
cient for  a  recovery  by  plaintiff  unless  displaced  by  the  de- 
fence at  the  trial. 

The  motion  will,  therefore,  be  dismissed,  with  costs  to 
plaintiff  in  any  event,  and  the  statement  of  defence  should 
be  at  once  delivered  so  that-the  trial  may  be  had  at  Welland 
on  7th  May. 


April  25th,  1906. 

DIVISIONAL  COURT. 

Re  McDERMOTT  v.  GRAND  TRUXK  R.  W.  CO. 

Division  Courts — Trial  of  Plaind  hy  Jury— Motion  for  Non- 
auit  —  Reservation  till  after  Verdict  —  Jurisdiction  of 
Judge — Indorsement  of  Verdict  and  Costs  on  Record — 
Imdverience  —  Judgment  —  Execution  —  Stay  —  Pro- 
hibiiicn. 

Appeal  by  plaintiff  from  order  of  Mabee,  J.,  ante  602,  dis- 
missing motion  for  prohibition. 

C.  W,  Plaxton,  Barrie,  for  plaintiff. 
W.  A.  Boys,  Barrie,  for  defendants. 

The  Court  (Mulock,  C.J.,  Magee,  J.,  Clute,  J.), 

disiuisseil  the  appeal  without  costs. 
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Cartwright^  Master.  April  27th,  1906. 

chambers. 

PIGGOTT  V.  FEENCB. 

Default  Judgment  —  Motion  to  Set  aside  —  Irregularity  in 
Service  of  Process — Waiver — Delay  in  Moving — Dismis- 
sal of  Motion — Costs. 

Motion  by  defendant  French  to  set  aside  a  default  judg- 
ment entered  in  April,  1905,  which  directed  a  sale  of  lands. 

Thef  facts  appear  in  the  reports  of  appeals  in  the  same  ac- 
tion, 6  0.  W.  E.  398,  877. 

C.  A.  Moss,  for  defendant  French. 

F.  E.  Hodgins,  K.C.,  for  plaintiffs. 

The  Master: — The  proceedings  are  attacked  on  many 
grounds.  The  first  is,  that,  although  both  defendants  were 
served  out  of  the  jurisdiction,  and  were  stated  by  plaintiffs^ 
solicitors  to  be  American  citizens,  yet  no  writ  of  summons 
for  service  out  of  the  jurisdiction  was  issued.  The  writ 
issued  was  one  for  service  in  this  province,  and  an  order  was 
obtained  for  service  of  notice  of  such  writ  on  defendants. 

This  seems  to  come  within  the  principle  of  Hewitson  v. 
Fabre,  21  Q.  B.  D.  6.  There  defendant  was  by  mistake 
thought  to  be  a  British  subject,  and  was  accordingly  served 
in  France  with  the  form  of  writ  proper  for  such  a  case.  De- 
fendant did  not  appear;  but  when  proceedings  were  taken 
against  him  in  France  on  the  default  judgment,  he  moved  to 
set  the  proceedings  aside,  and  succeeded.  Field,  J.,  said  that 
defendant  had  applied  ^oon  enough,  and  that  the  proceedings 
were  void  ab  initio. 

There  can  be  no  doubt  in  the  present  case  that  if  applica- 
tion had  been  made  promptly,  the  proceedings  he^'e  would 
have  been  similarly  dealt  with. 

There  were  many  other  serious  defects,  which  were  not 
disputed  at  the  argument. 

The  answer  to  the  motion  was:  (1)  that  it  was  really  not 
that  of  defendant  at  all,  as  it  appeared  on  the  motion  made 
on  5th  February  that  one  Hudson  had  then  acquired  the  in- 
terests of  both  plaintiffs  and  defendants  in  the  action;  and 
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(2)  that  in  any  event  defendant  French  was  now  estopped 
from  attacking  the  judgment.     .    .    . 

[Quotation  from  opinion  of  Wills,  J.,  in  Hewitson  v. 
Fabre,  supra.] 

Now,  it  appears  from  the  material  that  this  very  defen- 
danty  in  July  las£,  made  or  supported  a  motion  to  set  aside 
the  sale  to  Allen,  and  the  sale  was  set  aside  by  the  local 
Judge.  It  is  true  that  neither  defendant  appeared  on  the 
reference,  but  it  was  said  that  defendant  French  was  repre- 
sented in  the  appeals  from  the  order  of  the  local  Judge,  and 
this  was  not  denied.  Indeed  it  appears  on  the  notice  of  ap- 
peal from  the  order  of  the  local  Judge. 

This  seemB  to  be  a  sufficient  ground  for  refusing,  at  this 
late  stage,  to  set  aside  the  proceedings.  In  all  cases  of  this 
Tcind  action  should  be  taken  promptly  and  according  to  the 
principle  of  Bule  358. 

Here  there  is  no  affidavit  from  defendant  French,  nor  any 
explanation  given  of  the  action  taken  on  her  behalf  before 
the  present  motion  was  made,  and  when  all  the  information 
was  within  the  knowledge  of  all  parties  ani  of  their  solicitors. 

The  motion  is,  therefore,  dismissed  as  being  brought  too 
late  and  not  supported  by  any  affidavit  from  the  defendant 
herself  excusing  or  explaining  the  delay. 

Had  these  proceedings  been  taken  in  proper  time  .  .  . 
they  would  have  been  successful,  in  my  judgment.  The  de- 
fects in  the  proceedings  were  so  numerous  and  so  serious  as 
to  invite  attack,  and  therefore  it  does  not  seem  right  to  give 
any  costs,  though  the  motion  is  dismissed.     .     .     . 

In  Jime  last  a  motion  was  made  by  defendant  Dailey  to 
set  aside  the  judgment  for  sale  and  be  allowed  to  defend,  but 
was  afterwards  dismissed  with  costs  by  consent. 


Falconbridge,  C.J.  April  26th,  1906. 

TRIAL. 

POOL  V.  HURON  AND  ERIE  LOAN  AND  SAVINGS  CO. 

Trtist — Enforcement — Cheque  Delivered  on  Condition — Non-- 
fulfilment — Recovery  of  Amount  of  Cheque — Evidence. 

Action  to  recover  $2,153.05  paid  by  plaintiff  to  defen- 
dants upon  an  alleged  trust  or  condition  which  was  not  ful- 
filled by  defendants. 
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J,  C.  Elliott,  Glencoe,  and  D.  A.  McDonald,  Glencoe,  for 
plaintiff. 

F.  F.  Betts,  London,  for  defendants. 

Falconbridge,  C.J. : — .  .  .  The  statement  of  claim 
alleges  that  on  or  about  11th  March,  1905,  plaintiff,  by  his 
solicitor,  paid  to  defendants  .  .  .  $2,153.05  in  trust  to 
procure  the  delivery  to  plaintiff  within  a  reasonable  time 
thereafter  of  a  good  and  sufficient  conveyance  of  certain 
lands  situate  in  the  village  of  Glencoe.  The  cheque  was  left 
with  defendants  by  Mr.  Alexander  Stuart,  and  the  only  direct 
efvidence  as  to  what  was  said  when  the  cheque  was  handed  in 
is  that  of  Mr.  Stuart  and  of  Mr.  Henry  W.  Givens,  account- 
ant of  defendants. 

Mr.  Stuart^s  evidence  is  very  clear  and  pointed.  He,  says 
that  he  told  Mr.  Givens  that  it  was  a  cheque  sent  to  him, 
Stuart,  by  'Mr.  Moss,  a  solicitor  at  Glencoe,  for  Mr.  Pool,  and 
that  he,  Stuart,  was  instructed  to  give  it  to  them  on  delivery 
of  a  deed  of  property  in  Glencoe  to  be  signed  by  defendants 
and  one  C.  J.  Mills.  Stuart  further  said  that  he  told  Givens 
he  was  acting  a  little  beyond  his  instructions  in  handing  the 
cheque  in,  but  he  would  leave  it  with  them  (defendants)  on 
condition  that  they  would  get  the  deed  and  deliver  it — told 
them  he  gave  it  to  them  conditionally  on  getting  the  deed. 

This  evidence  is  not  flatly  contradicted  by  Mr.  Givens. 
He  says  in  cross-examination  that  his  recollection  is  not  vivid 
enough  to  make  him  sure,  apart  from  the  fact  that  he  did 
not  make  any  note  or  memorandum  of  any  stipulation  regard- 
ing the  cheque,  because  he  says  it  was  the  practice  of  the 
office  to  have  such  a  stipulation  put  in  writing  or  to  make  a 
special  note  of  it. 

I  therefore  find  this  issue  in  favour  of  plaintiff. 

I  refer  further  to  a  letter  from  the  manager  of  defen- 
dants to  C.  J.  Mills  of  13th  May,  1905,  which  commences 
as  follows:  "Dear  Sir:  Ee  Pool  and  Hurdle  property.  I 
have  your  favour  of  the  12th  instant  herein.  While  it  may 
be  that  you  are  in  a  perfectly  good  position  to  insist  on  Mr. 
Pool  completing  the  purchase  with  you,  we  must  return  the 
cheque  to  Mr.  Alexander  Stuart,  of  this  city,  if  he  insists 
upon  it.  He  handed  in  the  cheque  to  us  on  condition  that 
he  was  to  receive  the  deed,  and,  of  course,  we  must  either 
give  him  the  deed  or  hand  him  back  the  money." 
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It  is  true  that  the  word  "trust"  was  not  used,  but  the 
cho(]UO  was  left  on  the  condition  that  tlie  deed  should  be  de- 
livered, and  that  condition  was  not  complied  with,  in  a  reas- 
onable time,  and  never  in  its  entirety,  for  when  the  cheque 
wan  offered  on  20th  May,  defendants  assumed  to  annex  the 
term  of  Mr.  Mills's  right  to  recover  from  plaintiff  any  bal- 
ance of  purchase  money,  interest,  taxes,  or  rent,  or  otherwise, 
owin^  to  Mills.  On  10th  May  Stuart  had  formally  made 
the  demand  which  he  had  before  made  verbally  for  the  re- 
delivery of  the  cheque. 

I  think,  therefore,  Uiat  plaintiff  must  succeed  upon  this 
branch  of  tlie  case,  and  it  is  unnecessarj-  to  go  into  other 
matters  which  were  argued. 

An  application  was  made  by  defendants  for  permission 
to  put  in  a  copy  of  the  letter  from  W.  D.  Moss  to  Stuart  and 
Gunn  dated  14th  March,  1905.  In  view  of  Mr.  Moss's  affi- 
davit tliat  changes  were  made  in  the  letter  as  originiUj 
written,  before  it  was  given  in  to  Stuart,  and  that  in  the 
letter-press  copy  it  is  impossible  to  read  the  letter  c<Hitaining 
these  changes,  and  he  is  unable  to  tell  wh^  these  changes 
were,  and  unable  to  tell  what  the  letter  written  to  Mr.  Siuan 
iH>ntaimHi,  1  do  not  admit  the  copy  put  f:)rwani  as  eridence; 
but  I  assume  that  the  copy  as  put  forward  is  in  a  form  as 
favourable  to  defendants  as  it  could  be,  and  it  wcKili  n«x.  if 
it  werv  in  evidence,  affe^^t  my  judgment. 

Thert^  wilK  therefore,  be  judgmeii  for  rliinii^  fcr 
$^,l.\^.05,  with  interest  thereon  from  11:.:  Mirvi.  :,-:5.  a=.-i 
<v>sis  ef  action. 


rrvisioxAi.  cormr. 

V  vs>VY  KATvKis  c\  t.  tz  l^wai  >r?AZAr ^  : :. 
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and  to  answer  certain  questions  which  he  had  refused  to 
answer  upon  his  examination  for  discovery. 

The  appeal  was  heard  by  Meredixh,  C.J.,  Brixton,  J., 
Teetzel,  J. 

C.  S.  Maclnnes,  for  defendants. 

Grayson  Smith,  for  plaintifEs. 

Meredith,  C.J.: — The  action  is  for  libel,  and  defen- 
dants plead,  among  other  defences,  that  of  qualified  privilege. 

Two  questions  are  raised  by  the  appeal.  The  first  is  as 
to  the  right  of  plaintifEs  to  discovery  of  the  sources  of  the 
information,  belief  in  the  truth  of  which  defendants  plead 
by  their  defence  of  qualified  privilege. 

Whatever  differences  of  opinion  there  may  at  one  time 
have  been  as  to  the  right  of  a  plaintiff  in  an  action  of  libel, 
where  the  defence  of  qualified  privilege  is  set  up,  to  discovery 
of  the  source  of  the  information  on  which  defendant  alleges 
that  he  relied  in  making  the  statement  lor  which  he  is  sought 
to  be  made  liable,  it  is  now  settled  that  plaintiff  has  that 
right:  Elliott  v.  Garrett,  [1902]  1  K.  B.  871;  White  v. 
Credit  Assn.,  [1905]  1  K.  B.  653;  Plymouth  Mutual  Co.  v. 
Traders'  Publishing  Assn.,  22  Times  L.  R.  266. 

The  first  ground  of  appeal  therefore  fails. 

The  second  question  is  as  to  the  right  of  plaintiffs  to  dis- 
covery of  the  names  and  addresses  of  the  persons  to  whom  the 
alleged  libel  was  published. 

Prima  facie,  at  all  events,  plaintiffs  are  entitled  to  the 
discovery  sought.  The  inquiry  they  desire  to  pursue  is  un- 
doubtedly relevant  to  the  issues  in  the  action,  or  some  of 
them,  and  on  the  question  of  damages.  The  Judge  from 
whose  order  the  appeal  is  brought  was  of  opinion  that  requir- 
ing the  answers  to  be  given  was  not  oppressive  to  defen- 
dants, and  that  the  information  sought  was  not  desired  by 
plaintiffs  for  any  purpose  outside  of  the  action,  and  in  that 
opinion  I  agree.  There  is,  therefore,  no  reason  why  defen- 
dants should  not  be  required  to  give  the  information  which 
is  sought  to  be  obtained. 

Although  Parnell  v.  Walter,  24  Q.  B.  D.  441,  was  disap- 
proved of  in  Whittaker  v.  Scarborough  Post,  12  Times  L.  R. 
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488^  the  reasons  for  the  holding  in  the  latter  case  that  plain- 
tiff was  not  entitled  to  discovery  as  to  the  extent  of  the  cir- 
culation of  defendants^  newspaper,  appear  to  me  to  be  applic- 
able only  to  actions  for  libel  published  in  a  newspaper,  and 
not  to  such  a  case  as  this,  where  the  number  and  class  of 
persons  to  whom  the  alleged  libel  was  published  may  be  most 
important,  not  merely  on  the  question  of  damages,  but  also 
on  the  question  whether  defendants  are  entitled  to  succeed 
on  their  defence  of  qualified  privilege,  for  it  may  be  that  the 
information  sought  may  disclose  the  fact  that  the  alleged 
libel  was  published  to  persons  to  whom  defendants  were  not 
justified  in  commxmicating  it,  even  though  the  occasion  of 
its  publication  to  some  of  them  may  be  protected  under  the 
defence  set  up. 

The  second  ground  of  appeal,  therefore,  also  fails,  and  the 
appeal  must  be  dismissed,  and  the  costs  of  it  will  be  to  plain- 
tiffs in  any  event  of  the  action. 

Britton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusions. 

Teetzel,  J.,  also  concurrcj. 
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divisional  court. 

DIAMOND  HARROW  CO.  v.  STONE. 

Appeal — County  Court — Final  Order — Dismissal  of  Action 
for  Want  of  Prosecution — Rule  J^36 — Application,  where 
Action  Brought  down  to  Trial  and  New  Trial  Ordered. 

Appeal  by  plaintiffs  from  order  of  junior  Judge  of  County 
Court  of  Essex  directing  plaintiffs  to  proceed  to  trial  with  a 
jury  at  the  jury  sittings  of  the  County  Court  to  be  held  on 
11th  June,  1901,  and  in  default  that  tn.>  action  should  stand 
dismissed  with  costs. 

W.  M.  Douglas,  K.C.,  for  plaintiffs. 

J.  H.  Moss,  for  defendant,  objected  that  an  appeal  did 
not  lie  from  such  an  order,  and  opposed  the  appeal  on  the 
merits. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Macf- 
Mahox,  J.,  Lou  NT,  J.),  was  delivered  by 

Meredith,  C.J. : — This  is  an  appeal  from  an  order  of 
the  junior  Judge  of  the  County  Court  of  Essex,  by  which 
plaintiffs  were  required  to  set  tne  action  down  for  trial  for 
the  then  ensuing  sittings  of  the  County  Court  of  that  county, 
in  default  of  which  his  action  was  to  be  dismissed. 

Upon  the  appeal  being  opened,  Mr.  Moss,  for  tlie  re- 
spondent, objected  that  no  appeal  lies.  That  question  was 
argued  and  the  appeal  was  heard  on  the  merits  subject  to  it. 

VOL.    VTI.  O.W.R.  NO.   17 — 47 
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We  have  come  to  the  conclusion  that  an  appeal  does  lie. 
The  provisions  of  the  County  Courts  Act,  K.  S.  0.  1897 
ch.  55,  which  are  applicable  to  appeals,  are  sees.  61  and  62. 

The  latter  part  of  sec.  62  is  that  under  which  the  appel- 
lants contend  that  the  order  is  an  appealable  one.  That 
gives  an  appeal  to  a  Divisional  Court  from  any  decision  or 
order  made  in  any  cause  or  matter  disposing  of  any  right  or 
claim,  provided  always  that  the  decision  or  order  is  in  its 
nature  final  and  not  merely  interlocutory. 

We  think  that  this  order  did  dispose  of  the  claim  of  the 
plaintiffs,  and  that  it  was  final  in  its  nature.  It  is  true  that 
it  was  not  conclusive  as  to  the  rights  of  the  parties  and  did 
not  prevent  plaintiflfs  from  bringing  another  action,  but  it 
did  dispose  of  their  claim  in  this  action  and  put  an  end  to 
it  entirely,  unless  plaintiflfs  should  be  advised  to  bring  and 
should  bring  another  action. 

The  words  that  I  have  read  are :  '^  A  decision  or  order 
made  in  any  cause  or  matter  disposing  of  any  right  or  claim.'* 
It  seems  to  me  that  this  order  did  dispose  of  a  right  claimed 
in  this  action  and  of  the  claim  made  in  this  action,  and  that 
it  was  final  for  the  purpose  of  this  action. 

The  conclusion,  therefore,  to  which  we  have  come  is  that 
the  appeal  lies. 

Then  with  regard  to  the  merits.  There  is  no  pretence  for 
saying  that  plaintiflfs  were  not  bona  fide  prosecuting  this 
action.  They  brought  the  action  down  to  trial  and  a  ver- 
dict passed  in  favour  of  defendant.  An  application  was 
made  for  a  new  trial  to  the  senior  Judge  of  the  County  Court, 
and  he  came  to  the  conclusion  that  there  had  been  a  mistrial, 
and  directed  a  new  trial.  The  order  was  made  some  time 
about  the  middle  of  May.  The  next  sittings  of  the  County 
Court  were  upon  the  second  Tuesday  in  the  following  month 
of  June. 

Plaintiffs  made  application  to  the  senior  Judge  to  strike 
out  the  jury  notice,  and  that  motion  was  pending  when  the 
application  which  resulted  in  the  order  appealed  from  was 
made  to  the  junior  Judge. 

It  seems  somewhat  singular  that,  in  view  of  the  fact  that 
a  motion  was  pending  before  the  senior  Judge,  the  junior 
Judge  should  have  dealt  with  this  motion.  One  would  have 
thought  that  the  more  reasonable  course  would  have  been  to 
have  referred  the  matter  to  the  senior  Judge  or  tc   have 
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awaited  his  decision.  It  is  quite  true,  as  Mx.  Moss  pointed 
out,  that,  whether  the  jury  notice  was  struck  out  or  not,  the 
County  Court  sittings  was  one  at  which  the  action  could  be 
tried;  still  that  does  not,  in  my  view,  made  it  less  undesirable 
that  the  junior  Judge  should  have  taken  the  course  that  he 
did. 

What  he  appears  to  have  done  was,  although  only  two 
weeks  had  passed,  although  there  had  been  no  want  of  good 
faith  in  prosecuting  the  action  on  the  part  of  plaintiflEs,  to 
make  a  peremptory  order  to  go  down  to  the  sittings,  not 
knowing  at  that  time  whether  the  action  should  be  tried 
with  or  without  a  jury,  and  that  in  default  of  his  doing  so 
hig  action  should  be  dismissed. 

It  may  be  sufficient  for  the  disposition  of  this  appeal  to 
say  that  we  think  that  the  Judge  did  not  exercise  a  judicial 
discretion  in  making  the  order  which  is  appealed  from,  and 
on  that  ground  the  appeal  might  be  allowed,  but,  in  my  opin- 
ion, the  case  was  not  one  coming  within  the  Bule  which  was 
applied  by  the  learned  Judge. 

The  Bule  which  was  invoked  by  the  respondent  was  Eule 
433,  which  reads  as  follows: 

"Except  in  the  cases  provided  for  by  Eule  434,  if  the 
pleadings  are  closed  six  weeks  before  the  conunencement 
of  any  sittings  of  the  High  Court  for  which  the  plaintilf 
might  give  notice  of  trial,  and  he  does  not  give  notice  of 
trial  therefor  (or  if  the  plaintiflE  has  given  notice  of  trial 
but  does  not  proceed  to  trial  pursuant  to  such  notice),  the 
action  may  be  dismissed  for  want  of  prosecution." 

The  learned  editors  of  the  book  of  Practice,  Holmested  and 
Langton,  express  in  a  note  to  that  Rule  the  opinion  that  an 
Irish  case  of  Foott  v.  Benn,  in  which  it  was  held  that  where 
there  had  been,  as  there  was  in  this  case,  a  trial,  the  Bule 
did  not  apply,  is  not  applicable  in  Ontario,  in  view  of  Bules 
3,  433,  and  530. 

We  do  not  agree  in  that  view,  and  think  that  the  Irish 
case  was  well  decided.  That  case  is  reported  in  16  L.  B.  Ir. 
at  p.  247.  The  head-note  is  as  follows — ^^'An  action,  in 
which  the  place  of  trial  was  out  of  Dublin,  was  tried  at  the 
spring  assizes,  1883,  when  a  verdict  was  directed  for  the 
defendant.  This  verdict  was  set  aside  on  the  ground  of  mis- 
direction, and  a  second  trial  took  place  at  the  spring  assizes, 
1884,  resulting  in  a  verdict  directed  for  the  plaintiff,  which 
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was  also  set  aside,  and  a  tliird  trial  ordered  in  the  Michaelmas 
sittings,  1883.  The  plaintiff  not  having  served  notice  of  trial 
for  the  next  ensuing  ^ssizes,  the  defendant  moved  to  dismiss 
the  action  for  want  of  prosecution,  contending  that  the  case 
fell  within  G.  0.  XXXV.,  Rules  2,  4.  The  Court  refused 
the  motion.  Semble,  the  only  remedy  open  to  a  defendant 
under  such  circumstances  is  trial  by  proviso  imder  the  old 
practice." 

It  is  quite  clear  that  under  the  Common  Law  Procedure 
Act,  which  contained  a  bomewhat  similar  provision,  fixing  the 
time,  however,  by  so  many  terms,  which  was  the  method 
of  computing  time  then,  the  defendant  might  give  a  notice 
requiring  the  plaintiff  to  proceed  to  trial, — give  notice  of 
trial  within  20  days,  in  default  of  which  judgment  might  be 
entered  dismissing  the  action. 

It  was  held  in  a  number  of  cases  while  that  Act  was  in 
force,  and  under  the  English  Act  which  corresponded  to  it, 
that  where  the  plaintiff  had  once  taken  his  case  down  to  trial 
and  tihe  verdict  which  was  rendered  had  been  set  aside,  the 
Rule  did  not  apply  to  compel  him,  subject  to  the  penalty  of 
having  his  action  dismissed,  to  proceed  to  trial  at  the  next 
Court  for  which  he  could  properly  give  notice  of  trial. 

There  Ls  a  case  which  at  first  sight  would  seem  to  be  in 
favour  of  the  view  that  the  Rule  is  applicable. 

I  should  have  observed  that  the  Rules  are  not  precisely 
the  same  in  Ireland,  and  that  the  provisions  of  the  Common 
Law  Procedure  Act  were  still  in  force  there,  except  in  so  far 
as  they  were  varied  by  the  Judicature  Act,  and  to  that  ex- 
tent the  case  differs  from  this. 

The  case  of  Kobarts  v.  French  is  cited  in  Holmcsletl  and 
Langton's  book — a  decision  of  the  Court  of  Appeal.  There 
there  had  been  a  trial,  and  a  new  trial  had  been  ordered  by 
the  Court  of  Appeal.  A  motion  was  made  to  that  Court  to 
dismiss  the  action  because  the  plaintiff  had  not  proceeded 
to  trial.  The  Court  determined  that  it  had  no  jurisdiction, 
and  that  the  proper  forum  to  which  to  apply  was  the  Master 
in  Chambers  or  a  Judge  in  Chambers ;  but  there  is  no  opin- 
ion expressed  at  all  as  to  whether  the  order  could  l)e  made  or 
whother  the  Rule  cpuld  be  invoked  in  a  case  of  that  kind. 
Indeed,  Lord  Justice  Lindley,  in  the  few  remarks  which  he 
made  at  the  close  of  the  case,  guards  himself,  T  think,  against 
any  <\\c\\  view.    He  savs:  "  I  think  there  is  no  doubt  that  this 
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is  a  motion  to  be  dealt  with  in  Chambers.  The  order  for  a 
new  trial  which  was  made  to  this  Court  had  nothing  to  do 
with  the  question  whether  the  defendant  is  entitled  by  what 
has  happened  subsequently  to  have  the  action  dismissed. 
If  the  Master  has  power  to  dismiss  the  action,  or  to  let  the 
action  go  on,  his  exercise  of  it  will  not  interfere  in  any  way 
with  the  order  of  this  Court. '^ 

The  editor  of  this  series  of  reports,  in  a  note  to  the  case, 
expressed  this  opinion :  "  Before  the  Judicature  Acts,  if  the 
plaintiff  did  not  proceed  to  trial  after  a  rule  for  a  new  trial 
had  been  made  absolute,  the  defendant  could  not  have  judg- 
ment for  not  proceeding  to  trial  (see  Day  v.  Day,  1  M.  &  W. 
39,  5  L.  J.  Exch.  142,  4  D.  P.  C.  740;  King  v.  Pippett,  1 
T.  R.  492;  Earl  of  Harborough  v.  Shardlow,  8  M.  &  W.  265, 
10  L.  J.  Exch.  245) ;  and  it  would  seem  that  this  has  not 
been  altered  by  the  Judicature  Acts  or  Rules,  and  that  the 
defendant's  only  course  is,  if  he  desires  a  judgment  to  be 
entered,  to  himself  give  notice  of  trial.^' 

I  think,  apart  from  authority,  that  is  the  conclusion  to 
which  I  should  have  arrived,  because  the  plain  reading  of  the 
section  leads  to  this  conclusion,  that  when  once  the  plaintiff 
has  complied  with  the  Rule,  the  6  weeks  having  elapsed,  by 
setting  the  case  down  for  trial  and  proceeding  to  trial,  the 
Rule  no  longer  has  application. 

The  provision  which  I  have  read  is  that  where  the 
pleadings  are  closed  6  weeks,  or,  to  paraphrase  the  Rule,  it  is: 
After  the  pleadings  are  closed  6  weeks,  the  plaintiff  is  bound 
to  bring  his  case  down  to  trial  at  the  first  sittings  at  which 
it  can  be  tried  according  to  the  practice  of  the  Court. 

The  plaintiffs  here  did  that,  and  when  they  had  done  it, 
it  seems  to  me  the  operation  of"  the  Rule  as  to  the  case  is 
exhausted. 

1  may  refer  to  another  Irish  case,  which  is  mentioned  in 
Drumraond  and  Smith's  Judicature  Acts,  Ireland,  p.  442, 
where  it  is  said:  "In  Joyce-Townsley  Company  v.  Boyle, 
the  action  having  gone  to  trial  at  nisi  prius,  the  jury  dis- 
agreed. The  plaintiff  not  having  served  a  second  notice  of 
trial,  the  defendant  moved,  before  the  Exchequer  Division, 
for  -an  order  to  dismiss  the  action  for  want  of  prosecution, 
and  the  application  was  refused  with  costs.  The  defendant 
appealed  from  this  order,  and  the  Court  of  Appeal  affirmed 
the  decision  of  the  Exchequer  Division.     This  decision  puts 
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an  end  to  the  difficulty  in  the  application  of  this  Bule  to  the 
case  of  a  second  trial  or  a  new  trial;  arising  from  the  conflict 
o^  previous  decisions  of  the  Judges  of  the  Queen's  Bench  and 
Common  Pleas  Divisions  on  the  one  hand^  and  the  Exchequer 
Division  on  the  other/* 

The  result  therefore  is  that  the  appeal  must  be  allowed, 
with  costs,  and  the  order  appealed  from  must  be  discharged 
with  costs. 


HoDGiNS,  Local  Judge  in  Admiralty.      April  25th,  1906. 

EXCHEQUER  COURT  IN  ADMIRALTY. 

ST.  CLAIE  NAVIGATION  CO.  v.  THE  ^^D.  C.  WHIT- 

NEY.^^ 

Ship — Collision — Damages — Assessment  by  Registrar — Items 
of  Damage — Use  of  Pump — Services  of  Tug — Surveyors^ 
Report — Salvage  Charges — Value  of  Ship — Cost  of  Re- 
pairs — Appeal — Costs. 

Appeal  by  the  owners  of  the  defendant  ship  from  the 
report  of  the  deputy  registrar  at  Windsor  allowing  the  sum 
of  $3,751.35  as  the  amount  of  the  damages  to  which  plain- 
tiffs were  entitled  for  the  collision  and  sinking  of  the  schooner 
"  Monguagon  *'  in  Sandusky  harbour  on  28th  November, 
1901. 

\V.  D.  Mcpherson,  for  appellants. 

J.  W.  Hanna,  Windsor,  for  plaintiffs. 

The  Local  Judge: — Several  of  the  questions  argued  are 
not  specifically  set  forth  in  the  notice  of  appeal. 

1.  Use  of  pump.  It  appears  that  while  the  pump  was 
being  used  for  pumping  the  water  out  of  the  sunken  schooner 
"  Monguagon,"  a  coupling-pin  got  into  the  suction  and  broke 
the  pump.  For  this  the  owner  of  the  pump  made  a  deduc- 
tion of  one  day  for  the  time  the  pump  was  not  available  or 
working.  The  evidence  as  to  this  appears  on  p.  164,  in  which 
Captain  Pope  gives  extracts  from  his  log:  "December  1st. 
We  got  schooner  nearly  pumped  out,  and  broke  pump.  Ves- 
sel sank  again.     2nd.     Took  coal  off  the  deck  of  schooner, 
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and  put  it  in  Str.  '  T.  W.  Snook/  getting  pump  fixed  up. 
3rd.  Didn't  get  to  pumping  until  afternoon;  got  her  pumped 
out.  4th.  Taking  coal  oflE  and  pumping  all  day."  The  time 
lost  was  estimated  at  12  hours,  but,  as  the  first  day's  pumping 
became  useless  by  the  stoppage  of  the  pump  and  the  sinking 
again  of  the  "  Monguagon,"  and  as  it  was  not  until  the  after- 
noon of  the  third  day  that  the  pump  was  sufficiently  repaired 
to  allow  the  pumping  to  be  commenced  again,  I  think  the 
deduction  foi:  the  lost  time  should  have  been  two  and  one- 
half  days,  instead  of  one  day;  and  therefore  I  deduct  the 
expenses  for  one  day  and  one-half  day  of  the  charge  for  the 
pimip  and  for  the  time  of  the  men  operating  it,  which  de- 
duction I  find  amounts  to  $64.50. 

2.  The  services  rendered  by  the  tug  "  Cadillac."  This  tug 
was  used  to  assist  in  steering  the  "  Monguagon  "  from  San- 
dusky to  Detroit,  her  rudder  having  been  broken  by  the  colli- 
sion. The  evidence  as  to  this  is  as  follows :  "  Q.  Was  it  neces- 
sary to  have  another  boat  in  towing  her  across  the  lake  ?  A. 
Yes,  sir.  Q.  What  boat  was  engaged?  A.  The  tug  '  Cadil- 
lac.'" The  evidence  further  states  that  while  the  ^^Mon- 
guagon" was  going  along  nicely,  two  steamers  pulling  her, 
"  she  took  a  sheer  and  parted  the  line,  and  one  had  then  to 
go  back  and  steer  her."  I  think  this  charge  was  properly 
allowed:  see  The  "Inflexible,"  Swab.  200. 

3.  The  charge  for  the  surveyors'  report.  In  Sawyer  v. 
Oakman,  7  Blach.  at  p.  306,  Woodruff,  J.,  said :  "  Such  sur- 
veys are  customary;  often  quite  necessary  as  a  safe  guide  to 
the  conduct  of  the  owners,  and  often  quite  important  in 
reference  to  the  relations  of  owners  to  insurers,  and  to  regu- 
late the  conduct  of  master  or  owner  in  respect  to  any  attempt 
to  repair  where  it  is  apprehended  that  the  cost  of  repairs  will 
uxceed  the  value  of  the  vessel  when  repaired;  and  when  the 
question  of  abandonment  is  presented  to  the  owners.  Such 
expenses  are  constantly  allowed,  as  against  insurers,  and 
surely  a  tort-feasor  stands  in  no  more  favourable  position." 
See,  f  urflier.  The  "  City  of  Chester,"  34  Fed.  R.  429,  and 
The  "  Alaska,"  44  Fed.  R.  498.  This  charge  was  therefore 
properly  allowed. 

4.  Salvage  charges.  In  Marsden  on  Collisions,  it  is  stated 
that  "if  the  injured  ship  sinks  in  consequence  of  the  colli- 
sion, the  expense  of  raising  and  docking  her  are  recoverable 
as  damages:"  p.  119.  Spencer  on  Collisions  concurs  that 
"salvage  expenses  incurred  by  an  injured  vessel  in  being 
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rescued  from  the  perils  resulting  from  tlie  negligent  acts 
of  another  .  .  .  are  properly  chargeable  as  damages 
against  the  offending  vessel/' 

"  The  principles  on  which  the  Court  of  Admiralty  pro- 
ceeds lead  to  a  liberal  remuneration  in  salvage  cases,  for  they 
look  not  merely  to  the  exact  quantum  of  service  performed  in 
the  case  itself,  but  to  the  general  interest  of  the  navigation 
and  commerce  of  the  country,  which  are  greatly  protected  by 
exertions  of  this  nature :"  per  Lord  Stowell  in  The  "  William 
Beckford,"  3  C.  Hob.  355.  See  also  The  "  Narragansett," 
Olcott  388. 

5.  Value  of  the  ship  "  Monguagon."  This  reason  of  ap- 
peal alleges  that  '*  the  value  of  the  *  !Monguagon '  at  the  time 
of  the  collision  could  not  have  exceeded  $2,500,  as  that  is 
liie  amount  at  which  she  was  valued  by  Mr.  William  Morris, 
a  witness  on  behalf  of  the  plaintiffs,  at  the  beginning  of  that 
Sieason,  and  her  value  at  the  end  of  the  season  would  not 
exceed  that  amount,  but  would  be  less  than  that  amount  by 
the  wear  and  tear  of  the  season's  operations,  and  the  mea- 
sure* of  damages  in  case  of  partial  loss  would  not  exceed  the 
measure  of  damages  as  for  a  total  loss.'' 

The  witness  referred  to  was  called  by  the  plaintiffs  to 
prove  the  survey  made  by  himself  and  another,  and  the  value 
of  the  "  Monguagon  "  in  her  damaged  condition — which  they 
placed  at  $2,000.  They  estimated  the  probable  cost  of  the 
repairs  at  $1,903,  but  the  actual  cost  was  $1,610.79 — which 
"was  just  as  reasonable  a  job  as  he  (Morris)  had  ever  seen 
done."  On  cross-examination  he  placed  the  value  of  the 
"Monguagon"  before  the  collision  at  $2,500,  adding:  "It 
was  pretty  low,  because  you  liave  to  take  her  value  off  her 
when  there  is  a  chance,  but  he  considered  it  was  a  fair  valu- 
ation.'' On  re-examination  he  stated :  "  Q.  What  was  the 
object  of  keeping  it  low  for  the  owners,  what  is  the  object  of 
that?  A. — One  object  is  paying  taxes  in  certain  places,  and 
another  object  is  in  case  of  general  average,  and  if  the 
schooner  i?  a  very  high  class,  why  she  would  have  to  pay 
more  general  average."  'I'he  other  estimates  of  value  were: 
Captain  ^lay,  from  $3,000  to  $3,500;  Leonard,  $4,500;  and 
Kunna,  somewhere  near  $4,000  and  $4,500 — each  basing  his 
estimate  of  value  on  her  earning  power. 

In  arriving  on  this  evidence  at  a  fair  estimate  of  the  value 
of  tlie  "Monguagon,"  at  the  time  of  the  collision,  I  think  the 
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view  expressed  by  Boyd,  C,  in  Munsie  v.  Lindsay,  11  0.  R. 
at  p.  526,  should  guide :  "  It  is  not  as  a  general  thing  the 
best  rule,  in  cases  of  varying  opinion  as  to  value,  to  reject 
one  set  of  witnesses  in  toto,  and  to  adopt  the  figures  of  an 
opposing  set.  One  might  rather  suspect  that  neither  wa> 
exactly  to  be  followed,  and  that  truth  lay  somewhere  between 
the  extremes.  The  very  fact  that  juries  arrive  at  values  by  some 
such  path  of  compromise,  indicates  that  it  commends  itself  to 
the  ordinary  mind  as  a  rough  and  ready  mode  of  solving  a  dif- 
ficult question.  And  even  legally  trained  intellects  have  resort- 
ed to  this  expedient  in  despair  of  finding  any  more  precise 
method  of  arriving  at  a  conclusion.  1  recall  the  language  of 
Sir  Anthony  Hart  in  Scott  v.  Dunbar,  1  Moll,  at  p.  457,  where 
he  says :  ^  There  is  nothing  which  raises  such  diflference  of 
opinion  as  the  value  of  land.  Surveyors  vary  so  widely  that 
1  know  of  no  mode  less  unsatisfactory  than  the  rough  approxi- 
mation by  taking  a  mean  of  all  their  estimates.'  A  like 
method  of  arriving  at  the  average  was  adopted  by  Lord 
L\Tidhurst,  and  is  workeil  out  by  him  in  Botts  v.  Curtis, 
Younge  E.  at  pp.  555  and  559."  Adopting  this  method  in 
estimating  the  value  of  the  "  Monguagon "  at  the  time  of 
the  collision,  the  lowest  average  would  give  $3,500,  and  the 
highest  average  $3,875,  or  adding  these  two  results  together 
and  dividing  by  two,  they  give  a  mean  average  of  $3,687. 

6.  Another  reason  of  appeal. is  that  "  the  amount  claimed 
by  the  plaintiffs,  the  St.  Clair  Navigation  Company,  by  rea- 
son of  the  collision  in  question,  was  filed  at  $4,280.25,  and 
has  been  allowed  at  $3,751.35,  which  is  very  much  in  excess 
of  the  damages  sustained  by  the  plaintiffs,  the  St.  Clair  Navi- 
gation Company,  for  which  the  ship  *  WThitney '  should  be 
liable."  This  reason  of  appeal  includes  in  concrete  form  the 
several  objections  discussed  and  disposed  of  under  the  pre- 
ceding heads  1  to  4. 

It  also  brings  up  the  contention  that  the  allowance  of 
damages  to  the  extent  of  $3,751.35  (which  I  have  reduced 
by  $64.50,  making  them  $3,686.85)  violates  the  rule  recog- 
nized in  The  "Empress  Eugenie,"  Lush.  138,  that  the  cost 
of  the  repairs  allowed  as  damages  to  an  injured  vessel  should 
never  exceed  the  estimated  value  of  such  vessel  at  the  time 
of  the  collision.  In  that  case,  as  in  this,  there  was  a  con- 
flict of  evidence  as  to  the  estimated  value  of  the  damaged 
ship.  The  plaintiff's  value  was  from  £675  to  £800 ;  the  de- 
fendant's value  was  from  £450  to  £470.     The  Court  found 
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the  value  to  be  £650.  The  plaintiff^s  claim  for  damages  was 
£1,534  138.,  but  the  Court  allowed  as  damages,  which  in- 
cluded repairs,  salvage,  dock  dues,  agency,  and  charges  in  re- 
gard to  cargo,  the  sum  of  £723  8s.  7d. 

In  this  case,  while  all  the  damages  have  been  assessed  at 
$3,751.35  (less  $64.50),  the  sum  of  $2,344.88  has  been 
allowed  for  repairs;  and  the  balance  ($1,776.59,  less  $64.50), 
$1,712.09,  is  allowed  for  salvage,  towage,  survey,  and  other 
charges.  So,  whether  the  estimated  value  of  the  "Mon- 
guagon**  is  placed  at  any  of  the  averages  warranted  by  the 
evidence,  the  rule  of  law  as  to  "  repairs  ^'  recognized  in  The 
"  Empress  Eugenie  *^  (supra)  has  not  been  infringed. 

The  charges  properly  allowable  as  damages  in  collision 
cases  are  tersely  stated  in  Desty  on  Shipping  and  Admiralty, 
par.  397,  and  more  fully  in  Marsden  on  Collisions,  3rd  ed., 
pp.  110-124.  And  as  to  the  allowance  for  repairs,  the 
Cyclopaedia  of  Law  and  Procedure  thus  states  the  rule— 6ub- 
ject  of  course  to  the  limitation  as  to  the  value  of  the  ship : 
"  The  owner  of  a  ship  wrongfully  injured  in  a  collision,  is 
entitled  to  have  her  fully  and  completely  repaired;  and  if 
the  necess^y  consequence  of  this  is  that  the  value  of  the  ship 
is  increased,  so  that  the  owner  receives  more  than  an  indem- 
nity for  ids  loss,  he  is  entitled  to  that  benefit.  No  deduction 
is  made  from  the  damages  recoverable  on  account  of  the  in- 
creased value  of  the  ship,  or  the  substitution  of  new  for  old 
materials."  (7  Cyc.  392).  See  also  The  ^' Pactolus,'^  Swab. 
173,  and  The  ''  Providence,"  98  Fed.  R.  133. 

The  district  registrar  will  re-apportion  the  reduced 
amount  of  salvage  and  towage  charges,  $1,712.09,  among  the 
contributory  interests  entitled  to  general  average,  and  also 
compute  the  interest  from  28th  November,  1901,  at  5  per 
cent,  on  the  damages  allowed,  $3,686.85. 

As  to  costs  of  the  appeal,  I  think  the  rule  adopted  by  Dr. 
Lushington  in  The  "  Black  Prince,"  Lush.  568,  that  the  costs 
of  an  appeal  from  the  registrar  should  follow  the  result,  and 
not  depend  upon  the  proportion  of  the  plaintiff's  original 
claim  which  has  been  partly  disallowed,  should  govern 
here.  The  plaintiffs  will  therefore  be  ent-itled  to  their  costs 
of  this  appeal. 
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Caktwright,  Master.  April  30th,  19u6. 

chambers. 

HART  V.  HUTCHESON. 

Pleading — Statement  of  Claim — Motion  to  Strike  out — Em- 
barrassment— Irrelevancy — Prayer  for  Relief — Damages 
— Parties — Company. 

Motion  by  defendants  to  strike  out  parts  of  the  statement 
of  claim  as  being  irrelevant  and  embarrassing  and  intended 
to  prejudice  a  fair  trial. 

John  A.  Ferguson,  for  defendants. 

Casey  Wood,  for  plaintiffs. 

The  Master: — The  action  is  brought  by  plaintiflEs  on 
behalf  of  themselves  and  the  other  shareholders  (except  the 
individual  defendants),  against  those  defendants  and  the 
company.  The  plaintiffs  ask:  (1)  an  injunction  restraining 
defendants  from  issuing  stocltf^  without  the  authority  of  the 
directors;  (2)  to  prevent  defendants  from  voting  on  certain 
stock  which  it  is  alleged  has  been  illegally  issued;  (3)  to 
have  the  same  cancelled;  (4)  to  have  the  books  of  the  com- 
pany rectified  accordingly;  and  (5)  ^^ damages  from  the  said 
defendant,^'  costs,  and  further  relief. 

The  paragraphs  attacked  do  not  seem  objectionable  in 
view  of  such  cases  as  Millington  v.  Loring,  6  Q.  B.  D.  191. 
They  are  only  historical  statements  of  what  led  up  to  the 
transactions-  complained  of,  or  else  are  statements  of  fact 
of  which  plaintiffs  can  give  evidence  at  the  trial. 

So  far  therefore  as  fhe  grounds  on  which  the  motion  was 
based  are  concerned,  it  cannot  succeed. 

I  think,  however,  that  the  statement  of  claim  must  be 
amended  so  far  as  the  5th  clause  of  the  prayer  for  relief  is 
concerned.  It  does  not  appear  from  which  defendant  the 
damages  are  claimed — ^grammatically  it  would  seem  to  be  the 
company — which  is  impossible.  It  may  be  safely  assumed 
that  the  personal  defendants  are  those  intended.  This,  how- 
ever, should  be  made  clear.  Defendants  are  not  called  on  to 
spell  out  the  plaintiffs'  meaning.     See  per  Moss,  J.A.,  in 
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Dryden  v.  Smith,  18  P.  K.  505,  at  p.  512.  At  present  it  is 
made  clear  on  what  ground  damages  are  claimed.  The  plain- 
tiffs will  do  well  to  consider  if  this  should  not  be  rectified. 

Plaintiffs  should  also  consider  whether  the  action  in  itb 
present  form  can  stand  as  an  action  brought  for  the  benefit 
of  the  company,  who  are  defendants.  There  should  be  alle- 
gations such  as  were  found  in  Mason  v.  Harris,  11  Ch.  D. 
98,  that  the  defendants  have  control  of  the  company,  and  so 
the  company  have  to  be  made  defendants.  This  was  followed 
and  approved  in  International  Wrecking  Co.  v.  Murphy, 
12  P.  E.  423,  by  Street,  J.  Such  an  objection  can  only  be 
taken  by  way  of  demurrer,  and  is  not  within  the  jurisdiction 
of  the  Master  in  Chambers.  But  it  may  save  time  and  trouble 
later  on  to  have  this  made  plain  now.  It  is,  no  doubt,  hinted 
in  the  opening  words  of  paragraph  7:  "For  the  purpose  of 
securing  control  of  the  defendant  company  .  .  .  the  de- 
fendant H.  (irregularly  and  unlawfully)  caused  his  own  name 
to  be  entered  upon  the  books  of  the  company  as  the  owner  of 
$500  of  preferred  stock."  And  in  the  6th  paragraph  it 
further  says  that  "  said  defendant  Hutcheson  (irregularly 
and  unlawfully)  entered  upon  the  books  of  the  company  the 
firm  of  the  defendants  H.  ^  H.  as  owners  of  the  whole  of 
the  unissued  common  stock,  $3,000  in  value."  But  there 
is  no  all^ation  that  the  defendants  did  in  this  way  obtain 
control  of  the  company     .     .     . 

The  order  will,  therefore,  go  that  plaintiffs  amend  their 
statement  of  claim  in  respect  of  the  5th  clause  of  the  prayer 
for  relief  and  otherwise  as  they  may  be  advised.  The  defend- 
ants must  have  a  week  in  which  to  deliver  their  statement  of 
defence.  But,  as  the  motion  has  been  successful  on  a  ground 
not  taken  in  the  notice,  the  costs  will  be  in  the  cause. 


April  30th,  1906. 

divisional  court. 

GIGXAC  v.  CITY  OF  TOROXTO. 

If  a;/ — Xon-repai?'  of  Highway — Sidewalk — Injury  to  Pedes- 
trian— MuTj  iripal  Corpora  tion  —  Negligence — Inspection 
— Xotice — Indemnity  or  Belief  over. 

Appeal  by  defendants 'from  jndofment  of  Britton,  J.,  at 
the  trial,  in  favour  of  plaintiffs  in  an  action  for  damages 
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for  personal  injuries  sustained  by  plaintiff  Flora  Gignac 
by  reason  of  a  fall  upon  a  sidewalk  on  the  south  side  of 
Queen  street,  immediately  west  of  Yonge  street,  in  the  city 
of  Toronto,  owing,  as  alleged,  to  defendants'  negligence  in 
permitting  the  sidewalk  to  be  out  of  repair,  and  expenses 
incurred  by  the  other  plaintiff,  her  husband,  by  reason  of  the 
injury. 

J.  S.  Fullerton,  K.C.,  and  F.  K.  MacKelcan,  for  defend- 
ants. 

H.  E.  Rose,  for  Kelly,  a  third  party. 

J.  M.  Godfrey,  for  plaintiffs. 

The  judgment  of  the  Court  (Boyd,  C.,  Magee,  J.,  Mabee^ 
J.),  was  delivered  by 

Boyd,  C.  : — The  defendants  are  charged  with^the  statu- 
tory duty  of  keeping  streets  and  walks  in  repair,  and  have 
power  to  appoint  overseers  or  inspectors  to  see  that  due  care 
is  taken  in  preventing  or  removing  obstructions  to  traffic, 
etc.:  sec.  537  of  Municipal  Act,  1903.  The  duty  is  a  some- 
what exacting  one  in  places  where  there  is  continuous 
thronged  and  often  congested  travel  by  pedestrians,  such 
as  the  site  of  the  present  accident  at  Ktiox  church,  near  the 
comer  of  Queen  and  Yonge  streets.  For  the  removal  of 
debris  from  the  building  being  demolished,  defendant  Kelly 
(who  had  the  contract)  did  his  teaming  over  the  granolithic 
pavement  or  sidewalk,  and  to  protect  the  walk  he  laid  down 
loose  planks  parallel  with  the  street,  which  were  kept  in  posi- 
tion and  flush  with  the  walk  by  a  strap  of  hoop  iron  across 
each  end,  18  inches  from  the  end  and  fastened  by  nails  to 
the  planks.  The  strap  had  worked  loose,  making  a  space  be- 
tween the  plank  and  the  band,  in  which  plaintiff's  foot  or  toe 
caught,  and  she  was  flung  to  the  ground.  This  was  between 
8  and  9  in  the  morning  of  26tli  August.  The  place  is  within 
a  short  distance  of  the  street  commissioner's  office;  from  10 
to  20  city  officials  passed  over  the  place  every  day,  and  police- 
men were  passing  over  it  every  7  minutes — says  Kelly.  It 
was  so  planked  and  fastened  with  a  strip  of  hoop  iron  1-8  of 
an  inch  thick,  kept  in  place  by  round  nails,  and  by  teaming 
over  the  planks  they  would  be  moved  back  and  forth  so  as  to 
raiso  the  strip  now  and  again  at  intervals,  particularly  at  the 
outside  of  the  planks.  It  Avas  ihere  from  about  the  first  week 
in  August,  3  woi^ks  before  the  accident,  and  it  was  seen  bv 
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plaintiff's  husband  raised  in  this  manner  twice,  some  inches, 
on  different  days  and  2  weeks  or  more  before  his  wife  fell. 
The  accident,  no  doubt,  occurred  from  want  of  secure  fasten- 
ings of  the  keepers  or  strips  on  the  planks.  After  it  worked 
loose,  it  would  be  nailed  down  again  by  the  workmen.  This 
was  done  "  on  different  occasions,*'  as  Kelly  saye,  "  at  differ- 
ent times."  The  planks  were  two-inch  planks  .  .  .  and 
Kelly  says  that  plaintiff's  foot  tripped  on  the  edge  of  the 
plank,  and  not  by  reason  of  the  strip  being  loose — ^but  that  is 
negatived  by  the  findings  of  the  Court.  Just  after  the  acci- 
dent defendants  prove  that  some  nails  projecting  about  j  of 
an  inch  were  nailed  down  to  fasten  the  strip— tHe  same  nails 
being  hammered  down  with  a  brick.  This  method  of  driving 
in  the  same  nails  in  the  same  place  as  they  got  loose  would 
probably  result  in  less  grip  being  obtained  each  time,  and 
would  suggest  that  a  more  secure  plan  of  fastening  the  strip 
by  nails  and  bolts  should  have  been  adopted. 

The  evidence  shews  that  there  was  recurring  want  of  re- 
pair in  the  use  of  the  nailed  strip  as  applied  to  the  planks, 
and  when  the  strip  was  loose  and  raised  up  it  would  be  a 
most  dangerous  trap  for  the  unwary  and  unwarned  passer-by. 
Vigilant  observation  by  the  city  officer  would  have  disclosed 
the  danger,  and  no  ofecer  is  called  to  say  that  any  attention 
was  given  to  the  place.  The  normal  condition  of  the  side- 
walk was  disturbed,  and  it  is  a  primary  duty  of  the  muni- 
cipality to  see  that  in  its  altered  state  it  is  kept  in  proper 
repair — at  this  busy  and  much  frequented  place  it  should 
have  been  kept  in  excellent  repair.  It  seems  to  have  depended 
very  much  on  how  each  team  was  driven  over  it  as  to  whether 
the  strap  would  be  close  to  the  planks  or  be  more  or  less 
raised  up.  Proper  inspection  would  have  insured  a  more  per- 
manent method  of  making  the  imposed  planks  steady  and 
level — so  as  to  withstand  displacement  by  the  wear  and  tear 
of  the  loaded  teams  constantly  passing  over. 

The  cases  cited  in  the  American  Courts  of  Davis  v.  Corry 
Cit>%  154  Pa.  St.  598,  and  McGaffigan  v.  City  of  Boston, 
149  Mass.  289,  are  illustrations  of  the  general  rule  that 
sources  of  recurring  and  repeated  danger  on  a  street  are  to  be 
watched  and  guarded  against  by  the  municipality — and  that 
when  the  source  of  danger  has  existed  for  such  a  length  of 
time  in  a  crowded  city  street  as  two  weeks  or  less,  notice  of 
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the  want  of  repair  and  dangerous  condition  will  be  attributed 
to  the  authorities.     .     .     . 

[Reference  to  The  Beam,  [1906]  P.  48,  74,  75.] 

Altogether  1  see  no  reason  to  interfere  with  the  judg- 
ment imposing  primary  liability  on  the  city  with  right  of 
indemnity  as  against  the  contractor. 

Appeal  dismissed  with  costs. 


Maclaren,  J.A.  April  30th,  1906 

o.a. — chambers. 

McLEOD  V.  LAWSOK 

Appeal — Increased  Security  for  Costs — Exceptional  Circum" 

stances. 

Motion  by  plaintiffs  (respondents)  for  increased  security 
from  defendant  Lawson  (appellant)  for  costs  of  appeal  to 
Court  of  Appeal  from  judgment  of  Mabee,  J.  (7  0.  W.  E. 
519.) 

R.  M.  McKay,  J.  B.  Holden,  and  W.  H.  Irving,  for  re- 
spondents. 

W.  M.  Douglas,  K.C.,  for  appellant. 

Maclaren,  J.A. : — The  circumstances  of  this  appeal  are 
exceptional.  There  are  4  respondents,  represented  by  dif- 
ferent solicitors,  who,  it  is  said,  will  be  represented  by  dif- 
ferent counsel  at  the  argument.  The  trial  was  an  unusually 
long  one,  and  it  is  probable  that  the  argument  in  this  Court 
will  be  equally  long.  In  view  of  these  facts  and  of  the  im- 
portance and  variety  of  the  interests  involved,  and  as  the 
appellant  now  has  a  judgment  against  him,  it  seera#  to  me  a 
proper  case  for  increasing  the  amount  of  the  payment  into 
Court  for  securitv'  for  costs.  The  appellant  has  paid  in  $200. 
He  should  pay  in  another  $200,  thus  giving  respondents  the 
same  amount  of  security  as  they  would  have  in  case  he  had 
given  a  bond.  See  Centaur  Cycle  Co.  v.  Hill,  4  0.  L.  R.  493, 
1  0.  W.  R.  639. 
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Cartvvright,  Master.  May  1st,  1906. 

CHAMBERS. 

BARRY  V.  TORONTO  AND  NIAGARA  POWER  CO. 

Discovery — Examination  of  Officer  of  Company — :Senior  As- 
instant  Engineer — Chief  Engineer  a  Defendant — Officer 
Put  forward  by  Company, 

Motion  by  defendant  companies  to  set  aside  an  appoint- 
ment to  examine  Julian  Thomley  as  an  officer  of  theirs  under 
Rule  439  (a). 

J.  H.  Moss,  for  defendants. 

W.  E."  Middleton,  for  plaintiffs. 

The  Master: — The  plaintiffs  have  joined  as  a  defen- 
dant with  the  companies,  their  chief  engineer,  Mr.  Value. 
They  complain  of  his  conduct  in  many  important  respects, 
and  the  first  clause  of  their  prayer  for  relief  is  "that  the 
defendant  Value  may  be  declared  to  be  disqualified  from 
acting  or  certifying  judicially  or  otherwise  under  the  con- 
tract.^' 

Mr.  Value  has  put  in  a  separate  statement  of  defence  of 
considerable  length,  denying  the  charges  made  against  him. 

It  was  argued  in  support  of  the  motion  that  Value  was 
the  officer  who  should  be  examined  for  discovery.  But  this 
is  expressly  forbidden  by  Rule  191,  and  would  render  it  easy 
to  have  him  removed  from  the  record.  Such  allegations 
however  are  made  as,  if  proved,  will  not  only  justify  his 
being  made  a  defendant  but  require  this  to  have  been  done. 

If  the  plaintiffs  wish  to  examine  him  as  a  party,  they  can 
do  so,  but  at  present  they  are  not  taking  that  course.  Mr. 
Thomley  was  the  "senior  assistant  engineer,"  as  appears 
from  an  entrv  in  Mr.  Valued  diary.  It  was  under  Mr. 
Thornley's  joint  supervision  and  direction  that  th'e  works  in 
question  \]^ere  carried  on.  The  entries  in  his  diary  are  said 
to  1)0  far  more  detailed  than  those  in  !Mr.  Value's  diary. 

It  is  easily  understood  that  plaintiffs  may  desire  to  have 
the  examination  of  Mr.  Thomley  in  preference  to  that  of  Mr. 
Value.  In  any  case  they  would  naturally  wish  to  hear  what 
^Fr.  Thomley  will  say  before  Mr.  Value  has  been  examined. 
It  might  bo  difficult  for  him  to  contradict  or  impair  the  evi- 
(lonce  of  his  superior. 
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But,  however  that  may  be,  the  language  of  Rule  439  (a) 
is  plain.  No  doubt  a  corporation  should  put  forward  the 
most  suitable  oflBcer  for  examination.  But  the  other  party 
would  not  be  bound  to  accept  their  nominee.  If  they  per- 
sisted in  examining  an  officer  other  than  the  one  suggested 
by  the  corporation,  that  might  reasonably  affect  the  disposi- 
tion of  costs.  But  serious  injustice  might  be  done  if  the  right 
of  examination  for  discovery  was  in  any  way  to  be  regul^^ted 
by  the  adverse  party. 

If  I  rightly  understand  the  affidavit  of  defendants'  solici- 
tor of  23rd  April,  Mr.  Value  resigned  in  January  last,  and  is 
no  longer  an  officer  of  the  defendants,  and  therefore  is  not 
examinable  as  such.  If  I  am  correct  as  to  this,  the  main 
ground  of  the  motion  is  taken  away.  Mr.  Thomley  has  been 
appointed  hydraulic  construction  engineer  of  the  said  com- 
pany, and  has  been  in  chief  authority  over  the  construction 
works  of  the  company  at  the  Falls.  This  is  so  stated  in  the 
affidavit  aforesaid,  and  is  given  as  a  reason  why  it  would  be 
very  inconvenient  to  have  him  examined,  and  it  is  said  it 
will  cause  serious  loss  to  defendants  if  he  is  taken  away  from 
the  works.  This,  however,  plaintiffs  agree  to  minimize  by 
taking  the  examination  after  working  hours. 

The  motion  is  novel  and  cannot  succeed  under  the  facts 
and  the  plain  language  of  the  Eules.  It  must,  therefore, 
be  dismissed  with  costs  to  plaintiffs  in  any  event. 


Britton,  J.  May  1st,  1906. 

CHAMBERS. 

YEMEN  V.  MACKENZIE. 

Land  Titles  Act — Appeal — Time — Registration  of  CoAition — 
Registered  Owner  Attacking  Mortgage  —  Determination 
of  Invalidity  of  Mortgage  by  Local  Masxter  of  Titles — 
Jurisdiction — Findings  of  Fact, 

Appeal  by  plaintiff  from  order  of  local  Master  of  Titles 
for  Bainy  River  South  Division,  made  on  18th  December, 
1905. 

W.  Proudfoot,  K.C.,  for  plaintiff. 

Frank  Ford,  for  defendants.  ' 

Britton,  J.: — Alexander  Mackenzie  was  the  locatee  of 
the  north-west  quarter  of  section  38  in  the  township  of  Shen- 
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stone,  in  the  district  of  Rainy  River.  The  former  local 
•Master  of  Titles  at  Kenora  issued  a  certificate  to  Alexander 
Mackenzie,  as  the  patentee  of  this  land,  which  land  was  en- 
tered by  the  local  Master  in  his  register  as  parcel  49  for 
Rainy  River  South  Division.  At  the  time  of  the  entry  in 
favour  of  Mackenzie,  there  were  executions  on  file  in  the  local 
Mastei^s  office  against  the  lands  of  Alexander  Mackenzie  and 
Angus  Mackenzie.  The  certificate  of  title  so  issued  ex- 
pressed that  these  executions  were  an  incumbrance  against 
the  land.  That  apparently  was  entirely  unauthorized,  be- 
cause it  appeared  that  the  debts  represented  by  the  execu- 
tions were  incurred  before  the  issue  of  the  patent  to  Mac- 
kenzie, and  so  the  land  was  not  liable:  see  sec.  25  of  R.  S.  0. 
1897  ch.  29. 

The  date  of  Mackenzie's  patent  was  18th  April,  1902. 

On  10th  July,  1903,  plaintiff  Yemen  and  one  Lasking, 
who  was  a  bailiff  and  conveyancer  and  notary,  went  to  Mac-  • 
kenzie's  residence,  and  procured  from  Mackenzie  and  his  wife 
a  charge  or  mortgage  for  $400,  describing  the  land  as  parcel 
No.  49  south  on  the  register  of  Rainy  River  South,  and  fur- 
ther describing  the  land  as  the  north-west  quarter  of  sec- 
tion 28. 

On  12th  July,  1903,  an  amended  certificate  of  title  was 
issued  by  the  then  local  'Master,  shewing  an  absolute  title  in 
Alexander  Mackenzie. 

This  charge  or  mortgage  was  not  registered;  reasons  are 
assigned,  not  necessary  now  to  consider. 

On  6th  October,  1903,  Alexander  Mackenzie  and  his  wife 
filed  a  caution,  No.  2520,  being  the  one  now  in  question. 

I  must  assume  that  this  caution,  being  by  the  then  regis- 
tered owner,  was  regularly  filed  under  sec.  77  of  the  Act.  On 
11th  July,  1904,  there  was  registered,  with  the  consent  of 
the  cautioners,  and  subject  to  the  caution,  a  transfer  from 
Alexander  Mackenzie  to  his  wife. 

On  25th  June  the  appellant,  as  mortgagee,  applied  under 
sec.  76  of  the  Act  to  terminate  caution.  A  great  deal  of  evi- 
dence was  taken  before  the  local  Master  and  under  the  Act, 
and  on  18th  December,  1905,  he  decided  that  the  mortgage 
was  not  good  as  against  the  wife,  "  as  it  was  obtained  with- 
out consideration,  and  that  she  had  no  independent  advice, 
and  that  she  signed  ignorantly  and  under  pressure." 

From  this  decision  the  appeal  is  taken. 
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Objection  was  made  to  the  appeal  as  not  in  time — the 
notice  not  having  been  served  within  7  days,  as  required  by 
Eule  78  (2)  of  the  Land  Titles  Act.  It  was  conceded  that 
the  notice  was  not  in  time,  but  Mr.  Proudfoot  contended 
(1)  that  =the  local  Master  had  extended  the  time  on  29tht 
January,  1906,  and  (2)  if  paper  signed  ty  local  Master  on 
29th  January  did  not  amount  to  an  extension  of  time,  the 
Court  now  has  power  to  extend  under  Rule  78,  and  that  fur- 
ther time  ought  to  be  allowed. 

I  am  of  opinion  that  the  paper  of  29th  January  did  not 
grant  further  time  for  service  of  notice  of  appeal.  That 
paper  is  merely  the  notification  to  the  Court  required  by  Rule 
78,  form  61.  It  does  not  appear  that  any  application  was 
made  to  the  local  Master  for  further  time,  or  that  there  was 
any  consideration  or  adjudication  by  him  as  to  giving  fur- 
ther time. 

It  is  a  case  in  which  I  think  an  extension  of  time  should 
be  given,  and  although  a  little  in  doubt  as  to  my  right  under 
the  Rule,  no  application  having  been  made  before  the  ex- 
piration of  the  7  days,  I  grant  an  extension  of  sufficient  time 
to  permit  this  appeal  to  be  taken. 

Upon  the  merits  the  local  Master  has  decided  in  favour  of 
the  wife,  Annie  Mackenzie,  and  against  the  validity  of  the 
mortgage  to  the  appellant.  I  am  not  disposed  to  fiiid  fault 
with  the  findings  of  fact,  but  the  question  of  the  jurisdiction 
of  the  local  Master  to  adjudicate  as  he  has  done  is  a  serious 
one.  No  doubt,  the  Act  gives  very  wide  jurisdiction  and  very 
great  power  to  the  Master  of  Titles,  and  to  the  local  Master 
in  this  case. 

Upon  reading  the  many  clauses  of  the  Act  bearing  upon 
this  question,  I  decide  in  favour  of  such  jurisdiction.  No 
objection  was  taken  to  it  in  proceeding  before  the  local 
Master.  When  an  instrument  is  lodged  for  registration,  and 
the  Master  finds  a  caution  alleging  that  such  instrument  is 
invalid,  he  must  either  determine  the  question  or  refer  it  to 
the  Court. 

The  mortgage  which  the  appellant  sets  up  and  desires  to 
have  registered  is  one  which  in  form  was  executed  by  the 
wife  Annie  Mackenzie,  and  she  is  now  the  registered  owner 
of  the  land.  Even  with  the  registration  of  this  mortgage, 
litigation  would  be  necessary  by  the  appellant  to  enable  him 
to  realize  his  money  either  by  sale  of  tiie  land  or  otherwise. 
If  the  local  Master  had  in  fact  no  jurisdiction,  then  what  has 
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been  done  will  be  no  bar  to  his  action,  should  the  appellant 
think  proper  to  bring  one  to  establish  his  mortgage.     .     .     . 
Appeal  dismissed  without  costs. 


Anglin,  J.  May  1st,  1906. 

TRIAL. 

EEX  V.  McAULIFFE. 

Criminal  Law — Procedure — Lost  Indictment — Direction  to 
Prefer  New  Indictment — Grand  Jury — Return  of  True 
Bill — Refusal  of  Prisoner  to  Plead — Entry  of  Plea  by 
Court — Conviction — Regularity. 

Motion  by  prisoner  for  a  reserved  case. 

Prisoner  having  been  charged  with  murder,  the  grand 
jury  for  the  county  of  Peterborough,  at  the  autumn  assizes 
in  1905,  found  a  true  bill  for  manslaughter  against  him,  to 
which  defendant  pleaded  not  guilty.  Owing  to  the  absence 
of  a  material  witness  for  the  prosecution,  the  trial  was  tra- 
versed until  the  spring  assizes  of  1906.  At  the  opening  of  the 
spring  assizes,  counsel  for  the  Crown  informed  the  presiding 
Judge  that  in  the  interval  the  indictment  against  the  pris- 
oner had  been  mislaid  or  lost,  the  circumstances  rather  in- 
dicating that  it  had  been  stolen,  and  asked  the  direction  of 
the  Couri;  as  to  further  proceedings. 

Anglin,  J.,  directed  that  a  new  indictment  for  man- 
slaughter be  preferred  before  the  grand  jury  at  the  assizes 
then  opening,  that  being,  in  his  opinion,  the  proper  course  in 
the  circumstances. 

This  was  done,  and  the  grand  jury  returned  a  true  bill. 
The  prisoner  having  through  his  counsel  declined  to  plead, 
Anglin,  J.,  directed  that  a  plea  of  not  guilty  be  entered  for 
him  under  sec.  657  of  the  Criminal  Code.  The  trial  then 
proceeded,  and  the  prisoner  was  convicted. 

R.  M.  Dennistoun,  Peterborough,  and  F.  D.  Kerr,  Peter- 
borough, for  the  prisoner,  moved  for  a  reserved  case  to  deter- 
mine the  propriety  of  the  direction  to  submit  to  the  grand 
jury  the  new  indictment  and  the  validity  of  the  conviction 
upon  such  indictment. 

E.  Meredith,  K.C.,  for  the  Crown. 
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Anglin,  J.,  refused  the  motion,  stating  that  he  had  no 
doubt  either  as  to  the  regulari^  or  the  sufficiency  of  tha 
proceedings. 


Anglin,  J.  April  30th,  1906. 

TRIAL. 

BUETSCH  V.  SPRY. 

Deed  —  Description — Mistake — Reformation  —  Declaratory 
Judgment — Building  on  Land  Conveyed — Registry  Laws 
— Estoppel — Covenant — Costs. 

Action  for  reformation  of  a  deed  and  for  a  declaration  of 
a  right  of  way. 

D.  OTonnell,  Peterborough,  for  plaintiff. 

G.  Edmison,  K.C.,  for  defendant. 

Anglin,  J.: — At  the  conclusion  of  the  trial  I  indicated 
my  views  upon  the  principal  questions  of  fact  in  issue  between 
the  parties,  my  acceptance  of  the  version  of  the  transactions 
involved  given  by  plaintiff  and  his  wife,  and  rejection  of  that 
of  defendant  wherever  it  conflicted  with  the  evidence  given 
on  behalf  of  plaintiff.  While  I  have  no  doubt  that  the  par- 
ties throughout  were  dealing  with  the  entire  house  in  ques- 
tion, and  intended  the  one  to  buy  and  the  other  to  sell  that 
house  in  its  entirety,  and  so  much  land  as  was  necessary  to 
give  plaintiff  a  rectangular  lot  with  frontage  on  Dalhousie 
street,  and  having  as  its  westeriy  limit  a  straight  line  which 
should  lie  west  of  the  extreme  western  point  of  the  northern- 
most structure  forming  part  of  the  building  which  he  in- 
tended to  purchase,  I  cannot  say  that  the  price  paid  was  fixed 
without  regard  to  the  frontage  which  such  a  parallelogram 
would  occupy.  The  fact  that  a  price  of  $700  was  fixed  by 
defendant,  when  it  was  supposed  .that  a  frontage  of  31  feet 
would  carry  the  western  limit  of  the  parallelogram  clear  of 
the  house,  which  he  raised  to  $720  when  he  discovered  that 
a  greater  frontage  would  be  necessary  to  accomplish  that 
purpose,  and  represented,  not  dishonestly  but  quite  positively, 
to  plaintiff  that  by  increasing  the  frontage  to  35  feet  the 
purpose  which  both  had  in  view,  as  above  stated,  would  be 


706  THE  ONTARIO  WEEKLY  REPORTER. 

eflfectuated,  shews  that  the  extent  of  the  frontage  was  a  ma- 
terial element  in  the  bargain.  While  plaintiff  bought  im- 
plicitly relying  upon  defendant's  representation  that  the  en- 
tire house  stood  upon  the  parallelogram  of  35  x  74  feet  de- 
scribed in  the  deed  accepted  by  him,  defendant  did  not  un- 
derstand that  he  bound  himself  to  convey  more  than  this 
quantity  of  land  for  the  sum  of  $720.  Both  parties  acted 
upon  the  belief,  created  by  defendant,  that  the  entire  house 
stood  within  the  limits  particularly  described  in  the  convey- 
ance given  to  plaintiff.  In  these  circumstances,  plaintiff  has 
not,  in  my  opinion,  made  out  a  case  for  reformation  of  his 
deed  by  altering  the  description  which  it  contains,  so  as  to 
make  it  include  the  additional  strip  of  land,  4  feet  and  2 
inches  in  width,  necessary  to  complete  a  lot  in  form  such  as 
the  parties  contemplated,  and  including  ail  the  land  occupied 
by  the  building  with  which  they  intended  to  deal.  It  cannot, 
I  think,  be  said  that  defendant  intended  to  sell  a  plot  of  land 
39  feet  2  inches  in  width  for  the  sum  of  $720,  and  that  by 
mutual  mistake  the  land  was  erroneously  described  in  the 
deed  as  having  a  width  of  only  35  feet.  The  existence  of  the 
basis  upon  which  a  decree  for  reformation  might  be  pro- 
nounced has  therefore  not  been  established:  McNeill  t. 
Haines,  17  0.  B.  479. 

But,  upon  the  true  construction  of  the  deed,  it  should,  in 
my  opinion,  notwithstanding  the  definite  description  by 
metes  and  bounds  which  it  contains,  be  held  to  include  the 
two  triangular  pieces  of  land  occupied  by  those  portions  of 
plaintiff's  house  which  lie  respectively  to  the  west  of  thie 
western  boundary  and  to  the  north  of  the  northern  limit  of 
the  lands  covered  by  the  particular  description.  My  reasons 
for  this  view  are  expressed  in  the  judgment  in  Fraser  v. 
Mutchmor,  8  0.  L.  R.  613,  at  pp.  615-7,  4  0.  W.  R.  290. 
See  R.  S.  0.  1897  ch.  119,  sec.  12. 

An  amendment  seeking  relief  in  the  alternative  upon  this 
ground,  in  the  form  of  a  declaratory  judgment,  was  asked 
and  allowed  at  the  trial.  The  letter  written  on  behalf  of 
defendant  requiring  the  removal  of  the  portions  of  the  house 
upon  the  land  in  dispute  and  in  default  threatening  proceed- 
ings to  compel  such  removal,  justified  plaintiff's  prayer  for 
such  relief. 

Moreover,  defendant,  having  by  his  express  representation 
that  a  parallelogram  of  land  having  a  frontage  of  35  feet  on 
Dalhousie  street  would  include  all  the  land  covered  by  the 
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building  which  he  purported  to  sell,  led  plaintiff  to  accept 
the  conveyance  which  he  took  and  to  pay  his  purchase  money, 
as  he  believed,  for  the  entire  house  and  the  parcel  of  land 
which  it  occupied,  and  having  in  his  deed  covenanted  with 
plaintiff  for  quiet  possession  of  "the  land  and  premises 
hereby  conveyed  or  intended  so  to  be,^'  and  released  to  him 
all  claims  upon  "the  lands  and  premises  hereby  granted  or 
intended  so  to  be,"  should  be  held  estopped  from  asserting, 
as  against  plaintiff,  that  the  building  in  question  is  not  upon 
the  lands  conveyed. 

No  evidence  was  offered  in  support  of  the  claim  made  in 
respect  to  the  right  of  way.  That  part  of  plaintiff's  action 
will  therefore  be  dismissed. 

The  recent  negotiations  between  the  parties  for  the  pur- 
chase by  plaintiff  of  a  strip  of  land  6  feet  in  width,  did  not 
result  in  any  binding  agreement.  They  serve,  however,  to 
indicate  that  defendant  was  only  too  ready  to  take  advantage 
of  the  mistake  into  which  he  had  led  plaintiff,  to  drive  a  close 
bargain  for  the  sale  of  some  additional  land.  His  conduct 
is  not  such  as  commends  itself  to  me.  Although  the  relief 
given  plaintiff  was  not  claimed  by  him  except  by  the  amend- 
ment allowed  at  the  close  of  the  trial,  his  right  to  that  relief 
has  been  contested  throughout,  and,  because  of  the  shabby 
spirit  in  which  defendant  has  acted,  and  the  very  doubtful 
honesty  of  some  of  his  evidence,  in  the  exercise  of  my  dis- 
cretion I  allow  to  plaintiff  his  costs  as  of  an  action  for  the 
relief  for  which  judgment  is  now  given. 


Boyd,  C.  May  1st,  1906. 

TRIAL. 

HODGINS  V.  BANTING. 

Medical  Practitioner — Negligence — Malpractice — Evidence — 

Costs. 

Action  by  a  farmer  against  a  physician  and  surgeon  to 
recover  damages  for  negligent  and  imskilful  treatment  of 
plaintiff  in  setting  a  broken  leg. 

T.  6.  Meredith,  K.C.,  for  plaintiff. 

W.  MacDiarmid,  Lucan,  for  defendant. 
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Boyd,  C.  : — The  complaint  of  plaintiff,  as  presented  by 
the  particulars,  is  thus  set  forth,  that  defendant  failed  to 
employ  the  ordinary  and  usual  skill  of  a  medical  practitioner 
'^in  setting  and  treating  a  fracture  of  both  bones  of  the 
lower  part  of  the  plaintiff's  leg,  and  in  permitting  the  over- 
riding and  overlapping  of  the  two  bones  and  the  shortening 
of  the  plaintiif's  said  leg/' 

According  to  the  now  general  rule  recognized  in  Town  v. 
Archer,  4  0.  L.  R.  383, 1  O.  W.  R.  391,  in  charges  of  medical 
malpractice,  when  facts  are  not  so  much  in  dispute  as  the  de- 
clarations of  skilled  witnesses  upon  the  method  of  treatment 
disclosed  by  those  facts,  I  directed  that  the  jury  should  be  dis- 
pensed with,  and  the  case  was  tried  without  a  jury.  Upon  the 
close  of  the  evidence  and  after  hearing  counsel  for  plaintiff,  1 
expressed  my  opinion  as  being  adverse  to  his  success,  but  with- 
held the  final  dispositions  of  the  trial  till  I  had  further  con- 
sidered all  the  evictence.  Further  reflection  confirms  my 
original  opinion. 

There  is  no  complaint  of  any  error  in  diagnosis — what  is 
relied  on  by  the  plaintiff  is  want  of  competent  skill  of  treat- 
ment. The  unfortunate  result  in  this  case  of  a  somewhat 
shortened  leg  and  a  slightly  everted  foot  cannot  be  invoked 
as  sufficient  evidence  of  n^lect  on  the  doctrine  of  res  ipsa 
loquitur.  For  it  is  well  ascertained  both  in  books  of  author- 
ity cited  and  in  the  oral  evidence  that  it  is  a  very  common 
result  of  fractures  that  some  deformity  will  result  even  with 
the  most  skilled  treatment  of  modem  surgery.  One  of  the 
experts  called  for  plaintiff,  Dr.  •McEachren,  said  the  shorten- 
ing, in  this  case  about  half  an  inch,  is  very  near  the  average, 
and  that  in  his  opinion  it  should  be  regarded  as  a  fairly  good 
result. 

His  criticism  was  chiefly  addressed  to  the  placing  of  the 
foot  by  the  plaintiff  in  its  natural  position  on  the  foot-rest 
attached  to  the  posterior  splint,  and  he  maintained  that  the 
proped  method  w^as  to  adjust  it  with  an  inverted  position  so 
as  to  overcome  the  usual  result  of  an  everted  foot  in  such 
fractures.  But  therein  I  think  he  stood  alone;  the  others 
who  spoke  upon  this  detail  justified  the  practice  of  the  de- 
fendant. Many  of  the  doctors  favoured  the  use  of  lateral 
splints,  but  the  absence  of  them  in  this  case  was  not  con- 
demned by  the  great  majority  of  all  who  were  called.  The 
evidence  altogether,  to  my  mind,  shewed  that  in  country 
practice  the  surgeon,  possessing  reasonable  skill,  can  safely 
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extemporize  what  he  deems  to  be  a  suitable  method  of  treat- 
ment for  the  particular  case  in  hand,  and  that  he  is  not  to 
be  condemned  because  somebody  else  of  perhaps  equal  skill 
would  have  pursued  another  course.  There  was  no  lack  of 
care  and  attention  on  the  part  of  the  defendant,  and  I  can- 
not put  my  finger  upon  any  piece  of  negligence  or  ignorance 
in  his  method  of  treatment  which  could  be  classed  under  the 
head  of  malpractice. 

I  am  disposed  to  withhold  costs  in  this  case,  influenced 
by  several  considerations:  in  my  discretion  I  took  away  the 
trial  by  jury  on  which  plaintiff  probably  relied ;  plaintiff  was 
advised  by  two  local  practitioners  that  the  impaired  condi- 
tion of  his  leg  at  the  close  of  defendant's  treatment  was  at- 
tributable to  some  want  of  skill  therein,  and  honestly  pro- 
ceeded upon  that  advice,  and  defendant  is  backed  by  an  as- 
sociation of  fellow  practitioners  organized  as  a  medical  pro- 
tection society,  who  take  up  proper  cases  free  of  expense  to 
the  doctor  who  is  sued.  I  do  not  question  the  propriety  of 
such  a  combination;  it  is  sanctioned  by  English  precedent; 
but  in  a  case  of  honest  belief  that  injury  has  been  done,  and 
where  medical  opinions  differ  as  to  the  propriety  of  the  treat- 
ment, it  seems  hard  to  cast  the  costs  of  unsuccessful  litigation 
with  the  association  upon  the  individual  who  is  burdened 
with  the  deformity  after  he  had  paid  for  and  expected  a 
better  result. 

The  action  is,  therefore,  dismissed  without  costs;  if  the 
propej*  fees  of  the  defendant  for  his  treatment  have  not  been 
yet  paid,  they  should  be  paid,  as  a  condition  of  the  plaintiff 
being  relieved  from  the  costs. 


May  1st,  1906. 

DIVISIONAL  COURT. 

METALLIC  ROOFING  CO.  OF  CANADA  v.  JOSE. 

Trade  Union — Conspiracy — Injuring  Plaintiffs'  Trade — Evi- 
dence— Damages — Injunction — PicJcetting. 

Appeal  by  defendants  from  judgment  of  MacMahon,  J., 
of  10th  November,  1905,  after  trial  with  a  special  jury,  in 
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favour  of  plaintifiEs  for  the  recoveiy  of  $7,500  damages  and 
an  injunction  in  respect  of  a  conspiracy  by  defendants,  as 
members  of  a  trade  nnion.  This  was  the  same  action  in 
which  the  Court  of  Appeal  (9  0.  L.  B.  171,  5  0.  W.  B.  95) 
disposed  of  the  question  of  service  and  representation  of 
parties,  although  then  known  as  Metallic  Boofing  Co.  of  Can- 
ada V.  Local  Union  No.  30,  Amalgamated  Sheet  Metal  Work- 
ers^ International  Association. 

W.  B.  Bidden,  K.C.,  and  J.  G.  O'Donoghue,  for  defen- 
dants. 

Strachan  Johnston  and  W.  N.  Tilley,  for  plaintiffs. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  : — The  evidence  shews  that  the  origin  of  this 
trouble  arose  in  the  disagreement  between  the  plaintiffs  and 
Local  Union  30  (having  over  100  members)  about  one  clause 
in  an  agreement  "  negatived  *'  by  the  union,  which  plaintiffs 
refused  to  sign.  The  effect  of  the  objectionable  clause  was 
one  which  would  confine  plaintiffs  to  the  employment  of 
union  labour  men  only,  excluding  those  not  in  the  union. 
The  plaintiffs  had  the  right  to  refuse  to  impose  such  restric- 
tions on  their  trade,  and  the  whole  object  of  what  followed 
on  the  part  of  defendants  was  to  compel  plaintiffs  to  submit 
to  the  terms  of  the  local  union. 

The  evidence  shews  that  plaintiffs  had  union  and  non- 
union men  working  together  in  the  cornice  department  of 
their  business  (the  branch  in  question),  10  in  all,  of  whom  2 
were  non-union.  These  men  were  content  and  satisfied  with 
their  situation,  with  their  wages  and  hours  of  work,  and  no 
dispute  existed  because  of  some  being  union  and  others  non- 
union. The  workmen  of  plaintiffs  were  passive  till  set  in 
motion  by  the  active  procurement  of  the  union  and  defen- 
dants, its  officers. 

The  first  letter  pertinent  to  the  litigation  was  written  19th 
July,  1902,  from  the  secretary  of  the  local  (Chapman,  de- 
fendant) to  Bray,  secretary  of  the  International  Association, 
defendants.  This  International  appears  to  be  a  composite 
of  local  unions  situate  in  numerous  cities  of  the  United  States 
and  Canada.  This  letter  states  (sending  copy  of  agreement) 
that  all  employers  in  the  city  have  signed  except  three.  "  We 
control  all  the  men  in  those  shops  that  refuse  to  sign,  and 
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these  men  stand  ready  to  stop  work  at  the  call  of  the  execu- 
tive board."  (i.e.,  of  the  International)  ..."  In  order 
to  get  time  ifor  a  reply  from  the  executive  board  we  have 
given  two  weeks'  grace  and  by  that  time  we  expect  to  know 
what  to  do,  .  .  .  we  will  have  18  men  out  if  decided 
action  is  taken,  and  it  is  necessary  that  these  employers 
should  be  compelled  to  sign."  Though  the  letters  in  reply 
from  Bray  are  withheld — copies  of  the  letters  from  the  mem- 
bers of  the  executive  board  are  put  in,  dated  1st  August, 
which  approve  of  what  is  proposed;  promise  support  .  .  . 
refer  to  the  siege  or  the  fight  and  pr^ict  that  it  will  be  short, 
sharp,  and  decisive.  On  6th  August  the  local  imion  give 
plaintiffs  till  12  o^clock  the  following  day  to  sign  the  agree- 
ment, otherwise  the  men  woidd  be  called  out.  This  informa- 
tion was  communicated  to  the  International  on  11th  August, 
and  thereafter  financial  assistance  was  sent  on  by  that  body 
to  aid  the  strikers  and  also  this  defence.  The  jury  have 
found  and  there  is  evidence  to  shew  that  the  action  through- 
out of  the  local  body  was  "indorsed"  by  the  International 
Association. 

The  union  men  in  the  employ  of  the  plaintiffs  were  thus 
(upon  the  plaintiffs'  failure  to  sign)  called  out  in  the  middle 
of  the  day,  and  in  obedience  to  liie  call  they  left  with  half 
a  day's  work  imfinished.  Whether  the  employment  was  ter- 
minable at  will  or  for  a  defined  period  is  not  a  material  de- 
ment in  considering  whether  the  relation  of  employer  and 
workmen  was  arbitrarily  disturbed,  and  goes  at  most  to  the 
quantum  of  damage:  Berry  v.  Donovan,  188  Mass.  353. 

This  withdrawal  of  the  men  in  tie  midst  of  their  work 
by  the  combined  action  of  the  defendants  was  oppressive  and 
unfair  to  the  plaintiffs,  not  justifiable  by  any  countervailing 
prospect  of  pecxmiary  advantage  to  the  union  or  the  men. 

But  the  imfair  aspect  of  this  first  step  is  enhanced  and 
becomes  aflSrmatively  spiteful  when  the  next  move  is  made, 
by  which  communications  are  sent  broadcast  over  the  country 
informing  the  customers  of  the  plaintiffs  and  others  that  the 
plaintiffs  deal  in  "unfair  goods"  and  that  these  goods  will 
not  be  handled  by  "organized  labour,"  the  meaning  of  this 
being  that  any  one  who  attempts  to  use  the  goods  manufac- 
tured by  plaintiffs  shall  have  his  xmion  workmen  called  out 
on  strike.  This  is  in  effect  a  boycotting  of  plaintiffs'  goods 
because  they  will  not  sign.  The  loss  which  resulted  to  the 
plaintiffs  is  not  overestimated  by  the  jury  at  $7,600,  which  is 
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the  pecuniary  measure  of  the  injury  inflicted  upon  plaintiffs 
by  continued  and  concerted  action  which  could  bring  no  gain 
directly  to  defendants  nor  any  reasonable  prospect  of  it.  I 
think  the  language  used  in  an  early  case  by  Mr.  Justice  Erie, 
Regina  v.  Rowlands,  17  Q.  B.  671,  687,  is  still  of  authority. 
He  says :  "  The  law  which  allows  workmen  to  combine  for 
the  purpose  of  obtaining  a  lawful  benefit  to  themselves  gives 
no  sanction  to  combinations  which  have  for  their  immediate 
purpose  the  hurt  of  another.'^ 

The  result  of  modem  decisions  appears  to  be  correctly  as 
well  as  concisely  stated  thus — "  that  intentional  infliction  of 
damage  upon  a  man's  trade  by  combined  action  is  wrongful 
unless  just  cause  or  excuse  can  be  found  for  it:''  Chalmers- 
Hunt  on  Trade  Unions,  p.  82  (1902). 

The  answers  of  the  jury  are  well  founded  on  all  the  evi- 
dence, and  there  has  been  no  error  pointed  out  either  in  the 
charge  of  the  learned  Judge  or  the  reception  of  evidence 
which  should  induce  any  interference  by  an  appellate  court 
as  to  damages.  The  body  of  defendants  has  been  settled  in 
its  present  shape  by  the  judgment  of  the  Court  of  Appeal, 
which  is  final,  and  all  the  defendants  personally  named  appear 
to  be  so  implicated  as  to  be  responsible  for  what  they  helped 
to  set  in  motion  or  helped  on.  If  they  are  levied  upon  for 
damages,  it  is  not  to  be  supposed  that  the  aggregates  for 
whom  they  acted  will  leave  them  to  bear  the  burden  alone. 
Giblan  v.  National  Amalgamated  Labourers  Union  of  Great 
Britain  and  Ireland,  [1903]  2  K.  B.  600. 

The  judgment  as  framed  is  too  wide  in  that  it  enjoins 
against  picketting.  There  was  no  evidence  that  the  strike 
was  carried  on  by  this  methotl,  and  that  clause  of  the  judg- 
ment should  be  expunged. 

The  appeal  is  dismissed  with  costs. 


OsLER,  J.A.  M.\Y  1st,  1906. 

C.A. — CHAMBERS. 

HULL  V.  ALLEN. 

Appeal — Failure  to  Set  down — Extension  of  Time — Special 
Circumstances. 

Motion  by  defendant  for  an  order  dismissing  plaintiff's 
appeal,   and   providing   for  the  prosecution  of  defendant's 
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cross-appeal  from  order  of  a  Divisional  Court  (6  0.  W.  K. 
961). 

W.  E.  Middleton,  for  defendant. 

L.  F.  Heyd,  K.C.,  for  plaintiff. 

OsLER,  J.A.: — Plaintiff  should  have  a  further  oppor- 
tunity of  prosecuting  his  appeal.  His  security  was  filed 
within  ample  time  to  have  brought  the  case  down  to  a  hear- 
ing at  the  present  session,  which  shews  that  he  did  not  mean 
to  abandon  the  appeal.  That  it  was  not  set  down  was  evid- 
ently owing  to  some  misunderstanding  or  difficulty  between 
the  appellant  and  his  former  counsel.  Whatever  the  diffi- 
culty was,  it  resulted  in  the  appeal  not  being  prepared  and 
set  down,  as  it  should  have  been  under  the  terms  of  the  con- 
sent of  26th  February,  1906.  Defendant  means  to  proceed 
with  his  cross-appeal  under  the  terms  of  such  consent,  a  cir- 
cumstance of  weight  in  inducing  the  Court  to  overlook  the 
delay.  Lastly,  the  amount  at  stake  is  considerable.  If  it 
is  reasonably  possible  to  have  the  case  set  down  during  the 
present  sessioii,  that  will  be  ordered.  The  parties  may  speak 
to  that  again.  Otherwise  the  time  will  be  extended  for  one 
month  after  the  question  of  the  sufficiency  of  the  bond  or 
security  has  been  disposed  of.  Plaintiff  to  pay  costs  of 
motion. 


Meredith,  C.J.  May  2nd,  1906. 

WEEKLY   COURT. 

Re  ARMSTRONG  AND  JAMES  BAY  R.  W.  CO. 

Railway  —  Expropriation  of  Land — Severance  of  Farm  — 
Compensation  to  Land  Owner — Award — Value  of  Land 
Taken — Damages  for  Severance — Injurious  Affecting  of 
Part  of  Land  not  Taken  —  Loss  of  Convenient  Use  of 
Springs — Farm  Crossing  —  Statutory  Right  —  Witmsses 
— Opinion  Evidence — Costs  of  Arbitration  —  Amount  of 
Compensation  Increased  on  Appeal, 

Appeal  by  the  land  owner,  Samuel  W.  Armstrong,  from 
an  award,  dated  29th  December,  1905,  of  the  majority  of  the 
arbitrators  appointed  under  the  provisions  of  the  Dominion 
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Hallway  Act,  1903,  to  ascertain  the  compensation  to  be  paid 
by  the  railway  company  for  the  land  taken  by  them,  described 
in  the  award;  and  the  damages  sustained  by  reason  of  the 
exercise  by  the  company  of  their  powers  of  appropriating  the 
lands  of  the  appellant. 

E.  E.  A.  DuVernet  and  J.  Kyles,  for  the  appellant. 

E.  B.  Henderson,  for  the  company. 

Meredith,  C.J. : — The  dissenting  arbitrator  has  fur- 
nished a  statement  in  writing  of  his  reasons  for  differing 
from  the  conclusion  reached  by  his  colleagues  and  of  his  view 
as  to  the  compensation  which  should  have  been  awarded  and 
of  his  reasons  for  adopting  that  view. 

I  have  not,  however,  had  the  advantage  of  being  informed 
by  any  statement  of  the  other  arbitrators  as  to  the  basis  upon 
which  the  compensation  to  be  paid  was  determined,  or  as  to 
the  manner  in  which  the  different  subjects  for  compensation 
put  forward  by  the  appellant  were  dealt  with  by  them,  al- 
though upon  the  argument  I  expressed  my  willingness  to  re- 
ceive such  a  statement  if  they  should  be  minded  to  make  it. 

The  railway  crosses  the  farm  of  the  appellant,  severing 
from  the  front  and  main  part  of  it  about  24  acres,  including 
a  field,  said  to  contain  about  18  acres,  which  lies  east  of  a  road 
crossing  the  farm  from  north  to  south,  marked  on  the  plan 
filed  "road  deviation.'^ 

The  land  actually  taken  comprises  3.09  acres. 

The  appellant^s  claim,  as  presented  to  the  arbitrators,  was 
comprised  under  four  heads:  (1)  the  value  of  the  land  actu- 
ally taken;  (2)  damages  for  the  severance;  (3)  damages  for 
the  establishment  on  his  land  of  a  railway  which  cannot  be 
operated  without  injuriously  affecting  the  property  from 
which  the  appropriated  portion  is  taken;  (4)  damages  for  the 
loss  or  serious  impairment  of  the  convenient  use  for  the  pur- 
pose of  the  farm  of  the  springs  in  the  field  immediately  east 
of  the  land  taken. 

It  is  impossible,  from  anything  appearing  upon  the  face 
of  the  award,  to  ascertain  how  these  separate  claims  were 
dealt  with  by  the  arbitrators  who  joined  in  the  award,  and  it 
would,  I  think,  have  been  better  if  it  had  been  shewn,  so  that 
an  appellate  tribunal  might  be  in  a  better  position  to  deter- 
mine whether  they  had  erred. 
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The  appellant^s  farm  contains  about  195  acres,  and  is  and 
has  been  for  many  years  used  as  a  grain  and  dairy  farm,  for 
which,  as  it  clearly  appears,  it  is  well  adapted. 

It  is  shewn  that  a  supply  of  spring  water  to  which  the 
cattle  can  have  access  at  will  is  of  great  value  to  such  a  farm, 
though  this  was  not  conceded  by  some  of  the  witnesses  for  the 
respondents. 

That  the  springs  in  the  field  east  of  the  railway  line  af- 
forded an  abundant  supply  of  excellent  spring  water  for  the 
cattle  (including  horses)  which  were  kept  on  the  appellant's 
farm  is  also,  I  think,  clearly  shewn,  although  even  on  this 
some  of  the  respondents'  witnesses,  not,  I  think,  very  success- 
fully, endeavoured  to  cast  doubt. 

The  evidence  makes  it  abundantly  clear,  I  think,  that  if 
this  source  of  supply  is,  owing  to  the  railway,  materially  in- 
terfered with,  the  consequence  will  be  to  render  the  appel- 
lant's farm  much  less  valuable  for  dairy  purposes,  and  to  re- 
duce very  considerably  its  market  value,  as  well  as  the  rental 
which  it  will  yield. 

I  do  not  refer  to  the  testimony  which  supports  this  view, 
because  it  is  correctly  summarized  in  the  statement  of  the 
dissenting  arbitrator. 

The  respondents  sought  to  minimize  the  claim  for  this 
injury  by  shewing  that  under  the  provisions  of  the  Eailway 
Act,  sec.  198  (2),  the  Board  of  Railway  Commissioners  are 
empowered  to  order  the  respondents  to  provide  and  construct 
a  suitable  farm  crossing  across  the  railway,  if  the  Board 
shoidd  deem  it  necessary  for  the  proper  enjoyment  of  his 
lands  on  either  side  of  the  railway,  and  their  willingness  to 
appear  before  the  Board  and  consent  to  an  order  directing 
that  such  a  crossing  be  constructed  and  maintained  by  them, 
and  also  by  shewing  that  it  is  practicable,  by  sinking  a  well  in 
the  vicini^  of  the  springs  and  erecting  a  windmill  and  tank, 
to  secure  as  good,  if  not  a  better,  supply  of  water  for  the 
cattle  as  the  springs  in  their  present  condition  aflEord. 

The  view  of  the  dissenting  arbitrator  was  that  any  statu- 
tory right  of  the  appellant  to  a  farm  crossing  ought  not  to 
be  taken  into  consideration  in  fixing  the  compensation  to  be 
paid.  It  was  contended,  on  the  other  hand,  by  counsel  for 
the  respondents  that  it  was  the  duty  of  the  arbitrators  to  take 
such  a  matter  into  consideration. 

In  Vezina  v.  The  Queen,  17  S.  C.  R.  1,  the  judgment  of 
the  Exchequer  Court  excluded  a  claim  by  the  land  owner  for 
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damages  on  account  of  the  railway  having  divided  his  farm 
without  any  means  being  provided  for  passing  from  the  one 
part  of  it  to  the  other  over  the  railway,  because  the  govern- 
ment, owning  and  operating  it,  had  in  fact  made  a  sufficient 
farm  crossing,  which  was  in  actual  use. 

The  Supreme  Court  diflfered  from  the  Exchequer  Court 
on  this  branch  of  the  case  because,  and  only  because,  the  land 
owner  had  no  statutory  right  to  the  farm  crossing  which  had 
been  provided,  and  of  which  he  might  be  deprived  at  any 
time  at  the  will  of  the  government. 

It  follows,  therefore,  I  think,  that  if  the  respondents  have 
made  out  that  the  appellant  has  a  statutory  right  to  a  farm 
crossing  sufficient  to  provide  a  satisfactory  means  of  access 
for  his  cattle  to  and  from  the  springs,  and  that  it  is  practic- 
able to  make  such  a  crossing,  he  would  not  be  entitled  to 
damages  under  the  fourth  of  his  claims. 

ITie  respondent  has  not,  however,  such  a  statutory  right 
as  the  Supreme  Court  referred  to.  Sub-section  1  of  sec.  198, 
which  makes  it  the  duty  of  the  railway  company  to  make 
crossings,  does  not,  in  my  opinion,  apply  to  a  passage-way 
under  the  railway  track.  The  provision  as  to  crossing  with 
live  stock  makes  this  apparent,  I  think,  and  therefore  the  only 
right  which  the  appellant  has  to  such  a  passage-way,  if  he 
has  any,  is  under  sub-sec.  2,  and  whether  such  a  right  is  to 
be  given  to  him  depends  upon  his  being  able  to  satisfy  the 
Board  of  Railway  Commissioners,  not  only  that  it  is  neces- 
sary for  the  proper  enjoyment  of  his  land  on  either  side  of 
the  railway,  but  also  that  it  is  safe  in  the  public  interest  that 
it  should  be  made,  and,  moreover,  the  Board  has  power  to 
direct  how,  when,  where,  by  whom,  and  upon  what  terms  and 
conditions,  the  farm  crossing  shall  be  constructed  and  main- 
tained. 

Such  a  right, — assuming  that  it  exists, — is  a  very  differ- 
ent thing  from  the  right  which  the  Supreme  Court  was  con- 
sidering. 

It  is,  I  think,  open  to  serious  question  whether  the  farm 
crossing  which  the  Board  is  authorized  to  require  the  railway 
company  to  provide  may  be  different  in  character  from  that 
which  sub-sec.  1  deals  with,  and  if  only  such  a  crossing  as  is, 
in  my  view,  there  mentioned,  may  be  ordered  to  be  made, 
under  the  authority  of  sub-sec.  2,  there  is  no  power  in  the 
"^oard  to  direct  the  construction  of  a  passage-way  under  the 
"way. 
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Assuming,  however,  that  the  Board  has  that  power,  the 
proposed  consent  of  the  respondents  to  an  order  being  made 
is  limited  to  "  a  cattle-pass  6  feet  high  by  6  feet  wide."  The 
words  "  sufficient  and  satisfactory  for  the  purpose  of  passing 
cattle  to  and  fro,"  adding  nothing,  assuming  that  a  pass  of 
that  height  and  width  is  not  a  sufficient  one  for  the  con- 
venient passage  of  cattle, — and  the  testimony  very  much  pro- 
pondferates,  if  not  in  volume,  in  weight,  that  a  pass  of  that 
height  and  width  in  the  position  where  it  is  proposed  to  put 
it  would  not  be  a  convenient  or  safe  one  for  cattle,  and 
especially  for  horses,  to  pass  through.  It  is  shewn  to  be  too 
narrow  for  a  large  herd  of  cattle,  such  as  is  usually  kept  on 
the  appellant^s  farm,  and  too  low  for  horses.  There  was, 
doubtless,  testimony  to  the  contrary  adduced  by  the  respon- 
dents, but  the  opinions  of  some,  at  least,  of  the  witnesses  who 
gave  that  evidence  was  based  upon  their  experience  of  a  cattle 
pass  the  bottom  of  which  was  on  the  level  with  the  adjacent 
land,  and  not,  as  would  be  the  case  here,  3  or  4  feet  below 
that  level,  and  at  a  point  where,  unless  constant  vigilance  is 
exercised  and  somewhat  extensive  works  are  constructed,  the 
surface  water  and  the  earth  from  the  surrounding  parts  will 
lodge,  to  the  serious  impairment  of  the  usefulness  of  the 
passage-way. 

I  do  not  know  what  view  the  majority  of  the  arbitrators 
took  as  to  the  feasibility  of  providing  by  the  well  and  wind- 
mill a  sufficient  and  satisfactory  supply  of  water  from  the 
spring,  but  my  own  conclusion  upon  the  evidence  is  that  the 
respondents  entirely  failed  to  make  out  that  it  was  feasible 
to  do  so. 

With  great  respect,  I  think  that  the  majority  of  the  arbi- 
trators did  not  sufficiently  appreciate  the  effect  of  the  testi- 
mony which  was  adduced  by  the  appellant  as  to  the  lessen- 
ing of  the  market  and  the  rental  value  of  his  farm.  The 
fact  that  a  number  of  witnesses,  not  retained  expert  witnesses 
of  the  usual  class,  but  practical  dairy  farmers,  having  special 
knowledge  as  to  the  conditions  required  for  carrying  on  dairy- 
ing successfully,  expressed  the  opinion  that  the  farm  would 
be  reduced  in  its  market  value  by  from  $2,000  to  $5,000, 
and  from  $100  to  $300  or  more  in  its  rental  value,  even  though 
others  differed  from  that  opinion  and  thought  that  the  injury 
would  be  comparatively  trifling,  and  the  latter  view  appeared 
to  be  the  more  accurate  one,  would  not,  in  my  opinion,  justify 
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the  entire  disregard  of  the  other  opinions,  for  the  fact  that 
a  considerable  number  of  experienced  men  entertained  such 
opinions  would  well  warrant  the  conclusion  that  the  market 
value  as  well  as  the  rental  value  would  be  lessened,  for  what 
is  it  that  in  the  main  regulates  such  values  but  the  opin- 
ions which  intending  purchasers  or  tenants  entertain  as  to 
the  advantages  and  disadvantages  of  a  property  which  they 
are  considering? 

However  that  may  be,  I  think  that  the  opinions  of  the 
witnesses  for  the  appellant  are  to  be  preferred  to  those  of  the 
witnesses  for  the  respondents.  The  former  were,  I  think, 
from  their  experience  and  knowledge  as  to  the  matters  of 
which  they  spoke,  more  competent  to  form  an  opinion  than 
were  the  witnesses  called  for  the  respondents,  and,  moreover, 
some  of  them  spoke,  especially  the  tenant  Webster,  from  a 
personal  knowledge  of  the  farm,  and  many  of  them  as  to  the 
question  of  the  water  supply  from  actual  and  accurate  tests. 

My  conclusion  upon  the  whole  case  is  that  the  sum  award- 
ed is  not  adequate  compensation  for  the  injury  done  to  the 
appellant's  farm.  The  allowance  of  $250  for  the  land  actu- 
ally taken,  which  it  is  said  is  what  was  made,  is  not,  1  think, 
unreasonable.  1  would  allow,  in  addition,  $500  for  the  in- 
jury done  to  the  farm  by  the  severance  and  the  inconvenience 
arising  from  the  railway  being  constructed  across  it,  and 
$1,500  for  the  injurj-  owing  to  the  interference  with  the 
means  of  access  to  the  springs,  in  all  $2,250,  instead  of  the 
$1,170  which  was  awarded. 

1  cannot  part  with  the  case  without  expressing  my  regret 
for  the  enormous  expense  which  has  been  incurred  in  settling 
the  comparatively  simple  question  involved  in  the  inquiry 
which  had  to  be  made.  No  less  than  521  typewritten  pages 
are  the  result  of  the  evidence  taken  before  the  arbitrators; 
the  expense  of  this,  with  the  fees  of  the  .arbitrators  and  wit^ 
nesses  and  the  costs  of  the  solicitors  and  counsel  fees,  will 
probably  far  exceed  the  compensation  fixed  by  the  award; 
and  I  venture  to  express  the  hope  that  it  may  be  possible  to 
devise  some  simpler  and  much  less  expensive  means,  of  ascer- 
taining the  compensation  which  a  railway  company  shall  pay 
to  a  land  owner  whose  property  they  have  taken  or  injured 
in  the  exercise  of  their  statutory'  powers. 

It  seems  to  me  that  it  is  a  blot  on  the  railway  law  that, 
had  the  award  stood,  the  whole  of  this  enormous  expense 
would  have  been  thrown  upon  the  land  owner;  his  land  is 
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being  taken  against  his  will;  honest  differences  have  arisen 
as  to  what  compensation  should  be  paid  to  him;  according 
to  the  evidence  of  reputable  men  competent  to  judge,  the 
amount  awarded  to  him  is  but  one-fifth  of  what  he  should 
receive;  and  yet,  because  in  the  result  a  majority  of  the  arbi- 
trators have  thought  that  the  sum  which  he  had  been  offered 
was  more  by  $2.50  than  he  was  entitled  to,  all  the  costs  of  the 
arbitration  must  have  been  home  by  him. 

The  result  is  that  the  appeal  is  allowed,  and  the  amount 
awarded  is  increased  to  $2,250,  and  the  respondents  must 
pay  the  costs  of  the  appeal. 


Cartwright,  Master.  May  3rd,  1906. 

chambers. 

IRVINE  V.  PRENDERGAST. 

Third  Party  Procedure — Molion  for  Leave  to  Serve  Notice — 
Delay — Prejudice  to  Plaintiff. 

Motion  by  defendant  Prendergast  for  leave  to  serve  a 
third  party  notice. 

W.  J.  McWhinney,  for  applicant. 

L.  Y.  McBrady,  K.C.,  for  plaintiff. 

The  Master.  : — The  action  was  begun  on  22nd  January, 
1906;  the  statement  of  defence  and  counterclaim  of  defen- 
dant Prendergast  was  delivered  on  24th  February;  and  the 
cause  was  at  issue  on  20th  March.  But  it  was  not  until  17th 
April  that  the  present  motion  was  made  by  Prendergast  to 
be  allowed  to  sen^e  a  third  party  notice  on  a  company  with 
whom  defendant  had  dealings  in  August  last  in  respect  of  the 
matters  which  are  now  in  controversy. 

An  examination  of  the  pleadings  makes  it  very  doubtful 
whether  the  company  could  properly  be  brought  in  as  third 
partial!.  However  that  may  be,  I  think  the  motion  is  too  late, 
as  Rule  21fi  provides  that  "  a  plaintiff  is  not  to  be  prejudiced 
or  unnecessarily  delayed  "  by  this  procedure. 

The  facts  must  have  been  sufficiently  known  when  defen- 
dant Prendergast  delivered  his  statement  of  defence,  and 
he  should  then  have  moved  under  Rule  209. 
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The  delay  is  attempted  to  be  excused  by  alleged  negotia- 
tions for  a  settlement,  but  defendant  should  have  reserved  his 
right  to  make  this  motion  later  if  no  settlement  eflEected. 

The  case  is  now  ready  for  trial.  If  the  third  parties  arc 
to  be  brought  in,  plaintiff  would  be  thrown  over  these  sittings. 

I  therefore  think  the  motion  must  be  dismissed,  with  costs 
to  plaintiff  in  the  cause. 


Anglin,  J.  May  3rd,  1906. 

CHAMBERS. 

LUDLOW  V.  IRWIN. 

Costs — Taxation — Procuring  Witnesses  not  Called — Proceed- 
ings Conducive  to  Interests  of  Client  —  Libel  —  Notice  — 
Admissibility  of  Evidence — Preparation  for  Reply, 

Appeal  by  plaintiff  from  ruling  of  local  taxing  officer  at 
Owen  Sound  disallowing  costs  of  procuring  the  attendance 
of  certain  witnesses — rbriefing  their  evidence,  etc. 

W.  E.  Middleton,  for  plaintiff. 

C.  B.  Jackes,  for  defendant. 

Anglin,  J.: — The  action  was  for  libel  in  a  newspaper 
imputing  dishonesty  to  the  plaintiff  in  his  capacity  as  chem- 
ist to  a  cement  company.  Upon  a  verdict  of  $500,  plaintiff 
was  given  judgment  with  costs.  Defendant  had  not  pleaded 
justification,  but  before  the  trial  he  gave  a  notice,  under 
Rule  488,  of  his  intention  to  adduce,  in  mitigation  of  dam- 
ages, evidence  of  the  circumstances  under  which  the  libel 
was  published.  Pursuant  to  this  notice  his  counsel  at  the 
trial  called  a  witness  and  sought  to  elicit  evidence  of  alleged 
facts  which,  in  the  opinion  of  the  trial  Judge,  would  only  be 
admissible  in  support  of  a  plea  of  justification.  Upon  this 
ruling  defendant  formally  tendered  similar  evidence  of  sev- 
eral other  witnesses.  To  meet  the  contingency  of  such  evi- 
dence being  admitted,  plaintiff  had  a  number  of  witnesses 
present,  whom,  in  that  event,  he  proposed  to  call  in  reply, 
and  it  is  to  the  disallowance  of  the  expense  thus  incurred  that 
he  objects. 

Rule  1176  provides  that:  "(1)  Between  party  and  party 
the  taxing  officer  shall  not  allow  the  costs  of  proceedings: 
(2)  Unnecessarily  taken;  (b)  Not  calculated  to  advance  the 
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interests  of  the  party  on  whose  behalf  the  same  were  taken; 
(3)  Incurred  through  over-caution,  negligence,  or  mistake; 
unless  he  is  of  opinion  that  such  proceedings  were  taken  by 
the  solicitor  because,  in  his  judgment,  reasonably  exercised, 
they  were  conducive  to  the  interests  of  his  client/' 

By  implication  costs  of  such  proceedings,  taken  because,  in 
the  judgment  of  the  solicitor  reasonably  exercised,  they  were 
conducive  to  the  interests  of  his  client,  should  be  allowed. 
Though  not  perhaps  "proceedings"  in  a  strict  sense,  the 
procuring  of  the  attendance  of  witnesses  and  the  briefing  of 
their  evidence,  etc.,  are,  I  think,  within  the  spirit  of  the  Rule. 
If  not,  by  analogy  to  the  very  reasonable  practice  therein 
prescribed,  such  costs  as  those  here  in  question  should  be 
similarly  dealt  with. 

The  line  between  evidence  admissible  to  prove  bona  fide 
belief  of  the  publisher  in  the  truth  of  the  alleged  libel  at  the 
time  of  publication  in  order  to  rebut  evidence,  explicit  or  pre- 
sumptive, of  malice — whether  in  mitigation  of  damages  or 
in  support  of  a  plea  of  privilege,  is  not  always  very  clearly 
defined.  See  McKergow  v.  Comstock,  ante  450,  558 ;  Switzer 
V.  Laidman,  18  0.  R.  420.  Defendant,  who  gave  the  notice 
under  Rule  488  and  pressed  at  the  trial  for  the  reception  of 
the  very  evidence  which  plaintiif  had  prepared  to  meet,  can 
scarcely  be  heard  to  say  that  the  costs  of  that  preparation 
were  not  properly  incurred  by  plaintiff  "  for  the  attainment 
of  justice  or  (in)  defending  his  rights :"  Rule  1175. 

In  my  opinion,  plaintiff  should  have  been  allowed  a  reas- 
onable sum  for  the  costs  in  dispute.  I  have  conferred  with 
the  learned  senior  taxing  officer,  whose  vast  experience  and 
comprehensive  knowledge  render  his  view  upon  any  question 
relating  to  the  law  of  costs  of  the  greatest  value.  His  opinion 
agrees  with  my  own  as  alxn-e  expressed. 

The  appeal  will,  therefore,  be  allowed  with  costs.  - 


May  3rd,  lOOf^ 

DIVISIONAL   COURT. 

BROHM  v.  TOWNSHIP  OF  SOMMERVILLE. 

Muvicipal  Corporations — Contract — Erection  of  S/mw  Fpnre 
— By-Jaw  —  Act  respecting  Snow  Fences  —  Payment  for 
Erecting  Fence — Remedy — Action — Arbitration, 

Action  to  recover  $130.20  from  defendants,  being  part  of 
the  cost  of  erecting  372  rods  of  wire  fencing  along  the  high- 
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way  pursuant  to  an  agreement,  which  plaintiff  alleged  was 
made  by  defendants.  Defendants  denied  having  made  any 
such  agreement.  There  was  nothing  in  writing  between  the 
parties,  except  an  application  for  payment  from  plaintiff  and 
some  correspondence  with  a  view  to  arbitration. 

Notwithstanding  their  repudiation  of  any  legal  liability, 
defendants  offered  to  pay  plaintiff  $38  for  so  much  of  the 
fencing  erected  by  him  as  was,  in  the  opinion  of  a  committee 
of  council,  necessary  to  overcome  drifting  caused  by  the 
fencing  which  had  been  replaced.  This  offer  plaintiff  re- 
jected. His  suggestions  as  to  arbitration  having  proved 
fruitless,  plaintiff  brought  this  action  in  the  County  Court 
of  Victoria,  and  recovered  judgment  for  $116.20  with  costs. 
From  this  judgment  defendants  appealed. 

F.  D.  Moore,  Peterborough,  for  defendants. 

F.  A.  McDiarmid,  Fenelon  Falls,  for  plaintiff. 

The  judgment  of  the  Court  (Mulock,  C.J..  Axglix,  J., 
Clute,  J.),  was  delivered  by 

Anglin,  J.: — After  a  careful  perusal  and  consideration 
of  the  evidence,  we  are  of  opinion  that  the  judgment  in  appeal 
should  not  be  disturbed. 

Exercising  the  powers  conferred  by  stc.  545,  sub-.^ec.  5, 
of  the  Municipal  Act,  1903,  the  township  council  duly  passed 
a  by-law  No.  530,  which  enacts  that: 

"In  places  where  tlio  road  is  liable  to  be  blocked  with 
snow  in  winter,  and  where,  in  the  opinion  of  the  council,  such 
drifts  would  be  prevent^Ml  by  the  removal  of  any  rail,  board, 
or  other  fence,  and  replacing  the  same  by  a  wire  or  other 
fence,  the  council  may  order  the  removal  of  such  other  fence 
or  fences  as  provided  in  the  Act  respecting  snow  fences,  ch. 
240  of  E.  S.  0.  1897,  and  in  the  removal  of  such  fence  or 
fences  by  the  owners  and  the  erection  of  such  wire  or  other 
fences  as  the  council  shall  diiect,  the  parties  erecting  such 
wire  or  other  fences  j^hall  be  paid  out  of  the  general  funds  of 
the  municipality  a  sum  not  exceeding  35  cents  per  rod  of 
fence.'^ 

The  County  Court  Judge  expressly  accredits  plaintiff's 
witnesses  and  discredits  the  principal  witnesses  called  for  the 
defence.  We  cannot  disregard  his  opinion  as  to  the  credi- 
bilifv  and  veracitv  of  witnesses  whom  he  has  seen  and  heard. 
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Bead  in  the  light  of  that  opinion,  the  evidence  warrants  the 
conclusions  of  fact  reached  below,  viz.,  that  plaintifiE  befol^ 
erecting  the  fence  in  question  submitted  his  contract  for  its 
construction  to  the  council  through  the  medium  of  a  neigh- 
bour, Mr.  Abemethy;  that  the  opinion  and  order  of  the  coun- 
cil that  plaintiff^s  existing  fence  should  be  removed,  and  its 
direction  for  or  approval  of  the  erection  of  the  wire  fence  pro- 
posed by  plaintifiE,  were  expressed  to  Abernethy  by  the  reeve, 
Wilson,  at  a  session  of  the  council,  and  in  presence  of  the 
township  clerk  and  of  several  of  the  councillors;  that  such 
order  and  direction  were  by  Abemethy  communicated  to 
plaintifiE;  and  that,  pursuant  thereto  and  in  reliance  upon 
the  by-law  and  the  sanction  of  the  council  thus  expressed  and 
communicated,  plaintifiE  removed  his  existing  fencing  and 
had  the  wire  fencing  in  question  erected. 

Upon  these  facts  the  liability  of  defendants  to  pay  for 
the  fencing,  of  which  the  erection  was  thus  authorized,  is,  we 
think,  reasonably  clear.  The  by-law  is  in  itself  a  conditional 
undertaking  by  defendants  to  pay,  and  plaintifiE  has,  by  evi- 
dence accepted  by  the  Judge,  established  the  fulfilment  of 
the  requisite  conditions. 

Defendants  further  contend  that  plaintifiE's  only  remedy  is 
that  by  arbitration  under  the  Act  respecting  snow  fences, 
K.  S.  0.  ch.  240,  sec.  1,  which  provides  as  follows:  "And  if 
the  council  and  the  owner  cannot  agree  in  respect  to  the  com- 
pensation to  be  paid  by  the  council,  then  the  same  shall  be 
settled  by  arbitration  in  the  manner  provided  by  the  Muni- 
cipal Act,  and  the  award  so  made  shall  be  binding  upon  all 
parties.'' 

This  statutory  provision  does  not,  in  my  opinion,  preclude 
the  jurisdiction  of  the  Court,  where,  as  here,  the  parties  are 
not  merely  unable  to  agree  as  to  the  amount  of  compensation, 
but  the  municipal  corporation  wholly  repudiate  liability. 
This  defence  is  not  upon  the  record,  and  an  amendment  to 
enable  defendants  to  defeat  an  apparently  honest  claim  upon 
them  should  not  at  this  stage  be  permitted.  Moreover,  they 
rejected  plaintiflE's  proposals  for  arbitration  upon  their  solici- 
tor's advice  that  to  enter  into  such  arbitration  would  involve 
an  admission  of  the  liability  of  the  municipality. 

The  appeal  fails  and  should  be  dismissed  with  costs. 
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itAY  3rd,  1906. 

DIVISIONAL  COURT. 

SHEA  V.  TORONTO  B.  W.  CO. 

Street  Railway — Injury  to  Passenger  Thrown  from  Car — 
Negligence  —  Contributory  Negligence  —  Evidence  for 
Jury — Operation  of  Car — Duty  to  Passenger  Standing  on 
Platform. 

Appeal  by  defendants  from  judgment  of  ^Labee,  J.,  at 
the  trial  at  Toronto,  refusing  to  nonsuit  plaintiff  after  the 
jury  had  disagreed.  Plaintiff  was  injured  by  being  thrown 
from  a  Queen  street  west  car,  near  Euclid  avenue,  by  reason, 
as  alleged,  of  a  violent  jerk  of  the  car,  which  was  the  negli- 
gence alleged.  Plaintiff  was  standing  on  the  back  platform 
smoking,  and  had  a  parcel  in  one  hand ;  he  had  rung  the  bell, 
intending  to  get  off  at  Manning  avenue. 

H.  S.  Osier,  K.C.,  for  defendants,  contended  that  plain- 
tiff shoidd  have  held  on  to  the  rail,  being  in  a  position  of 
danger,  and  the  evidence  shewed  negligence  and  contributory 
negligence  so  interwoven  that  the  case  should  not  have  been 
submitted  to  the  jury. 

H.  D.  Gamble,  for  plaintiff,  contra. 

The  Court  (Meredith,  C.J.,  Britton,  J.,  ^Magee,  J.), 
held  that  the  Judge  was  right  in  refusing  to  nonsuit.  It  was 
a  proper  inference  that  the  plaintiff  was  on  the  platform  by 
the  permission  of  defendants.  It  may  be  said  that  the  stan- 
dard of  duty  of  defendants  is  higher  in  regard  to  a  passenger 
upon  the  platform ;  because  the  danger  is  greater,  the  defen- 
dants should  be  more  careful.  But  it  is  not  necessary  to  go 
that  far.  There  was  ample  evidence  to  warrant  a  jury  in 
finding  that  the  car  was  negligently  operated,  and  that  in 
consequence  of  the  n^ligent  operation  plaintiff  was  thrown 
from  the  car.  The  alleged  contributory  negligence  of  plain- 
tiff was  clearly  a  question  for  the  jury.  It  was  for  the  jury 
to  say  whether  plaintiff's  own  negligence  was  the  proximate 
cause  of  or  so  contributed  to  the  accident  that  it  would  not 
have  occurred  without  it. 

Appeal  dismissed  with  costs. 
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Cartwright,  Master.  May  4:TH,  liK)6. 

CHAMBERS. 

SORENSON  V.  SMITH. 

Motion  to  Dismiss  Action — Want  of  Prosecution — Order  for 
New  Trial — Failure  of  Plaintiff  to  Set  down — Remedy 
of  Defendants — Rule  234 — Jury, 

Motion  by  defendants  to  dismiss  action  for  want  of  pro- 
secution. 

D.  L.  McCarthy,  for  defendants. 

C.  A.  Moss,  for  plaintifiE. 

The  Master: — On  4th  April,  1905,  a  second  new  trial 
was  ordered  by  the  Court  of  Appeal:  see  6  0.  W.  R.  576. 
Nothing  has  since  been  done.  Defendants  now  move  to  dis- 
miss for  want  of  prosecution,  under  Rule  234. 

The  motion  cannot  succeed  in  consequence  of  the  judg- 
ment of  a  Divisional  Court  in  Diamond  Harrow  Co.  v.  Stone, 
delivered  6th  September,  1901,  but  not  reported  until  now 
(see  ante  685).  It  was  there  decided  that  in  such  a  case 
as  the  present  the  Rule  invoked  has  no  application,  and  that 
a  defendant's  only  course  is  to  set  the  case  down  himself  if 
plaintiff  has  neglected  to  do  so.     .     .     . 

It  was  asked  that  plaintiff  should  be  ordered  to  go  to  trial 
at  the  non-jury  sitting  at  Sandwich  on  14th  instant.  Re- 
liance as  to  this  was  placed  on  the  expression  of  the  Court 
of  Appeal  (5  0.  W.  R.  at  p.  581)  that  at  the  next  trial  a 
jury  should  be  dispensed  with.  But,  as  plaintiff  is  not  in  any 
default,  he  cannot  be  put  on  any  terms  or  deprived  of  his 
right  to  a  jury  if  the  trial  Judge  does  not  follow  the  sugges- 
tion of  {he  Court  of  Appeal.     .     .     . 

Motion  dismissed;  costs  in  the  cause. 
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Cartvvright,  Master.  May  4th,  190G. 

CHAMBERS. 

O'LEARY  V.  GORDON. 

i^ecunty  for  Costs — Several  Defendants — Separate  Orders — 
Practice — Increased  Security. 

Alotion  by  plaintiff  to  set  aside  a  praecipe  order  for  secur- 
ity for  costs  issued  by  defendant  Kidd,  notwithstanding  that 
a  similar  order  had  previously  been  obtained  by  the  other  two 
defendants,  and  that  plaintiff  had,  pursuant  thereto,  paid 
$200  into  Court,  and  notified  all  3  defendants. 

K.  McKay,  for  plaintiff. 

A.  B.  Armstrong,  for  defendant  Kidd. 

The  Master: — There  should  be  an  order  analogous  to 
that  made  in  Syracuse  Smelting  Works  v.  Stevens,  2  0.  L.  B. 
141.  There  the  defendant  who  took  out  the  second  order  had 
no  notice  of  the  previous  order  or  of  the  payment  into  Court. 
But  here  the  right  course  for  defendant  Kidd  was  to  have 
moved  for  an  order  that  the  money  paid  in  by  plaintiff  should 
stand  for  the  benefit  of  all  the  defendants.  He  should  not 
have  issued  the  second  order,  and  it  should  be  discharged  if 
plaintiff  so  desires. 

Rule  1208  allows  defendants  to  move  for  increased  secur- 
ity when  so  advised,  and  leave  so  to  do  need  not  be  reserved. 

It  was  also  argued  that  plaintiff  had  assets  within  the 
jurisdiction.  This  was  not  set  up  when  the  first  order  was 
taken  out,  nor  do  I  think  that  the  fact  is  established  .  .  . 
Daniel  v.  Birkbeck  Co.,  5  0.  W.  R.  757. 

The  order  will  be  to  set  aside  the  praecipe  order  taken  out 
by  defendant  Kidd,  or  declaring  the  same  to  have  been  satis- 
fied, and  providing  that  money  paid  into  Court  stand  as 
security  for  the  3  defendants.  The  costs  of  the  motion  will 
be  to  plaintiff  only  in  the  cause. 
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April  19th,  190(>. 

DIVISIONAL  COURT. 

REX  V.  WOOLLATT. 

Municipal  Corporations — By-law — Market  Regulations — Sale 
of  Fuel — Weighing — Market  Fee — Municipal  Act,  sec. 
580,  sub-sec.  9 — Scope  of — Transaction  within  Limits  of 
Municipality. 

Motion  to  make  absolute  a  rule  nisi  to  quash  the  con- 
viction of  defendant  by  the  police  magistrate  for  the  cit}^  of 
Windsor,  for  selling  and  delivering  a  ton  of  coal  without 
having  weighed  it  on  the  market  scales,  and  without  having 
paid  the  fee  for  weighing,  contrary  to  a  by-law  of  the  city  of 
Windsor,  upon  the  ground  that  the  by-law  was  ultra  vires. 

W.  H.  Blake,  K.C.,  for  defendant. 

W.  M.  Douglas,  K.C.,  for  the  informant. 

ITie  judgment  of  the  Court  (Meredith,  C.J.,  Teetzel, 
J.,  Clute,  J.),  was  delivered  by 

Meredith,  C.J.: — We  think,  notwithstanding  the  in- 
genious argument  of  Mr.  Douglas,  that  this  is  a  reasonably 
plain  case.  It  is  impossible  to  believe  that  the  provisions  of 
sub-sec.  9  of  sec.  580  of  the  Municipal  Act  should  be  given 
effect  to  according  to  their  literal  meaning.  In  the  course 
of  the  argument  illustrations  have  been  given  of  the  absurd 
consequences  which  would  flow  from  any  such  interpreta- 
tion. It  is  manifest,  therefore,  that  one  must  seek  to  ascer- 
tain how  these  general  words  are  to  be  limited  and  restricted, 
so  to  give  effect  to  the  intention  of  the  legislation,  and  it 
seems  to  me  that  a  reasonably  safe  guide  may  be  found  by 
looking  at  the  sections  with  which  the  section  is  associated, 
to  see  what  it  was  the  legislature  was  dealing  with  in  the 
group  of  sections  of  which  sub-sec.  9  forms  part. 

The  legislature  had'  in  view  markets.  The  municipalities 
had  been  authorized  to  establish  markets  and  had  been  given 
large  powers  as  to  imposing  fees  and  requiring  certain  classes 
of  ari^icles  which  were  brought  to  the  municipality  to  be  sold, 
to  be  sold  at  the  public  market  and  not  elsewhere. 
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The  group  of  sections  in  which  this  3ub-section  is  found 
is  headed  "  Markets,  etc./'  and  all  of  the  sections  deal  with 
maricet  matters,  except,  possibly,  the  one  we  are  consider- 
ing, and  the  one  dealing  with  the  seizing  and  forfeiting  of 
bread  and  other  articles  for  light  weight. 

Sub-section  5  of  sec.  580  provides  that  the  council  of  cer- 
tain municipalities  may  pass  by-laws  for  the  regulating  of 
the  place  and  manner  of  selling  and  weighing  grain,  meat, 
vegetables,  fish,  hay,  straw,  fodder,  wood,  lumber,  shingles, 
farm  produce  of  every  description,  smallware  and  all  other 
articles  exposed  for  sale  and  the  fees  to  be  paid  therefor. 

Then  follow  various  sub-sections  dealing  with  other  mat- 
ters connected  with  the  market.  Then  follows  sub-sec.  9, 
"  for  regulating  the  measuring  or  weighing  (as  the  case  may 
be)  of  lime,  shingles,  laths,  cordwood,  coal  and  other  fuel.'^ 
It  seems  to  me  that  this  provision  must  be  limited  to 
such  articles  as  are  marketed  or  exposed  for  sale  within  the 
limits  of  the  municipality,  and'  it  cannot  have  been  intended 
by  the  legislature  that  where  such  articles  have  been  the  sub- 
ject of  a  completed  contract  of  sale  made  beyond  the  limits 
of  the  municipality,  and  the  only  act  done  within  it  is  the 
delivery,  there  should  be  the  right  to  impose  what  is  practic- 
ally a  tax  upon  the  vendor  of  the  articles. 

I  think  the  applicants  are  entitled  to  invoke  the  rule  that 
power  to  impose  a  tax  is  not  given  by  legislation  of  this 
kind  unless  it  appears  in  plain  and  unmistakable  terms  that 
it  is  intended'  to  confer  the  power. 

Now  it  seems  to  me  that  all  that  the  legislature  intended 
to  accomplish  in  passing  this  sub-section  will  be  attained  if 
the  sub-section  is  restricted  in  its  application  to  cases  in 
which  the  transaction  takes  place  within  the  limits  of  the 
municipality.  I  do  not  say,  and  I  should  desire  to  take  fur- 
ther time  to  consider  whether,  it  is  even  as  wide  as  that  in 
its  application,  and  whether  it  ought  not  to  be  confined'  to 
cases  in  which  the  articles  are  exposed  for  sale  within  the 
limits  of  the  municipality. 

r  think  the  by-law  is  bad,  and  that  the  conviction  ought  to 
})e  quashed,  and  there  is  no  reason  why  it  should  not  be  with 
costs.     The  magistrate  will,  if  necessary,  be  protected. 
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April  30th,  1906. 
t 

DIVISIONAL  COUET. 

MONTGOMERY  v.  SAGINAW  LUMBEE  CO. 

Third  Party  Procedure — Service  of  Notice  on  Third  Party 
out  of  Jurisdiction — "Proceeding^' — S  Edw.  VII.  ch.  8, 
sec,  IS — '-Rule  162  (e) — Breach  within  Ontario  of  Contract 
— Employers'  Insurance  Contract — Indemnity. 

Appeal  by  the  Standard  Life  and  Accident  Insurance 
Company,  from  order  of  Anqlin,  J.,  ante  619,  allowing  ap- 
peal by  defendants  from  order  of  local  Judge  at  Windsor 
setting  aside  his  own  ex  parte  order  allowing  defendants  to 
issue  and  serve  upon  the  appellants  a  third  party  notice,  and 
setting  aside  the  service  thereof  on  the  appellants. 

C.  A.  Moss,  for  appellants. 

W.  E.  Middleton,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Britton^ 
J.,  Magee,  J.),  was  delivered  by 

Meredith,  C.J. : — ^We  have  come  to  the  conclusion  that 
upon  the  single  ground,  without  considering  the  others,  that 
the  case  is  not,  wthin  the  Rules,  one  in  which  leave  to  serve- 
a  proceeding  out  of  the  jurisdiction  could  have  been  granted,, 
the  appeal  must  be  allowed  and  the  order  of  the  local  Judge 
restored.  But  for  the  provisions  of  the  Act  of  1903,  which 
amended  the  Rule  and  made  it  apply  not  only  to  the  writ,  but 
to  any  other  document  by  which  an  action  or  other  proceed- 
ing may  be  commenced,  there  would  be  clearly  no  jurisdic- 
tion.    (The  reference  is  to  3  Edw.  VII.  ch.  8,  sec.  13 :   "  In 
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Consolidated  Eide  162  the  word  '  writ '  shall  be  deemed  to  in- 
clude any  document  by  which  a  matter  or  proceeding  is  com- 
menced.    .     .     .") 

We  agree  with  the  argument  of  Mr.  Middleton  that  the 
third  party  notice  is  a  "  proceeding "  within  the  meaning  of 
the  statute  of  1903 ;  but  then  the  difficulty  comes  that  there 
is  no  jurisdiction  to  permit  service  upon  a  third  party  unless 
the  third  party  proceeding  is  in  respect  of  a  breach  happen- 
ing within  Ontario  of  a  contract,  whether  it  is  made  in  On- 
tario or  elsewhere.  (Rule  162  (1) — Service  out  of  Ontario 
of  a  writ  .  .  .  may  be  allowed  .  .  .  wherever 
.  .  .  (e)  the  action  is  founded  on  ...  a  breach 
within  Ontario  of  a  contract,  wherever  made,  which  is  to  be 
performed  within  Ontario.    .    .    .) 

We  are  imable  to  jdeld  to  the  argument  of  Mr.  Middleton 
that  if  the  action  is  one  within  the  terms  of  the  Rule,  the 
third  party  notice  may  be  served,  although  in  an  action  by 
the  defendant  against  the  third  party  the  case  would  not  be 
within  the  Rule. 

We  think  the  word  "  action,*^  in  that  portion  of  the  Rule 
applicable  to  this  case,  must  be  read  as  if  "  third  party  pro- 
ceeding,'' or  words  to  that  effect,  were  the  language  used. 

Then,  if  that  be  so,  it  follows  that  in  this  case  there  was 
no  breach  within  Ontario.  The  contract  imder  which  in- 
demnity is  sought  is  a  contract  under  which  there  i&  no  obli- 
gation to  indemnify  until  judgment  has  been  recovered  and 
the  amount  paid  by  the  defendants,  who  are  the  persons  to 
be  indemnified. 

The  time,  therefore,  has  not  arrived  when  a  breach  of 
that  contract  can  take  place,  and  upon  that  short  ground  we 
think  this  case  must  be  disposed  of  adversely  to  the  conten- 
tion of  the  respondents. 

It  would  very  probably  be  desirable,  if  the  judgment 
could  be  made  effective  against  the  third  parties,  that  the 
Rales  should  be  made  wide  enough  to  cover  such  a  case  as 
this,  because  it  would  be  undesirable  to  have  the  matter  liti- 
gated between  plaintiff  and  defendants,  and  all  gone  over 
a^ain,  with  possibly  a  different  result  as  to  the  liability  be- 
tween the  plaintiff  and  the  defendants  in  this  action  to  that 
reached  in  the  action  between  the  defendants  and  the  persons 
who  have  agreed  to  indemnify  them. 

The  appeal  will  be  allowed,  without  costs  here  or  below. 
The  learned  Judge  below  seems  to  have  proceeded  upon  the 
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assumption  that  it  was  conceded  that  there  had  been  a  breach 
within  Ontario;  so  that  we  are  really  not  reversing  anything 
that  he  has  determined. 


April  30th,  1906. 
divisional  court. 

WAY  V.  CITY  OF  ST.  THOMAS. 

Statutes — Special  Act — Repeal  by  Implication — Repugnancy 
to  Subsequent  General  Act — Rule  of  Construction — As- 
sessment and  Taxes — Exemptions — Railway — By-law  of 
Municipality — Vommutation — School  Rates. 

Appeal  by  plaintiff  from  judgment  of  Teetzel,  J.,  ante 
194,  dismissing  with  costs  an  action  brought  by  a  rate- 
payer of  the  city  of  St.  Thomas  against  the  city  corporation 
and  the  Michigan  Central  and  Canada  Southern  Railway 
Companies  to  obtain  a  declaration  of  the  invalidity  of  a  by- 
law passed  by  the  city  corporation  on  6th  April,  1897,  enact- 
ing that  the  annual  sum  of  $3,750  should  be  accepted  by  the 
city  for  each  of  the  succeeding  15  years  in  lieu  of  all  munici- 
pal rates  and  assessments  in  respect  of  the  lands  of  the  rail- 
way companies  in  the  city.  Plaintiff  asserted  that  the  by-law 
was  invalid  as  regarded  school  rates,  by  reason  of  the  provi- 
sions of  the  Schools  Act,  65  Vict.  ch.  60,  sec.  4.  Teetzel, 
J.,  held  that  the  provisions  of  a  special  statute  (48  Vict  ch. 
65,  sec.  3),  authorizing  the  by-law,  were  not  repealed  by  the 
general  Schools  Act. 

J.  M.  Glenn,  K.C.,  for  plaintiff 

W.  B.  Doherty,  St.  Thomas,  for  defendant  city  corpora- 
tion. 

D.  W.  Saunders,  for  defendants  railway  companies. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Britton, 
J.,  Magee,  J.),  was  delivered  by 

Meredith,  C.J. : — We  think  it  is  impossible  to  interfere 
with  the  judgment  pronounced  by  Mr.  Justice  Teetzel  in  this 
case.  For  myself,  I  agree  with  the  judgment  and  the  rea- 
sons which  he  has  given  for  it.     It  addition  to  the  reasons 
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which  he  has  given,  it  may  be  observed  that  there  is  nothing 
here  to  shew — ^indeed  the  contrary  appears — that  the  sum 
which  the  railway  company  are  to  pay  is  not  considerably 
more  than  the  school  taxes  which  they  would  be  liable  to  pay 
if  th^y  are  not  entitled  to  any  exemption;  so  that,  even  if 
the  general  law  were  applicable,  there  has  been  no  exemp- 
tion in  fact  from  the  pa3rment  of  school  taxes. 

One  would  think  that  the  reasonable  way  in  which  to  ap- 
ply this  by-law,  if  there  was  no  power  to  relieve  from  school 
rates,  woidd  be  to  pay  first  the  school  rates  out  of  the  com- 
muted sum,  and  then  to  apply  the  remainder,  if  any,  in  dis- 
charge of  the  general  taxes. 

The  railway  company  and  the  corporation  of  St.  Thomas 
seem  to  be  satisfied.  I  do  not  think  we  ought  to  go  out  of 
our  way  to  disturb  what  seems  to  be  in  the  interests  of  both 
the  city  and  the  railway  company. 

Appeal  dismissed  with  costs. 


May  4th,  1906. 

divisional  coubt. 

STONE  V.  BBOOKS. 

Illegal  Distre^ — Damages — Violation  of  Agreement  for  5t«- 
pension — Trespass — Conversion — Measure  of  Damages — 
Seizure  and  Sale  of  Stock  of  Business — Interference  with 
Business — Goodwill,  Allowance  for — Chattel  Mortgage — 
Acceleration  of  Payment — Chattel  Mortgagee  Distraining 
as  Landlord — Appropriation  of  Payments. 

Appeal  by  defendant  and  cross-appeal  by  plaintiff  from 
order  of  Boyd,  C.  (ante  463),  on  appeal  by  defendant  from 
report  of  a  referee  assessing  damages  to  plaintiff  in  an  action 
for  wrongfully  distraining  and  selling  when  no  rent  was  due, 
and  also  for  wrongfully  seizing  and  selling  goods  mortgaged 
by  plaintiff  to  defendant  at  a  time  when  defendant  had  no 
right  to  seize  under  the  terms  of  the  mortgage.  The  facts 
appear  in  the  judgment  of  the  Court  of  Appeal,  3  0.  W,  R. 
527,  directing  a  new  trial.  At  the  second  trial  the  reference 
wa>  diroottxl.  The  n^feroe  ass4?SM>l  plaintiff's  damages  at 
$1,548.94,  and  the  Chancellor  reduced  the  amount  to  $G48.94. 
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J.  E.  Jones,  for  defendant,  contended  that  the  amount 
should  be  still  further  reduced. 

J.  MacGregor,  for  plaintiflE,  opposed  defendant's  appeal, 
and  contended  that  the  amount  found  by  the  referee  should 
be  restored. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mulock, 
C.J.,  Magee,  J.),  was  delivered  by 

Meredith^  C.J.: — We  think  no  good  purpose  will  be 
served  by  reserving  judgment  in  this  case.  It  has  been  very 
fully  argued  and  we  are  now  in  possession  of  all  the  facts, 
and  the  conclusion  we  have  come  to  is,  that  the  finding  of  the 
referee  that  no  good  cause  existed  for  accelerating  the  pay- 
ments of  the  mortgage  ought  not  to  be  disturbed. 

That  finding  standing,  the  only  remaining  question  as  to 
the  seizure  under  the  chattel  mortgage  is  whether  anything 
had  been  done  that  was  a  breach  of  the  provisions  of  the 
mortgage,  entitling  the  appellant  to  take  possession,  or  whe- 
ther there  was  default  in  payment  which  entitled  him  to 
do  so. 

It  is  stated  by  Mr.  MacGregor  and  not  controverted  by 
Mr.  Jones,  seriously  at  all  events,  that  so  far  as  it  was  at- 
tempted to  support  the  taking  of  the  goods  for  breach  of  the 
conditions  of  tiie  mortgage  in  the  selling  or  disposing  of  parts 
of  the  property,  a  case  was  not  made  out. 

In  a  mortgage  such  as  this,  of  a  going  concern,  the  au- 
thorities are  clear  that  the  mortgagor  is  entitled  to  deal  with 
the  property  in  the  ordinary  course  of  business.  That  is  an 
implied  condition  of  such  a  document;  and  here  what, was 
done  was  of  that  nature.  There  was  no  parting  with  or  sell- 
ing of  the  goods  in  the  sense  in  which  the  provision  of  thjei 
mortgage  speaks  of  parting  with  or  selling  them. 

The  only  remaining  question  then  is.  Was  there  anything 
in  arrear? 

I  should,  of  course,  always  pay  great  respect  to  any  state- 
ment or  deliverance  of  Mr.  Justice  Osier,  in  the  Court  of 
Appeal  or  elsewhere,  dealing  either  with  a  question  of  fact 
or  a  question  of  law;  but  here  we  have  to  determine  upon  the 
evidence  now  before  us,  which  is  not  the  same  as  that  before 
the  Court  of  Appeal,  what  the  proper  conclusion  of  fact  is*, 
and,  unless  we  are  concluded  by  the  judgment  of  another 
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Court,  the  law  is  clear  that  upon  a  qtiestion  of  fact  the  low- 
est Court  is  not  bound  by  the  finding  in  another  case  by  the 
highest  Court  in  the  land. 

It  appears  to  me  that  there  is  upon  the  facts — ^leaving 
out  the  testimony  of  the  parties  or  only  accepting  what  they 
say  in  part — after  discounting  their  statements  as  being  made 
by  persons  desiring  each  to  serve  his  own  case — ^there  re- 
mains sufficient  in  the  documents  themselves  to  make  it  prac- 
tically conclusive  that  defendant  had  applied  on  the  chattel 
mortgage  so  much  of  the  money  that  had  been  paid  by  plain- 
tiff as  was  necessary  to  satisfy  the  arrears  upon  the  chattel 
mortgage. 

Upon  11th  February  defendant  issued  two  warrants,  in 
one  of  which  he  directed  his  bailiff  to  distrain  for  $143.38, 
being  the  balance  of  rent  due  to  him ;  and  in  the  other  to  dis- 
train under  the  chattel  mortgage  for  $1,600,  which  he  says 
is  the  amount  owing  upon  it. 

Now,  looking  at  the  statement  of  account,  which  bears 
the  same  date,  it  is  manifest  that  if  he  had  not  before  done 
that,  defendant  by  that  act  so  appropriated  the  payments 
made  as  to  discharge  the  moneys  overdue  upon  the  morigage, 
for  in  no  other  way  could  there  be  $143.38  due  for  rent. 

It  is  not,  I  think,  open  to  question  that  that  is  the  true 
position  of  the  matter,  and,  besides,  Mr.  Johnston's  testi- 
mony is  that  there  was  no  pretence  that  there  was  anything 
behind  in  payments  upon  the  chattel  mortgage,  but  that  de- 
fendant was  asserting  the  right  to  take  possession  in  conse- 
quence of  the  payments  having  been  accelerated  under  the 
provisions  of  the  mortgage. 

Then  it  appears  that  there  were  separate  distresses,  one 
upon  a  comparatively  small  part  of  the  goods,  for  the  rent  in 
arrear;  and  that  the  larger  body  of  goods  was  seized  under 
the  chattel  mortgage. 

It  appears  to  us  that  with  regard  to  the  goods  that  were 
seized  under  the  chattel  mortgage  and  not  for  the  rent,  there 
being  no  justification  for  the  seizure,  defendant  was  a  wrong- 
doer, and  that  he  is  answerable  for  the  full  value  of  the  goods 
and  for  the  injury  that  was  done  in  breaking  up— if  the  re- 
sult was  to  break  up — the  business  of  plaintiff,  and  that  the 
measure  of  damages  is  not  what  these  goods  would  bring  at 
a  forced  sale,  but  what  they  were  worth  as  the  stock  in  trade 
of  a  going  concern. 
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The  learned  Chancellor  in  dealing  with  the  question  of 
damages  has  deducted  a  sum  of  $900,  which  was  allowed  by 
the  referee,  which  he  treats  as  the  sum  paid  on  the  purchase 
of  the  property  by  plaintiif  from  defendant  for  the  goodwill 
of  the  business. 

Technically  there  was  no  goodwill  dealt  with.  It  was  a 
purchase  of  the  goods,  and  there  was  no  transfer,  as  far  as 
I  have  been  able  to  gather,  by  defendant  to  plaintiff  of  the 
goodwill;  and  I  think  rather  that  what  was  treated  as  good- 
will was  the  increased  value  the  goods  had  because  they  had 
been  used  and  were  intended  to  be  used  in  a  going  business, 
and,  if  so,  that  value  is  properly  one  of  the  elements  to 
be  considered  in  determining  the  amount  of  damages  to  be 
paid  by  a  wrong-doer  who  has  converted  them,  as  we  have 
concluded  defendant  is  and  has  done. 

Then,  in  regard  to  the  goods  that  were  distrained  for 
rent,  the  facts,  to  my  mind,  present  no  serious  difficulty.  It 
appears  to  me  abundantly  clear  that  what  took  place  upon 
that  13th  day  of  February  was  that  defendant  had  $162.55 
coming  to  him;  that  he  had  his  two  warrants  in;  that  all 
that  he  wanted  was  to  get  his  $162.65 ;  and,  if  that  was  paid, 
he  was  content  to  withdraw.  Plaintiff  has  accounts  which 
were  good,  mainly  against  medical  gentlemen  in  the  city,  as 
I  gather  from  the  names;  and  in  consideration  of  plaintiff 
assigning  to  him  these  accounts,  which  were,  when  paid,  to 
go  in  satisfaction  of  the  rent,  defendant  agreed  to  extend  the 
time  for  payment  of  the  $162.65  until  after  the  1st  of  the 
following  March.  Before  1st  March  defendant  took  posses- 
sion of  the  goods,  or  interfered  with  the  possession  of  them 
by  plaintiff,  on  28th  February  removed  them  from  the  pre- 
mises, and  subsequently  to  1st  'March — on  4th  March,  it  ia 
said — sold  them  under  the  landlord's  warrant  for  the  rent 

Now,  upon  plaintiff's  own  statement,  these  accounts  Vera 
not  taken  as  payment  of  the  $162.65,  but  were  to  satisfy  it 
when  the  amounts  payable  by  the  debtors  were  received. 
There  is  nothing  to  shew  that  upon  4th  March,  when  the  sale 
took  place,  defendant  was  not  in  a  position  to  proceed  under 
the  distress,  which  he  had  not  abandoned,  and  to  seal  the 
goods  in  order  to  realize  what  remained  due  for  the  rent,  so 
that  he  is  not,  in  respect  of  these,  in  the  position  that  he  is 
in  in  regard  to  the  other  goods.  He  was  there  rightfully; 
he  had  seized  the  goods;  he  had  them  in  pledge — that  was 


736  THE  ONTARIO  WEEKLY  REPORTER. 

his  legal  position — ^with  the  right  to  sell  them;  and,  with  re- 
gard to  these  goods,  it  seems  to  us  that,  as  Mr.  Jones  con- 
tended, the  proper  measure  of  damages  is  not  the  value  of  the 
goods,  but  the  injury  done  by  the  interference  with  the  busi- 
ness in  advance  of  the  time  when  of  right  and  according  to 
the  terms  of  his  contract  defendant  would  have  been  entitled 
to  have  so  interfered. 

It  may  not  make  so  very  much  difference  in  this  case, 
because  I  apprehend  that  the  destruction  of  the  business  was 
due  to  the  taking  of  the  larger  quantity,  which  we  have  al- 
ready determined  was  unlawfully  taken  under  the  other  dis- 
tress warrant. 

These  are  the  principles  upon  which  we  think  the  dam- 
ages should  be  assessed.  It  will  be  perhaps  best — there  has 
been  a  great  deal  of  expense  already  in  this  litigation — ^if 
the  parties  can  agree  upon  what  the  damages  are;  if  not,  we 
shall  endeavour  to  fix  them  and  state  at  what  sum  they  ought 
to  be  assessed. 

We  think  all  that  defendant  ought  to  be  charged  with  is 
the  amount  he  actually  received.  Apparently  it  was  through 
no  fault  of  his  that  the  whole  amount  was  not  received.  The 
plaintiff  has  got  the  benefit  of  it  in  the  payment  of  his  debts. 

My  brother  Magee  calls  my  attention  to  the  fact  that  I 
have  not  said  anything  about  the  point  that  is  suggested, 
that  the  seizure  under  the  distress  warrant  for  the  rent  was 
a  breach  of  the  terms  of  the  mortgage,  entitling  defendant 
to  take  possession  and  sell. 

There  are  probably  two  answers  to  that.  The  warrant 
was  issued  and  the  distresses  were  made  simultaneously.  Sup- 
posing they  were  not  simultaneous,  I  think  the  provision 
ought  to  be  strictly  construed,  and  that  it  could  not  have 
been  in  the  contemplation  of  the  parties  that  the  issue  of  a 
landlord's  warrant  by  the  mortgagee  himself  should  be  a 
ground  for  accelerating  the  payment.  One  can  easily  see 
how  that  might  seriously  embarrass  the  mortgagor.  The 
parties  might  not  be  conducting  matters  strictly,  and  the  rent 
might  be  due  half  a  day,  and  the  landlord,  for  the  purpose 
of  getting  his  money  in  advance,  might  issue  a  landlord's 
warrant  and  so  accelerate  the  payment.  *  I  think  it  was  in- 
tended that  if  somebody  other  than  the  mortgagee  caused  the 
goods  to  be  taken  under  a  landlord's  warrant,  the  accelera- 
tion clause  should  operate. 


FINKERTON  v.  TOWNSHIP  OF  OREE^OCK.  737 

With  regard  to  the  costs  of  this  appeal  and  the  cross- 
appeal,  there  has  been  part  success  and  part  failure,  and  we 
think  the  better  course,  instead  of  dividing  the  costs,  will  be 
that  they  should  not  be  to  either  party. 

My  own  view — we  have  not  discussed  that  question — ^is 
that  all  the  damage  to  the  business  was  done,  or  at  least  the 
business  would  not  have  been  destroyed  if  defendant  had  not 
distrained  under  the  chattel  mortgage,  and  that  the  proper 
amount  to  be  allowed  would  be  reached  if  there  were  deducted 
from  the  damages  awarded  by  the  referee  what  has  been  al- 
lowed for  the  goods  that  were  distrained  for  the  rent,  and 
there  were  added  to  the  balance  remaining  the  damages  for 
the  interference  for  the  days  on  which  plaintiff  was  wrong- 
fully interfered  with,  which  would  not  be  considerable,  I 
should  think,  because  defendant  is  being  treated  as  a  wrong- 
doer from  the  11th,  and  plaintiff  is  getting  damages  for  the 
destruction  of  the  business  on  that  day ;  and  it  is  diflScult  to 
see  how  subsequent  interference  with  it  two  days  afterwards 
put  plaintiff  in  any  worse  position,  beyond  depriving  him  of 
the  use  of  the  goods.  However,  if  counsel  cannot  agree,  we 
will  consider  that  and  reach  a  conclusion. 

We  have  a  proposition  to  make  to  counsel.  If  they  are 
content  to  leave  it  to  us  to  assess  the  damages,  finally,  not 
taking  further  the  question  of  damages,  we  will  assess  the 
damages.  If  counsel  are  not  willing  to  do  that,  we  may  pro- 
bably refer  the  matter  to  the  referee,  and  shall  have  to  con- 
sider how  the  costs  of  the  reference  will  be  borne. 


Cartvvright,  Master.  May  5th,  1906. 

chambers. 

PINKERTON  V.  TOWNSHIP  OF  GREENOCK. 

Trial — Postponement  —  Proposed  Absence  of  ^Y^tness — Ser- 
vant of  Crown. 

Motion  by  defendants  to  postpone  trial  on  account  of  the 
impending  absence  of  a  necessary  and  material  witness. 

G.  H.  Kilmer,  for  defendants. 

A.  R.  Clute,  for  plaintiff. 
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The  Master: — This  action  was  begun  just  a  year  ago, 
but  has  not  yet  come  to  trial.  Plaintiff  asks  damages  and 
other  relief  in  respect  of  the  alleged  wrongful  construction 
of  a  bridge,  whereby  his  land  has  been  overflowed. 

It  is  admitted  that  plaintiff  intends  to  give  notice  of  trial 
for  the  non-jury  sittings  at  Walkerton  on  18th  June.  Defen- 
dants move  to  postpone  the  trial  until  the  autumn. 

The  motion  is  based  on  the  fact  that  the  engineer  on 
whose  plans  and  undter  whose  directions  the  bridge  in  ques- 
tion  was  built  has  been  appointed  by  the  Dominion  govern- 
ment to  do  surveying  in  the  province  of  Saskatchewan.  He 
says  that  he  expects  to  leave  at  once  and  to  be  absent  until 
the  autumn. 

This  does  not  seem  to  be  sufficient  ground  for  postpone- 
ment against  the  wish  of  the  plaintiff. 

The  case  is  at  issue,  and  discovery  has  been  had,  so  that 
the  contentions  of  plaintiff  are  well  defined.  It  will  be  open 
to  defend^ants  to  take  the  engineer's  evidence  before  he  leaves, 
or  else  later  on  by  commission,  and  an  order  can  go  at  any 
time  for  such  examination. 

The  fact  that  the  witness  is  going  to  do  work  for  the 
Dominion  government  would  not  seem  to  be  any  more  reason 
for  granting  the  motion  than  if  he  was  going  away  to  do 
work  for  any  one  else.  To  postpone  trials  for  the  conveni- 
ence of  witnesses  would  be  to  introduce  a  new  and  danger- 
ous practice. 

The  motion  is  dismissed  without  prejudice  to  any  applica- 
tion that  may  be  made  at  the  trial.  Costs  in  cause  to  plaintiff. 


Cartwright,  Master.  May  7th,  1906. 

ohambebs. 

LEFURGEY  v.  GREAT  WEST  LAND  CO. 

Discovery — Examination  of  Defendant  Resident  out  of  On^ 
tario  —  Rule  ^77  —  Proposed  Examination  in  Ontario — 
Compelling  Attendance. 

Motion  by  plaintiffs  for  an  order  under  Rule  477  requir- 
ing a  defendant  who  resides  at  Cookshire,  in  the  province  of 
Quebec,  to  attend  at  Toronto  and  be  examined  for  discovery. 

G.  B.  Strathy,  for  plaintiffs. 

J.  E.  Jones,  for  defendants. 
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The  Master  : — The  plaintiffs*  counsel  relied  on  Smith  v. 
Babcock,  9  P.  E.  97,  and  on  the  provisions  to  be  found  at 
p.  876  of  E.  S.  0.  1897  as  to  issue  of  subpoenas.  That  pro- 
vision seems  to  contemplate  only  the  attendance  of  witnesses 
at  a  trial,  and  not  to  be  applicable  to  the  examination  of  a 
party  for  discovery  merely. 

In  Lick  V.  Eivers,  1  0.  L.  E.  57,  a  plaintiff  out  of  the 
jurisdiction  was  required  to  attend  at  Windsor.  But  a  de- 
fendant stands  in  a  very  different  position.  And  in  Mel- 
dium  V.  Laidlaw  (12th  December,  1902,  not  reported)  a  Di- 
visional Court  held  that  a  defendant  resident  in  New  York 
could  not  be  brought  here  for  discovery.  No  subsequent 
case  has  been  found  where  Smith  v.  Babcock  has  been  fol- 
lowed. A  defendant  resident  in  Ontario  cannot  be  exam- 
ined outside  the  county  where  he  resides  without  a  special 
order  under  Eule  444.     See  Dryden  v.  Smith,  17  P.  E.  500. 

It  would  seem,  therefore,  to  be  a  fortiori  that  a  defend- 
ant resident  out  of  the  province  cannot  be  compelled  to  at- 
tend for  examination  within  the  province,  unless  there  is 
clear  authority  for  such  an  order;  and  a  reasonable  ground 
for  making  it.  It  seems  better  to  refuse  the  motion  and 
let  the  matter  be  taken  higher  if  plaintiffs  so  desire.     .     .     . 

As  the  point  argued  is  to  some  extent  new  and  doubt- 
ful, the  costs  may  be  in  the  cause. 

[Affirmed  by  Meredith,  C.J.,  11th  May,  1906.] 


Teetzel,  J.  May  7th,  1906. 

WEEKLY  COURT. 

Ee  VANDYKE  AND  VILLAGE  OP  GEIMSBY. 

Municipal  Corporations — Local  Option  By-law — Irregular^ 
ities — Publication  of  Notice  of  Day  for  Taking  Votes — 
Mistake — Correction — Passing  of  By-law  by  Council — 
Validity  of  Election  of  Members — De  Facto  Councillors — 
Signing  of  By-law  by  Reeve — Resignation — Acceptance. 

Motion  by  Vandyke  to  quash  a  local  option  by-law  of  the 
village  corporation. 

J.  Haverson,  K.C.,  and  C.  H.  Pettit,  Qrimsby,  for  the 
applicant. 

W.  E.  Middleton  and  T.  Urquhart,  for  the  village  cor- 
poration. 
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Teetzel,  J.: — The  grounds  of  objection  are:  (1)  that 
the  day  fixed  for  taking  the  votes  was  more  than  5  weeks 
after  the  first  publication,  in  violation  of  sec.  338,  sub-sec. 
1,  of  the  Municipal  Act,  1903;  (2)  that  the  council  which 
finally  passed  the  by-law,  after  it  had  been  voted  on  by  the 
electors,  was  not  legally  elected,  and  that  the  persons  who 
assumed  to  be  members  thereof,  were  mere  usurpers  of  office; 
and  (3)  that  the  by-law  was  not  duly  signed  by  the  reeve. 

The  by-law  fixed  1st  January,  1906,  as  voting  day,  and 
the  coimcil  intrusted  the  clerk  with  the  duty  of  publication. 
By  mistake  he  caused  the  by-law  to  be  published  in  a  new^ 
paper  on  22nd  November,  which  would  be  more  than  5  weeks 
before  voting  day.  Very  shortly  after  the  publication  on 
22nd  November,  the  clerk^s  attention  was  called  to  the  mis- 
take, and^  he  at  once  ordered  its  cancellation;  and  on  29th 
November  he  caused  another  publication  of  the  by-law  to 
be  made  in  the  same  newspaper,  and  on  or  about  30th  No- 
vember caused  4  copies  of  the  by-law  to  be  posted,  as  re- 
quired by  the  Act.  Appended  to  the  copies  of  the  by-law 
so  published  was  the  notice  required  by  sub-sec.  3  of  sec. 
338,  in  which  the  date  of  the  first  publication  was  certified 
to  be  29th  November.  The  publication  on  22nd  November 
was  thereafter  regarded  by  the  clerk  and  council  as  a  nul- 
lity, and  the  publication  on  29th  November  as  the  real  first 
publication. 

•  It  is  manifest  that  the  mistake  was  unintentional,  and 
there  is  not  in  the  material  any  suggestion  that  the  result  of 
the  voting  was  in  the  slightest  degree  afEected  by  it.     .     .     . 

[Ee  Armstrong  and  Township  of  Toronto,  17  0.  R.  766, 
distinguished.] 

In  my  opinion,  it  would  be  doing  great  violence  to  well 
settled  rules  of  construction  to  hold  that  the  will  of  the  elect- 
ors must  be  thwarted  by  the  unintentional  mistake  in  ques- 
tion, notwithstanding  its  immediate  correction,  and  notwith- 
standing the  absence  of  any  suggestion  that  such  mistake  in 
any  way  affected  the  result. of  the  vote. 

The  objection  is  therefore  overruled. 

As  to  the  second  objection,  I  do  not  think  it  necessary 
to  express  any  opinion  upon  the  validity  of  the  election  of  the 
members  of  the  council  who  finally  passed  the  by-law. 
Whether  legally  elected  or  not,  they  were  in  fact  returned 
as  duly  elected,  by  the  clerk,  who  acted  as  returning  officer, 
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under  sub-sec.  4  of  sec.  129,  and  they  took  the  oath  of  office. 
Being  de  facto  members  of  council,  the  validity  of  their 
legislative  acts  cannot  be  impeached  on  the  ground  that  their 
election  was  invalid  in  law.     .     .     . 

[Reference  to  Scadding  v.  Lorant,  3  H.  L.  Cas.  418; 
Brice  on  Ultra  Vires,  3rd  ed.,  pp.  304,  613;  and  Dillon  on 
Municipal  Corporations,  4th  ed.,  sec.  276.] 

This  objection  is  also  overruled. 

The  3rd  objection  is  also  untenable.  The  council  on 
16  th  January  adopted'  a  resolution  finally  passing  the  by- 
law, and  directed  that  the  same  should  be  signed  by  the 
reeve  and  clerk,  and  the  corporate  seal  attached.  It  was 
shortly  afterwards  duly  signed  by  the  clerk  and  the  seal  at- 
tached, and  on  3rd  February  it  was  signed  by  William  Mit- 
chell, who  was  then  de  facto  reeve,  notwithstanding  it  would 
appear  that  on  2nd  February  he  went  through  the  form  of  re- 
signing his  position  as  reeve.  His  resignation,  however^  in 
my  opinion,  was  not  effective  to  disqualify  him  from  sign- 
ing the  by-law,  inasmuch  as  there  was  not  a  compliance  with 
sec.  210  of  the  Municipal  Act,  which  provides  for  resigna- 
tion with  the  consent  of  the  majority  of  the  members  of  the 
council  present,  to  be  entered  upon  the  minutes  of  the  coun- 
cil. This  not  being  done,  the  resignation  was  not  effective. 
See  Chaplin  v.  Woodstock  Public  School  Board,  16  0.  E. 
728;  Hardwick  v.  Brown,  L.  E.  8  C.  P.  406;  Biggar's  Mu- 
nicipal  'Manual,  p.  228. 

The  motion  will,  therefore,  be  dismissed  with  costs. 


May  7th,  1906. 

DIVISIONAL  COUBT. 

MERCHANTS  BANK  v.  STERLING. 

Principal  and  Agent — Moneys  Advanced  by  Bank  to  Agent — 
Liability  of  Principal — Evidence — Authority  of  Agent — 
Burden  of  Proof. 

Appeal  by  defendants  from  judgment  of  Britton,  J., 
ante  67,  in  favour  of  plaintiffs  in  an  action  to  recover 
moneys  advanced  by  plaintiffs  to  one  E.  J.  Witherford,  the 
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agent  of  defendants,  for  the  purpose  of  buying,  taking  care 
of,  and  shipping  live  and  dressed  hogs. 

The  appeal  was  heard  by  Boyd,  C,  Magee,  J.,  Mabee,  J. 

M.  Wilson,  K.C.,  and  R.  L.  Qosnell,  Blenheim,  for  de- 
fendants. 

J.  H.  Eodd,  Windsor,  for  plaintiffs. 

Boyd,  C.  : — ^Witherford  opened  an  ac30unt  with  plaintiff 
bank  by  means  of  money  supplied  chiefly  by  defendants — 
the  object  being  that  Witherford  should  buy  and  ship  hogs 
to  defendants  and  pay  himself  out  of  these  moneys.  The 
account  was  kept  in  the  name  and  for  the  benefit  of  Wither- 
ford, and  by  degrees  he  began  to  overdraw,  and  then  the 
bank  said  they  could  not  let  the  overdrafts  go  on  unless  de- 
fendants should  guarantee  their  payment. 

The  bank  supplied  a  printed  form  of  general  guarantee 
for  all  liabilities  incurred  by  Witherford  up  to  $3,000.  This 
defendants  refused  to  sign,  but  gave  a  limited  obligation  on 
27th  November,  1903,  directing  the  bank  to  cash  Wither- 
ford^s  cheques  to  farmers  for  hogs  (live  and  dressed)  each 
week,  and  to  draw  on  defendants  for  the  amount  at  sight  till 
further  notice. 

It  is  admitted  by  the  bank  that  this  direction  and  method 
of  dealing  was  not  acted  on,  but  that,  on  the  contrary,  the 
manner  of  doing  business  went  on  as  before  as  between  the 
bank  and  Witherford.  The  upshot  was  that  both  the 
bank  and  defendants  appear  to  have  trusted  Witherford  over- 
much, so  that  on  17th  September,  1904,  he  absconded,  being 
indebted  to  the  bank  on  overdrawn  account  to  the  amount  of 
$650,  and  to  defendants  in  the  sum  of  $72.  The  bank  now 
seek  to  collect  this  overdraft  of  Witherford  from  defendants. 
Upon  the  first  overdraft,  which  led  to  the  call  for  a  guaran- 
tee, the  bank  appear  to  have  had  no  right  of  action  against 
defendants,  and,  the  manner  of  dealing  remaining  un- 
changed, the  onus  is  on  the  bank  to  make  out  that  this  situa- 
tion is  bettered  as  to  the  last  overdraft. 

The  claim  was  at  first  based  upon  the  limited  guarantee, 
but  that  was  abandoned,  and  the  action  is  now  based  on  the 
statement  that  Witherford  was  agent  for  defendants,  and  that 
advances  were  made  to  Witherford  to  carrj'^  on  the  business 
at  the  request  of  defendants,  who  undertook  to  repay  the 
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same  by  drafts  made  upon  the  bank  from  time  to  time  there- 
for. There  was  no  arrangement  as  to  the  transactions  other 
than  that  evidenced  by  the  course  of  dealing;  the  bank  dealt 
entirely  with  Witherford,  who,  in  his  turn,  settled  accounts 
with  defendants  in  his  own  figures — shewing  what  he  had 
bought  and  his  expenses  therefor,  ajid  to  the  extent  to  which 
he  had  expended  money  in  the  purchase  of  hogs  received  by 
defendants  they  honoured  the  drafts  made  by  him  through 
the  bank.  Defendants  knew  nothing  of  the  method  of  ac- 
counting or  of  dealing  as  to  details  between  Witherford  and 
the  bank,  and,  besides  the  moneys  received  by  him  througH 
drafts,  it  appears  that  large  sums  were  sent  Witherford  by 
express.  .  .  .  Defendants  refused  to  honour  the  last  draft  for 
$2,000  on  31st  August,  because  they  had  not  received  hogs  in 
respect  of  it — ^but  upon  Witherford  agreeing  to  send  on  and 
actually  sending  on  to  them  3  shipments,  equal  in  value  to 
over  $1,400,  defendants  then,  on  8th  September,  sent  a  cheque 
to  take  up  the  draft.  That  was  the  last  transaction  between 
defendants  and  Witherford  before  his  disappearance,  but  the 
bank  appear  to  have  paid  money  on  Witherford's  cheques 
after  this,  and  till  a  notice  came  from  defendants  (who  had 
been  advised  by  Witherford's  wife  that  he  had  gone)  not  to 
pay  his  cheques  pursuant  to  the  agreement  of  November, 
1903.  Defendants'  position  is,  that  they  have  in  fact  paid 
Witherford*  for  more  hogs  than  they  received  (this  Wither- 
ford admits  .  .  .  ),  and  that  the  overdraft  in  the 
bank  was  expended  by  Witherford  in  some  other  way 
than  in  hogs  for  defendants.  The  bank  repudiate  the 
proposition  that  an  account  should  be  taken  as  to  the 
expenditure  of  Witherford's  drawings,  and  claim  to  hold 
defendants  as  principals  and  responsible  for  all  moneys  paid 
to  their  alleged  agent  in  the  course  of  his  agency,  no  matter 
how  expended  by  Witherford.  I  think  the  bank  have  not 
satisfactorily  established  this  relationship  of  general  agency, 
and  that,  though  it  may  be  true  that  Witherford  was  buying 
hogs  for  defendants,  and  was  agent  in  that  respect,  he  was 
not  a  general  agent  as  between  him  and  the  bank  so  that  his 
drawings  are  to  be  made  good  by  defendants,  without  evi- 
dence that  the  moneys  went  into  the  purchase  of  hogs,  and 
that  these  hogs  came  into  the  hands  of  defendants. 

I  do  not  think  either  action  or  counterclaim  should  be 
successful,  and  I  would  reverse  the  judgment — leaving  both 
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parties  where  they  were — and  give  no  costs  of  action,  counter- 
claim, or  appeal. 

1  am  not  able  to  concur  with  my  brother  Magee's  view 
that  there  should  be  a  limited  investigation  of  accounts  as  to 
the  application  by  Witherford  of  moneys  paid  after  31st 
August,  1904,  by  the  bank  on  his  cheques.  It  is  against  the 
wish  of  the  bank  to  have  any  general  investigation  of  the 
dealings  ab  initio  on  the  footing  of  the  written  obligation  of 
27th  November,  1903,  and  it  does  not  seem  to  me  competent 
to  introduce  that  document  as  of  force  after  31st  August, 
1904,  when  its  terms  were  all  along  disregarded  by  the  bank. 
Let  it  control  all  through  or  not  at  all. 

Mabee,  J.,  concurred,  giving  reasons  Id  writing. 

Magee,  J.,  dissented,  also  giving  reasons  in  writing. 


OsLER,  J.A.  IVIay  7th,  1906. 

C.A.-CHAMBERS. 

PLAYFAIR  V.  TURNER. 

Appeal  to  Court  of  Appeal — Leave  to  Appeal  from  Judgment 
at  Trial — Final  Judgment — Reference  as  to  Dam^iges, 

Motion  by  defendants  for  leave  to  appeal  from  the  judg- 
ment at  the  trial  directly  to  the  Court  of  Appeal. 

R.  McKay,  for  defendants. 

F.  E.  Hodgins,  K.C.,  for  plaintiffs. 

OsLER,  J.A. : — I  think  an  order  may  properly  be  made 
giving  leave  to  appeal  per  saltum  from  the  judgment  at  the 
trial. 

The  trial  Judge  has  held  that  plaintiffs  are  entitled  to 
recover  damages  amounting  to  upwards  of  $4,000,  though  I 
am  told  that,  defendants  not  having  elected  to  accept  a  judg- 
ment for  that  amount,  the  sum  for  which  judgment  will  be 
entered — more  than  the  above  sum  being  claimed  in  the 
action — must  now  be  ascertained  by  a  reference. 
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As  they  are  stated  to  me,  questions  of  some  importance 
will  arise  on  the  appeal. 

It  was  urged  that  the  judgment  was  Hot  a  final  judg- 
ment, and  that  no  appeal  could  lie  to  the  Supreme  Court  of 
Canada,  and  therefore  that  I  had  no  power  to  make  the  order- 
under  sec.  76  of  the  Judicature  Act. 

In  Frankel  v.  Grand  Trunk  R.  W.  Co.,  1  0.  W.  R.  254,. 
339,  396,  3  0.  L.  R.  703,  and  S.  C,  sub  nom.  Grand 
Trunk  R.  W.  Co.  v.  Frankel,  33  S.  C.  R.  115,  the 
plaintiffs  had  judgment  at  the  trial  for  $1,000.*  The 
sum  demanded  in  the  action  was  $1,500.  The  Court 
of  Appeal  set  aside  the  judgment  and  directed  a  refer- 
ence as  to  damages.  It  was  held  by  this  Court,  quantum 
valeat,  that  the  Supreme  Court  had  jurisdiction  to  entertain 
an  appeal  since  the  Act  of  60  &  61  Vict.  (D.)  In  the  Su- 
preme Court,  the  judgment  of  this  Court  seems  to  have  been 
treated  as  a  final  judgment,  and  the  appeal  was  entertained 
and  ultimately  allowed  and  the  action  dismissed. 

Re  Gushing  Sulphite  Co.,  37  S.  C.  R.  173,  cited  by  Mr. 
Hodgins,  is  not  in  point.  Davies,  J.,  says  that  no  amount 
whatever  was  involved  in  the  appeal.  The  only  question  waa 
as  to  the  exercise  of  the  judicial  discretion  of  the  Judge 
below  in  making  an  order  to  postpone  a  sale  in  certain 
winding-up  proceedings. 

Ordfer  accordingly.     Costs  in  the  cause. 


Cartvvright,  ^Master.  May  8th,  1906.. 

CHAMBERS.  < 

THOMAS  V.  IMPERIAL  EXPORT  CO. 

Trial — Separate  Trial  of  Preliminary  Issue — Settlement  of 
Action — Rule  5S1 — Consent, 

Motion  by  plaintiffs  under  Rule  531,  in  an  action  for  the 
price  of  goods  sold  and  delivered,  for  an  order  directing  the 
trial  of  two  of  the  issues  before  the  others,  viz. :  (a)  Whether 
in  law  defendants  had  accepted  the  goods  in  question,  or 
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any  of  them,  (b)  Whether  there  was  a  settlement  between 
the  parties  prior  to  the  commencement  of  this  action,  as 
alleged  in  the  statement  of  defence,  which  was  binding  upon 
plaintiffs. 

W.  J.  McWhinney,  for  plaintiffs. 

C.  W.  Kerr,  for  defendants. 

The  Master  : — It  is  agreed  that  the  second  issue  should 
be  tried  before  the  others,  as  if  this  is  found  in  defendants* 
favour,  the  action  will  be  at  an  end.  All  the  evidence  on  this 
will  be  found  here,  whereas  it  will  be  necessary  to  have  com- 
missions to  England  and  New  York  if  the  matter  is  gone 
into  on  the  merits. 

But  defendants  are  not  willing  to  have  the  question  of 
acceptance  treated  in  this  way,  and,  in  view  of  their  oppo- 
sition, the  motion  as  to  this  must  fail,  unless  such  issue,  if 
found  against  plaintiffs,  would  admittedly  end  the  action. 
See  Smith  v.  Smith,  5  0.  W.  R.  520,  673,  and  cases  cited. 
But,  far  from  this,  it  does  not  seem  that  this  issue  can  have 
any  bearing  except  as  to  the  measure  of  damages.  And  it 
is  therefore  not  one  of  the  class  of  issues  which  should  be 
tried  separately,  unless  perhaps  by  consent.  The  incon- 
venience arising  from  the  application  of  the  Rule,  unless  in 
very  plain  cases,  has  been  pointed  out  by  Jessel,  M.R.,  in 
Percy  v.  Young,  15  Ch.  D.  474.  To  the  same  effect  is  the 
language  of  Meredith,  C.J.,  delivering  the  judgment  of  the 
Divisional  Court  in  Waller  v.  Independent  Order  of  Fores- 
ters, 5  0.  W.  R.  421,  at  p.  422 :  ^'  Experience  has  shown  that 
seldom,  if  ever,  -is  any  advantage  gained  by  trying  some  of 
the  issues  before  the  trial  of  the  others  is  entered  upon,  and 
certainly  in  this  case  the  result  of  adopting  that  course  is 
most  unsatisfactory.  ...  If  the  result  of  the  prelim- 
inary trial  in  this  case,  whichever  way  it  resulted,  would 
have  put  an  end  to  the  controversy  ...  it  would  have 
been  different." 

It  would  seem  to  follow  from  this  that,  unless  both  par- 
ties agreed,  the  trial,  even  of  the  question  of  settlement, 
could  not  be  first  had. 

As  it  is,  the  order  will  go  for  that  only,  with  costs  in 
that  issue.     .     .     . 
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May  8th,  1906. 

divisional  court. 

McWILLIAMS  Y.  DICKSON  CO. 

Timber — Crown  Lands — Issue  of  Patent — Consent  of  Tim- 
ier  Licensees — Agreement  as  to  Timber — Ownership  of 
Land — Estoppel. 

Appeal  by  plaintiif  from  judgment  of  Street,  J.  (6  0. 
W.  B.  702),  dismissing  action  brought  to  replevy  a  quantity 
of  basswood*,  ash,  elm,  maple,  cedar,  hemlock,  and  other  saw 
logs  cut  by  defendants  upon  lot  18  in  the  5th  concession  of 
Cavendish,  and  removed  by  them  to  Burley  Falls  on  Stoney 
Lake.  Street,  J.,  held  that  plaintiff  had  failed  to  make 
out  a  right  to  the  logs. 

E.  F.  McWilliams,  Peterborough,  and  A.  E.  Clute,  for 
plaintiff. ' 

G.  H.  Watson,  K.C.,  and  G.  M.  Soger,  Peterborough,  for 
defendants. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J.,  Ma- 
bee,  J.),  was  delivered  by 

Boyd,  C.  : — The  evidence  of  Cochrane,  as  patentee,  leads 
very  strongly  to  the  conclusion  that  there  waf  no  real  trans- 
action on  his  part  in  procuring  the  patent  for  lot  18.  There 
is  no  reason  to  disagree  with  the  inference  drawn  by  Street, 
J.,  that  Cochrane  was  acting  for  the  father  McWilliams  or 
the  son,  and  that,  as  the  intermediary  in  whose  name  the 
patent  issued,  it  was  competent  for  him  to  agree  with  de- 
fendants as  to  taking  off  the  timber,  in  consideration  of 
their  facilitating  or  not  objecting  to  the  issue  of  the  patent. 
The  relation  of  the  licensees,  the  defendants,  to  this  land 
was,  in  the  opinion  of  Cochrane,  an  obstacle  to  the  getting 
of  the  patent,  and  it  was  considered  desirable  to  have  this 
removed  by  having  defendants  assent  thereto  on  the  footing 
of  the  agreement  of  4th  January,  1902.  Cochrane  obtained 
the. patent  subject  to  this  concession  to  defendants,  and  plain- 
tiff, who  takes  under  Cochrane,  apparently  without  any  value 
being  given,  cannot  recede  from  it. 
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Had  the  interest  of  the  McWilliamses  in  the  transaction 
been  disclosed,  the  Crown  might  have  declined  to  issue  the 
patent  in  derogation  of  the  claim  of  defendants  as  licensees^ 
so  it  was  better  in  every  aspect  to  secure  defendants'  assent. 

I  would  affirm  the  judgment  with  costs. 


Cartwright,  Master.  May  9th,  1906. 

CHAKBEBS. 

WOOSTEE  V.  CANADA  BRASS  CO. 

Security  for  Costs — PlairUiff  out  of  Jurisdiction — Property 
in  Jurisdiction — Shares  in   Company. 

Motion  by  defendant  Menzie  for  order  requiring  plain- 
tiff to  furnish  security  for  costs  of  applicant. 

Strachan  Johnston,  for  applicant. 

Z.  Gallagher,  for  plaintiff. 

The  Master: — It  is  admitted  that  plaintiff  has  left  this 
province.  But  it  is  said  that,  as  he  is  the  owner  of  50  shares 
in  the  defendant  company,  for  which  he  had  paid  $5,000 
cash,  the  motion  shoidd  fail. 

The  statement  of  claim  alleges  that  the  defendant  com- 
pany "  is  insolvent  and  financially  embarrassed,  and  has  not 
and  never  had  sufficient  capital  to  carry  on  its  business.'* 
The  plaintiff  therefore  asks  to  have  his  subscription  can- 
celled and  to  be  repaid  his  $5,000,  or  else  to  be  paid  that  sum 
as  damages. 

The  argument  of  defendant  Menzie  is  that  these  allega- 
tions of  plaintiff  shew  that  his  shares  are  not  such  an  asset 
as  to  be  an  answer  to  the  motion.  His  counsel  relied  on  the 
case  of  Walters  v.  Duggan,  33  C.  L.  J.  362.  There  it  is 
said  that  in  these  cases  there  must  be  "  plain  and  incontro- 
vertible proof  that  plaintiff  is  in  possession  of  sufficirait  prop- 
erty standing  in  his  own  name  of  which  he  is  the  beneficial 
owner,  and  which  is  easily  exigible.^'  This  was  affirmed  on 
appeal  by  Meredith,  C.  J.  See  too,  Parke  v.  Hale,  2  0.  W. 
B.  1172. 
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I  agree  that  the  plaintiflE's  own  statements  as  to  the  con- 
dition of  the  company  shew  that  his  stock  does  not  comply 
with  the  above  decision^  and  that  the  order  should  go  for 
security  (to  be  available  for  both  defendants  if  plaintiff  so 
desires).     Costs  in  the  cause. 

Shares  of  this  kind,  which  have  no  material  existence, 
differ  from  real  estate  or  chattels.  When  allowed  as  security, 
the  plaintiff  must  undertake  not  to  deal  with  them  in  any 
way  wihout  notice  to  defendant's  solicitor. 


Teetzel,  J.  May  9th,  1906. 

CHAMBERS. 

McCAJRTHY  v.  McCAETHY. 

Summary  Judgment — Action  against  Executor — Recovery  of 
Legacy — Assent — Admission    of  Assets — Abatement. 

Appeal  by  plaintiff  from  order  of  local  Master  at  Ottawa 
refusing  plaintiff's  motion  for  summary  judgment  under 
Bule  603. 

C.  A.  Moss,  for  plaintiff. 

Grayson  Smith,  for  defendant. 

Teetzel,  J.: — Plaintiff,  as  legatee  under  will  of  J.  J. 
McCarthy,  sues  defendant,  as  executor  of  the  will,  for  a  legacy 
of  $1,000,  and  interest  from  June,  1901.  The  material  does 
not  satisfy  me  that  defendant,  as  executor,  has  ever  assented 
to  plaintiff's  legacy,  either  expressly  or  by  implication,  or 
that  he  has  admitted  receiving  from  the  estate  assets  sufl5- 
cient  to  satisfy  debts  and  legacies.  For  this  reason  the  case 
has  not  been  brought  within  the  authority  of  Hamilton  v. 
Brogden,  60  L.  J.  N.  S.  88.  .  .  .  On  the  other  hand, 
defendant  proves  that  the  stock  which  represented  the  estate 
out  of  which  plaintiff's  legacy  is  payable  could  not,  since  tes- 
tator's death,  have  been  sold  for  sufficient  to  pay  the  legacies 
in  full.  If  defendant's  affidavit  is  true,  plaintiff  would  not 
.be  entitled  to  judgment  as  asked.  I  think,  in  order  to  en- 
title a  legatee  to  recover  judgment  for  his  legacy  as  a  debt 
or  liquidated  demand,  he  must  at  least  shew  that  the  ex- 
ecutor has  received  an  estate  sufficient  to  pay  the  debts  and 
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legacies  provided  for  under  the  will.  If  defendant's  posi- 
tion is  right,  plaintiff  may  have  to  abate  a  portion  of  his 
legacy. 

The  appeal  must  be  dismissed^  with  costs  in  cause  to  de* 
fendant. 


Anglin,  J.  ^  May  9th,  1906. 

TBIAL. 

STODDAET  v.  ALLAN. 

Executors  and  Administrators — Action  for  Board  of  and  Ser* 
vices  to  Testator — Evidence — Costs. 

Action  against  the  executor  of  the  will  of  William  Allan, 
deceased,  to  recover  an  amount  alleged  to  be  due  for  board- 
ing and  attending  npon  the  deceased. 

W.  H.  Wright,  Owen  Sound,  and  G.  M.  Vance,  Shel- 
bume,  for  plaintiff. 

S.  H.  Bradford  and  J.  Bradford,  Sturgeon  Falls,  for  de- 
fendant. 

Anglin,  J.: — After  carefully  considering  the  evidence 
I  have  reached  the  conclusion  that  the  plaintiff  is  entitled  to 
succeed  for  a  portion  of  his  claim  in  this  action. 

Until  2nd  December,  1902,  his  deceased  father-in-law 
was  an  ordinary  boarder  with  him,  and  I  cannot  find  that 
he  has  not  been  paid  all  that  he  bargained  for  to  that  date. 
Down  to  that  time  plaintiff  kept  no  account  against  the  de- 
ceased, and  his  evidence  rather  indicates  that  he  intended  to 
make  no  claim  for  board  beyond  the  small  sum  which  her 
father  paid  from  time  to  time  to  plaintiff's  wife. 

But  from  the  beginning  of  December,  1902,  the  intention 
to  charge  for  board  and  services  to  the  deceased  seem  toler- 
ably clear,  and  there  is  sufficient  evidence,  in  my  opinion,  to 
warrant  a  finding  that  the  deceased  .  .  .  knew  of  this, 
and  more  than  once  intimated  his  recognition  of  a  claim  by 
plaintiff  upon  himself  or  his  estate.  Tlie  small  irregular 
payments  made  from  time  to  time  by  the  deceased  to  his 
daughter    .    .     .    subsequent  to  December,  1902,  were,  in 
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my  view,  rather  presents  of  pocket-money,  intended  for  her 
own  use,  than  payments  on  account  of  the  indebtedness  of 
William  Allan  to  plaintiff  for  his  board,  nursing,  etc. 

From  December,  1902,  to  the  date  of  his  death,  January, 
1905,  William  Allan's  estate  should  pay  for  his  board  at  the 
rate  of  $4  per  week,  except  for  the  several  periods  when  he 
was  absent  on  visits  to  his  other  children,  etc.,  such  absence 
amounting  in  all  to  about  4  months.  On  this  account  I  al- 
low plaintiff  $368. 

The  deceased  during  this  period  had  3  severe  illnesses, 
during  which  he  required  special  nursing  jmd  attendance, 
for  which  I  allow  the  following  sums:  .  .  .  (aggregat- 
ing $204.50). 

The  items  amounting  to  $64.75  claimed  in  the  3rd  para- 
graph of  the  statement  of  claim  cannot  be  allowed.  I  am 
not  at  all  satisfied  that  the  deceased  .  .  .  knew  that 
plaintiff  intended  to  charge  against  him  any  of  these  items, 
or  in  any  way  undertook  to  pay  them. 

ITie  sums  allowed  total  $572.50.  Judgment  will  be  en- 
tered for  plaintiff  for  that  sum  with  costs.  The  executor 
was  justified,  I  think,  in  requiring  plaintiff  to  establish  his 
claim  by  an  action^  and  should  be  allowed  his  costs  of  de- 
fence out  of  the  estate  of  the  deceased,  on  passing  his  ac- 
counts. 


May  9th,  1906. 

DIVISIONAL  COURT. 

I 

HAMILL  V.  MUSKOKA  LEATHER  CO. 

Contract — Supply  of  Bark — Dispute  as  to  Quantity — MeaS' 
urements — A  ction — Counterclaim— Costs, 

Appeal  by  plaintiff  from  judgment  of  Falconbridge, 
C.J.,  at  the  trial,  in  favour  of  defendants  for  $10.63  against 
plaintiff  in  an  action  for  an  alleged  balance  of  $600  due  for 
hemlock  bark  supplied  to  defendants,  with  a  counterclaim 
for  moneys  overpaid.  The  trial  Judge  found  that  pUintiff 
had  been  overpaid  by  $10.63. 
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The  appeal  was  heard  by  Boyd,  C,  Magee,  J.,  Ma- 
bee,  J. 

R.  D.  Gunn,  K.C.,  for  plaintiff. 

A.  A.  Mahaffy,  Braeebridge,  for  defendants. 

Mabee,  J.: — The  dispute  upon  this  appeal  is  as  to  the 
number  of  cords  of  bark  plaintiff  should  be  paid  for;  the 
counterclaim  is  not  in  question. 

The  learned  trial  Judge  adopted  the  measurement  made 
in  the  bush  and  allowed  for  372  cords.  Plaintiff  claims  a 
much  larger  sum. 

Under  the  contract  plaintiff  had  the  right  to  have  the 
bark  finally  measured  at  the  lake,  and  not  in  the  bush.  De- 
fendants' agent  had*  made  an  error  in  his  bush  measurement 
of  100  cordfe.  This  was  known  to  plaintiff,  and  he  was  rely- 
ing, as  he  had  the  right  to  do,  upon  a  fresh  and  more  ac- 
curate measurement  at  the  lake.  Defendants  allege  that  no 
satisfactory  measurement  could  be  made  there,  owing  to  the 
way  plaintiff's  agent  had  piled  the  bark.  They,  however, 
undertook  its  removal  to  the  mills,  and  the  captain  in  charge 
of  the  scow  made  a  measurement,  and  he  says  there  were  388 
cords  taken  by  him  from  the  lake  to  defendants'  mills.  At 
this  time  the  parties  were  disputing  as  to  the  amount  of 
bark  plaintiff  had  taken  out;  the  captain  of  the  scow  was 
directed  to  measure  the  bark  removed  by  him;  he  did  so, 
and  it  seems  fairer  to  hold  defendants  to  that  measurement 
than  to  one  made  in  the  bush,  which  under  the  terms  of  the 
contract  was  not  intended  to  be  final,  and  which  is  called 
an  "estimated  measurement"  in  the  contract,  simply  some- 
thing shewing  an  amount  of  bark  upon  which  defendants 
would  be  safe  in  making  advances  from  time  to  time. 

It  was  contended  that  the  scow  measurement  would  not 
be  fair,  as  the  piles  would  have  no  opportunity  to  settle.  The' 
difference  between  the  scow  measurement  and  the  bush  meas- 
urement is  16  cords  in  plaintiff's  favour;  allowing  a  liberal 
amount  for  loose  piling  or  settling,  say  6  cords,  there  still 
would  be  at  least  10  cords  that  plaintiff  should  be  paid  for. 
This  would  be  $50.  Deduct  the  $10.63  allowed  by  the  trial 
Judge  upon  the  counterclaim  as  overpaid,  but  which  from 
the  foregoing  would  be  simply  money  paid  on  account,  and 
a  balance  of  $39.37  remains,  payable  by  defendants  to  plain- 
tiff. 
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The  trial  Judge  dismissed  the  remaining  items  of  the 
counterclaim  without  costs;  that  we  affirm. 

In  the  result,  4:he  judgment  will  be  varied  by  directing 
judgment  in  favour  of  plaintiff  for  $39.37,  with  costs  on  the 
County  Court  scale,  without  right  of  set-off  to  defendants. 
Plaintiff  to  have  costs  of  this  motion. 

Boyd,  C,  gave  reasons  in  writing  for  the  same  conclu- 
sion. 

Magee,  J.,  also  concurred. 


May  1st,  1906. 

DIVISIONAL  COURT. 

BACON  V.  GRAND  TRUNK  R.  W.  CO. 

Kailwaif — Animal  KiUed  on  Track — Railway  Ad,  sec.  ^57— 
Liability — Burden  of  Proof — Questions  for  Jury — Neg- 
ligence. 

Motion  by  plaintiff  to  set  aside  nonsuit  entered  by  the 
Judge  of  the  County  Court  of  Simcoe,  after  the  verdict  of  a 
jury  in  favour  of  plaintiff,  in  an  action  to  recover  as  dam- 
ages the  value  of  a  horse  killed  by  a  train  of  defendants,  and 
to  enter  judgment  for  plaintiff  for  $160,  the  amount  agreed 
upon  as  the  value  of  the  animal. 

R.  D.  Gunn,  K.C.,  for  plaintiff,  contended  that  the  horse 
being  found  on  the  track,  the  onus  was  on  defendants  under 
fiec.  237  of  the  Railway  Act  to  shew  that  it  got  at  large 
through  negligence  of  person  in  charge  of  horse,  and  that  it 
was  a  question  for  the  jury. 

W.  A.  Boys,  Barrie,  for  defendants,  contra. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Britton, 
J.  Magee,  J.),  was  delivered  by 

Meredith,  C.J. : — There  is  no  doubt  a  great  deal  in  what 
Mr.  Boys  has  argued  as  to  the  unreasonableness  of  making 
the  railway  company  liable  in  some  of  the  cases  which  he  has 
presented  as  illustrations  of  the  application  of  the  statute, 
construed  as  we  think  it  ought  to  be. 
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Perhaps  in  this  particular  case  the  unfairness  is  not  as 
apparent  as  in  some  of  the  illustrations  which  Mj.  Boys  gave. 
However  that  may  be,  we  must  look  to  the  language  of  the 
statute,  and  when  we  arrive  at  a  conclusion  as  to  what  it 
means,  we  must  give  effect  to  it,  although  it  may  in  its  appli- 
cation work  hardship  in  particular  cases. 

No  doubt,  in  arriving  at  a  conclusion,  if  the  language  is 
doubtful,  these  considerations  have  weight.  But  it  seems  to 
me  that  the  language  of  the  statute  is  so  plain  that  it  i&  im- 
possible for  the  Court  to  do  otherwise  than  to  give  effect  to 
it  in  the  very  words  in  which  the  legislature  has  chosen  to 
express  its  view. 

By  sec.  237,  which  is  a  re-enactment  of  the  old  law, 
horses,  sheep,  swine,  and  other  cattle  are  not  permitted  to 
be  at  large  upon  a  highway  within  half  a  mile  of  the  inter- 
section of  it  by  a  railway  at  rail-level,  unless  the  cattle  are 
in  charge  of  some  competent  person  or  persons  to  prevent 
their  loitering  or  stopping  on  the  highway  at  the  intersection, 
or  straying  upon  the  railway;  and  the  cases  decided  that 
where  animals  were  killed  by  being  there  in  contravention  of 
that  provision  there  was  no  right  to  recover.  But  in  1903, 
when  the  Bailway  Act  was  consolidated,  a  very  important 
change  was  made,  and  by  sub-sec.  4  it  is  provided  that: 

"  When  any  cattle  or  other  animals  at  large  upon  the 
highway  or  otherwise  get  upon  the  property  of  the  company 
and  are  killed  or  injured  by  a  train,  the  owner  of  any  sucR 
animal  so  killed  or  injured  shall  be  entitled  to  recover  thje 
amount  of  such  loss  or  injury  against  the  company  in  any 
action  in  any  Court  of  competent  jurisdiction,  unless  the 
company,  in  the  opinion  of  the  Court  or  jury  trying  the  case, 
establishes  that  such  animal  got  at  large  through  the  negli- 
gence or  wilful  act  or  omission  of  the  owner  or  his  agent,  or 
of  the  custodian  of  such  animal  or  his  agent;  but  the  fact 
that  such  animal  was  not  in  charge  of  some  competent  person 
or  persons  shall  not,  for  the  purposes  of  this  sub-section,  de- 
prive the  owner  of  his  right  to  recover.^' 

What  then  is  it  that  the  plaintiff  has  to  prove?  It  seems 
ito  me  that  a  prima  facie  case  for  the  plaintiff  is  made  if  it 
is  established  that  an  animal  got  upon  the  property  of  the 
companj,  and  wag  there  killed  or  injured  by  the  train,  be- 
cause those  are  the  conditions  which  must  exist  to  entitle  the 
owner  to  recover  the  amount  of  the  loss  or  injury.  Then  what 
is  the  burden  upon  the  company?    The  company  is  bound  to 
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shew  to  the  satisfaction  of  the  jury,  in  this  case,  that  that 
animal  got  at  large  through  the  negligence  or  wilful  act  of 
the  owner. 

The  argument  of  Mr.  Boys,  based  upon  the  first  sub- 
section of  sec.  237,  is  very  much  weakened  by  the  con- 
cluding words  of  the  section,  ^*  but  the  fact  that  such  animal 
.was  not  in  charge  of  some  competent  person  or  persons  shall 
not,  for  the  purposes  of  this  sub-section,  deprive  the  owner 
of  his  right  to  recover/'  that  is,  I  would  think,  not  in  charge 
of  some  competent  person  within  half  a  mile  of  the  railway 
crossing. 

The  defendants  in  this  case  wholly  failed  to  establish  that 
there  was  any  negligence  on  the  part  of  the  plaintiff  or  of 
any  person  in  whose  custody  the  horse  was.  According  to  the 
testimony,  as  I  understand  it,  the  horse  was  killed  after  get- 
ting out  of  the  pasture  in  which  it  was,  not  by  any  negli- 
gence of  the  plaintiff  or  of  anybody  who  was  in  charge 
of  it;  it  got  upon  the  highway,  and,  according  to  the  view 
that  the  jury  must  have  taken  when  they  found,  as  they  did, 
that  the  horse  was  killed  upon  the  company's  property,  they 
must  have  adopted  the  view  of  the  plaintiffs  witnesses,  that 
the  horse  being  upon  the  highway  was  frightened  by  the  train 
and  went  up  the  track  to  the  place  where  it  was  struck  and 
killed. 

It  seems  to  me  it  is  impossible  to  get  over  the  Icuiguage 
of  the  statute,  and  that  this  case  falls  within  the  very  words 
of  the  section* 

Then  it  is  said  that  the  verdict  as  found  does  not  entitle 
the  plaintiff  to  recover.  It  sems  to  me  that  that  is  to  misap- 
prehend the  full  effect  of  the  answer.  Even  if  it  were  neces- 
sary for  the  plaintiff  to  establish  negligence  pn  the  part  of 
the  railway  company,  it  seems  to  me  that  reading  the  answer 
fairly,  it  means  that  the  jury  find  negligence. 

They  find  two  things :  that  the  horse  was  killed  upon  the 
property  of  the  company,  and  that  the  company  are  respon- 
sible for  that.  Reading  that  in  the  light  of  the  learned 
Judge's  charge,  in  which  they  were  told  that  defendants  were 
not  answerable  unless  they  were  negligent,  it  means  that 
they  were  responsible  because  the  killing  was  d»ue  to  their 
negligence.  That  was  not  necessary  to  be  found  by  the  jury, 
but  a  finding  by  them  that  the  horse  was  killed  upon  the 
property  of  the  company,  upon  the  undisputed  facts  of  this 
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case,  is  sufficient  to  entitle  plaintiff  to  recover,  unless  it  was 
shewn  by  defendants  that  the  negligence  with  which  the  sec- 
tion deals  existed.  Instead  of  finding  that,  the  jury  have 
negatived  it  by  their  answer. 

If  the  law  presses  too  hardly  upon  railway  companies,  it 
is  for  the  legislature  to  interfere. 

The  appeal  is  allowed,  the  judgment  reversed,  and  judg- 
ment is  dSxected  to  be  entered  for  plaintiff  for  $160.  The 
costs  of  the  appeal  to  be  paid  by  defendants. 


May  10th,  1906. 

DIVISIONAL  COURT. 

PAEADIS  V.  NATIONAL  TRUST  CO. 

Conttmct — Sale  of  Railway  Charter — Share  of  Promoter  in 
Proceeds — Remuneration  for  Services — Amount  Fixed  hy 
Referee — Quantum  Meruit — Evidence, 

Appeal  by  plaintiff  from  judgment  of  Teetzel,  J.,  at 
the  trial,  dismissing  the  action  without  costs. 

In  1898  plaintiff,  with  several  others,  including  one 
Bremner,  promoted  and  incorporated  the  Temagami  Rail- 
way Company,  and  in  1900  Bremner  proposed'  to  sell  the 
charter  in  England.  Plaintiff  alleged  that  he  assigned  his 
interest  in  the  charter  to  Bremner,  upon  the  latter  agreeing 
to  pay  plaintiff  his  share  of  the  proceeds  of  the  sale  and  an 
additional  amount,  to  be  fixed  by  one  L.  0.  Armstrong,  for 
plaintiff^s  services  in  connection  with  surveys  and  promo- 
tion; that  Bremner  had  sold  the  charter,  but  had  not  paid 
plaintiff  as  agreed.  Bremner  died  in  England  in  1903. 
This  action  was  brought  against  his  executors  to  recover 
$2,000  as  the  amount  of  plaintiff^s  share  of  the  proceeds  of 
the  sale,  and  an  additional  $2,000  for  services  as  determined 
by  Armstrong.  Defendants  set  up  that  no  amount  had  ever 
been  realized  on  the  charter,  and  that  Armstrong  had  no  au- 
thority to  compute  and  determine  what  should  be  paid  for 
plaintiff^s  services. 

C.  A.  Moss  and  Featherston  Aylesworth,  for  plaintiff. 

W.  H.  Blake,  K.C.,  for  defendants. 
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The  judgment  of  the  Court  (Boyd,  C,  Magee,  J.,  Ma- 
bee,  J.),  was  delivered  by 

Boyd.  C: — ^Apart  from  questions  of  form,  plaintiff 
should  recover  from  the  estate  of  Bremner  at  least  .  .  . 
$2,000  upon  this  inquiry.  Bremner  obtained  from  plaintiff 
a  transfer  of  his  interest  in  the  railway  charter  upon  the 
terms  contained  in  two  writings  dated  3rd  and  5th  March( 
1900.  Under  the  first  plaintiff  received  the  down  payment 
of  $100,  but  has  not  received  his  share  of  the  "  30  per  cent, 
interest  in  the  concern'^  mentioned  therein.  Under  the  sec- 
ond writing  he  was  to  receive  such  further  compensation  as 
should  be  approved  of  by  Mr.*  Armstrong.  For  want  of  suf- 
ficient proof  this  action  fails  on  the  first  head  of  claim;  but 
there  appears  suflBcient  and  satisfactory  evidence  to  establish 
a  right  to  recover  on  the  second  head  of  claim. 

It  is  to  be  noticed  that  the  letter  of  5th  March  was  sup- 
plemented by  a  telegram  from  Bremner  to  Armstrong: 
"Paradis  has  signed  transfer;  have  promised  put  him  on  in- 
side basis  approved  by  you." 

Armstrong  saw  and  conferred  with  Bremner  both  before 
and  after  this  message,  and  also  with  Paradis  touching  the 
further  compensation,  and  it  was  agreed  all  around  that  Par- 
adis was  to  be  engaged  in  connection  with  the  enterprise  at 
a  salary  of  not  less  than  $1,200  a  year,  to  begin  forthwith 
or  in  a  month.  ...  It  is  succinctly  put  by  Armstrong 
.  .  .  thus :  *'  1  settled  with  Paradis  at  Montreal  that  he 
should  withdraw  his  opposition  and  allow  the  change  of 
route,  give  up  (what  ^Mr.  Bremner  wanted)  his  rights  in  the 
road,  in  considieration  of  a  salary  of  $1,200  or  $1,500,  in  ad- 
dition to  what  he  had.^'  Armstrong  says  that  he  talked  this 
particular  matter  all  over  with  Mr.  Bremner,  and  that  he 
understood  it  was  the  thing  referred  to  him  to  settle  under 
the  terms  of  the  letter  and  telegram.  Upon  this  footing 
Paradis  should  have  received  at  least  3  years'  salary  before 
the  death  of  Bremner,  but,  though  repeated  applications  were 
made  by  letter  to  Bremner  (who  had  returned  to  England 
soon  after  the  writings  in  question),  nothing  was  done  in  the 
way  of  making  further  compensation  to  Paradis. 

After  the  death  of  Bremner,  and  after  it  was  ascertained 
that  he  had  left  some  assets,  application  was  made  to  Arm- 
strong to  put  in  writing  what  he  considered  plaintiff  should 
be  entitled  to  as  compensation  under  all  the  circumstances. 


758  ^SE  ONTARIO  WEEKLY  REPORTER. 

and  Armstrong  then  assessed  $2,000  as  a  reasonable  sum  to 
be  paid  in  lieu  of  the  unrealized  salary  engagement.     .    .    . 

This  adjustment  in  lieu  of  salary  appears  to  be  within 
the  scope  and  terms  of  the  powers  committed  to  Mr.  Arm- 
strong, as  understood  by  him  and  Bremner,  in  the  settlement 
of  the  terms  of  transfer  as  between  plaintiff  and  Bremner. 

But,  if  it  is  not,  and  if  it  be  that  there  is  no  legally  ef- 
fective deliverance  made  by  Mr.  Armstrong,  I  would  accept 
these  figures  as  a  proper  quantum  meruit  to  be  allowed  to 
plaintiff  as  representing  in  money  the  further  allowance  and 
compensation  which  Bremner  agreed  to  give  under  his  sig- 
nature. And  all  proper  amendments  to  answer  the  evidence 
should  be  made  in  this  regard. 

This  judgment  should  be  with  costs  of  action,  and  with- 
out prejudice  to  the  re-agitation  of  any  claim  plaintiff  may 
be  advised  he  has  under  the  agreement  dated  3rd  March, 
1900. 


May  10th,  1906. 

C.A. 

McKAY  v.  village  of  port  DOVER 

Highway — Non-repmr— Injury  to  Pedestrian — Defect  in 
SidetoaTh — Liability  of  Municipality — Negligence — Gon^ 
trihutory  Negligence — Damages. 

Appeal  by  plaintiff  from  order  of  a  Divisional  Court,  ante 
292^  dismissing  without  costs  an  appeal  by  plaintiff  from 
judgment  of  Britton,  J.,  6  0.  W.  R.  878,  dismissing  action 
without  costs. 

W.  S.  McBrayne,  Hamilton,  for  plaintiff. 

T.  R.  Slaght,  K.C.,  for  defendants. 

The  Court  (Moss;  C.J.O.,  Osler,  Garrow,  Maclaren, 
Meredith,  JJ.A.),  dismissed  the  appeal  with  costs. 
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t 

Anglin,  J.  May  11th,  1906. 

chambers. 

Re  FAULDS. 

Infani—UJustody — Rights  of  Father — Maternal  Orandmother 
— Religious  Faith— Temporal  Welfare  of  Child — FUrus^ 
or  Unfitness  for  Custody  of  Childr— Desirability  of  Child 
being  Brought  up  with  Brother — Agreement  as  to  Custody 
— Application  by  Father  on  Habeas  Corpus — Costs — Bal- 
ance Due  for  Maintenance — Set-off. 

Motion  by  J.  F.  Faulds,  the  father  of -the  infant  Eva 
McD.  Faulds,  aged  10  years  and  11  months,  upon  returns 
to  writs  of  habeas  corpus,  for  an  order  upon  Isabella  Gibbs, 
the  maternal  grandmother  of  the  infant,  for  delivery  of  the 
infant  into  the  applicant's  custody. 

W.  E.  Middleton,  for  the  applicant. 

W.  A.  McMaster,  Toronto  Junction,  for  the  respondent. 

Anglin,  J.: — In  1898,  the  child  being  then  3  years  of 
age,  its  mother,  since  deceased-,  unfortunately  became  insane, 
and  her  confinement  in  an  asylum  became  necessary.  She 
lived  for  3  years,  confined  for  a  portion  of  that  period  in  asy- 
lums at  Toronto  and  London,  and  for  intervals  of  some 
months  living  in  private  houses.  The  treatment  of  this 
unforiiunate  lady  by  her  husband  appears  to  have  been  kind 
and  considerate.  She  died  in  October,  1901,  in  the  asylum 
at  London,  where  she  had  been  placed  by  her  mother,  the 
respondent  upon  this  application,  during  the  absence  of  the 
husband  in  the  United  States.  When  it  first  became  neces- 
sary to  send  his  wife  to  the  Toronto  Asylum  in  June,  1898, 
the  applicant,  having  no  means  for  suitably  caring  for  his 
diaughter,  then  a  mere  infant,  very  properly  arranged  that 
she  should  reside  with  her  grandmother,  the  respondent.  The 
applicant  at  this  time  appears  to  have  been  somewhat  ad- 
dicted to  drinking  habits,  and,  whether  on  this  account  or 
from  other  causes,  does  not  appear  to  have  been  very  prosper- 
ous or  successful  in  his  profession.  In  1900  he  conceived  the 
idea  of  leaving  Canada  and  seeking  his  fortune  in  the  United 
States.     At  this  time  his  wife  was  temporarily  out  of  the 
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asylum,  living  with  a  Mrs.  Perry.  Without  apparently  any 
very  strong  ground  (he  owed  Mrs.  Perry  for  his  wife's  board 
for  2  weeks),  proceedings  were  instituted  against  the  ap- 
plicant at  Mrs.  Perry's  instance,  in  January,  1900,  charging 
him  with  neglecting  and  refusing  to  support  his  wife.  These 
proceedings  led  to  his  depositing  with  the  Crown  Attorney 
the  sum  of  $200  to  be  applied  towards  the  support  of  his  wife 
and  child.  He  then  went  to  the  United  States,  and  remained 
there  until  after  the  death  of  his  wife.  His  infant  son,  2  or 
3  years  younger  than  the  child  whose  custody  is  now  in  ques- 
tion, he  left  in  the  care  of  his  brother,  E.  A.  Faulds,  while 
absent  in  the  United  States.  Eetuming  to  Canada  in  Feb- 
ruary, 1902,  the  applicant  married  again,  in  August  of  that 
year,  and  has  since  resided  in  London,  Ontario,  where  be 
now  has  a  comfortable  home.  Shortly  after  his  return  to 
Canada,  and  at  intervals  since,  he  has  expressed  his  desire  to 
have  his  daughter  come  to  live  with  him,  but  does  not  appear 
to  have  delBnitely  determined  to  enforce  his  parental  rights 
until  February,  1906,  having  apparently  yielded  until  that 
time  to  the  wishes  of  both  grandmother  and  child  that  they 
should  not  be  separated. 

Formerly  an  indifferent  Protestant,  the  applicant  has  com- 
paratively recently  become  a  Soman  Catholic.  His  son  is 
now  living  in  London  under  his  control,  and  is  being  brought 
up  as  a  Catholic.  The  daughter,  residing  with  her  grand- 
mother in  the  village  of  Wardsville,  has  been  brought  up  as 
a  Protestant,  and  seems  to  have  some  antipathy  to  Catholi- 
cism, for  which,  however,  she  can  give  no  very  intelligent  or 
satisfactory  reason  or  explanation.  Her  father  has  provided 
— if  not  altogether — ^very  fairly  for  the  support  of  his  child 
while  with  her  grandmother,  at  all  events  since  his  return 
to  Canada. 

The  applicant  bases  his  claim  for  an  order  for  delivery 
of  his  daughter  into  his  custody  on:  (1)  his  parental  right; 
(2)  his  right  to  have  his  child  brought  up  in  his  own  religi- 
ous faith;  (3)  the  temporal  welfare  of  the  child;  (4)  thfe 
unfitness  of  the  respondent  to  retain  the  custody,  and  her 
financial  inability  to  provide  adequately  for  the  education  of 
the  child;  (5)  the  desirability  of  having  the  child  brought 
up  with  her  only  brother. 

The  motion  is  resisted  by  the  grandmother:  (1)  on  ac- 
count of  the  welfare  of  the  child;  (2)  on  account  of  the 
alleged  imfitne?s  of  the  father  to  be  its  custodian;  (3)  because 
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of  an  alleged  agreement  by  the  father  that  the  child  should 
remain  in  her  care  as  long  as  she  (the  grandmother)  lives; 
(4)  because  of  the  religious  convictions  of  the  child.     .     .     . 

[Beview  of  the  evidence.] 

I  had  the  advantage  of  a  personal  interview  with  the 
child  alone.  She  is  bright  and  intelligent.  She  naturally 
expresses  a  strong  preference  to  remain  with  the  grand- 
mother and  some  aversion  to  returning  to  her  father's 
home     ,     .     . 

The  fitness  of  the  applicant  to  have  the  custody  of  his 
daughter  is  vouched  for  by  a  number  of  apparently  respectr 
able  witnesses.  .  .  .  The  main  charge  against  him 
seems  to  be  that  he  has  occasionally  used  liquor  to  excess.  .  . 
The  evidence  falls  short  of  shewing  any  such  habitual  drunk- 
enness as  would  warrant  a  finding  of  unfitness  such  as  would 
justify  an  interference  with  a  father's  right:  Re  Golds- 
worthy,  2  Q.  B.  D.  75.  I  must,  upon  the  evidence  before  me, 
find  that  the  applicant  is  not  an  unfit  person  to  have  the 
custody  of  his  daughter. 

The  letters  of  the  respondent,  produced  by  the  applicant 
and  admitted  by  her  on  examination,  written  in  answer  to 
intimations  in  1902  and  1903  of  his  intention  to  take  back 
his  daughter,  afford  conclusive  proof  that  there  was  no  agree- 
ment such  as  is  now  set  up  that  the  child  should  remain  with 
the  grandmother  always  or  until  her  death-     .     .     . 

The  child's  own  evidence  and  her  conversation  with  me 
have  satisfied  me  that  she  has  no  such  religious  convictions 
as  would  call  for  consideration  as  a  material  element  in  deal- 
ing with  this  motion.  She  expresses  a  preference  for  Pro- 
testantism and  an  aversion  to  Catholicism.  Her  reasons  for 
the  one  and  the  other  are  such  as  might  be  expected  from  a 
child  of  tender  years.  She  knows  practically  very  little 
about  religion,  and  cannot  be  really  said'  to  have  any  serious 
religious  convictions. 

The  fitness  of  the  respondent  is  impugned  upon  two 
grounds.  It  is  said  that  she  is  habitually  untruthful,  and 
that  she  lacks  proper  power  of  control  over  the  child. 
Though  the  former  charge  is  sworn  to  by  (two  witnesses), 
I  make  no  finding  adverse  to  Mrs.  Gibbs  upon  it.  That  she 
lacks  control  of  the  child  ...  is  probably  true,  and  is, 
no  doubt,  ascribable  to  mistaken  kindness  and  tenderness,  not 
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perhaps  unusual  in  a  maternal  grandmother.  •  .  .  Two 
physicians  say  the  change  may  be  productive  of  serious  effects 
in  the  health  of  the  child.  That  this  apprehension  is  well 
founded,  I  am  not  at  all  satisfied. 

In  the  village  of  Wardsville  educational  advantages  are 
necessarily  more  limited  than  in  the  city  of  London.  .  .  . 
Moreover,  the  grjuidmother^s  means  are  \ery  limited.  .  .  . 
She  is  66  years  of  age,  and  lives  alone  with  this  child  of  10. 
This  circumstance,  in  my  opinion,  detracts  very  seriously 
from  the  desirability  of  continuing  the  status  quo-  Since  the 
Court  cannot  compel  a  father  out  of  his  own  funds  to  edu- 
cate a  child  in  a  different  religion  from  his  own — Re  Violet 
Nevin,  [1901]  2  Ch.  299,  312;  Andrews  v.  Salt,  L.  R.  1  Ch. 
622 — to  uphold  the  respondent's  claim  to  permanent  custody 
of  this  girl  might  mean  that  her  future  prospects  would  be 
limited  by  the  comparatively  meagre  resources  of  her  grand- 
mother. In  any  case,  if  denied  the  control  and  care  of  his 
daughter,  it  is  not  improbable  that  her  father  will  be  less 
generous  towards  her  than  if  their  relations  were  closer. 
Neither  can  she,  if  brought  up  apart  from  her  only  brother, 
be  expected  to  grow  up  with  that  affection  and  regard  for  and 
confidence  in  him  which  is  most  desirable.  Her  hostility  to 
the  religion  of  her  father  and  brother,  if  further  developed, 
as  seems  only  too  probable,  if  she  remains  in  her  grand- 
mother's custody,  will  be  another  distinct  barrier  separating 
her  from  them.  Of  the  applicant's  sincerity  in  the  present 
application  and  of  the  honesty  of  his  expressed  wish  to  dfo 
what  is  best  for  the  welfare  of  his  child,  I  am  quite  convinced. 

The  foregoing  conclusions,  drawn  from  the  evidence, 
satisfy  me  that  the  father's  paternal  right  to  custody  of  this 
child  stands  undiminished,  and  that  in  temporal  welfare  she 
will  probably  gain  considerably  more  than  she  will  lose  by 
returning  to  the  home  and  care  of  the  applicant.  In  no  other 
course  can  there  ])e  any  reasonable  expectation  of  establishing 
between  this  parent  and  child,  and  between  this  child  and 
her  brother,  tho^e  family  ties  which  are  so  important  in  after 
life,  and  which  depend  so  entirely  upon  close  and  intimate 
association  and  the  mutual  confidence  and  affection  thus  en- 
gendered and  fostered.     •     .     . 

[Reference  to  In  re  Mathieu,  29  0.  R.  546;  In  re  Agar- 
Ellis,  10  Ch.  D.  at  p.  71 ;  In  re  Xewton,  [1896]  1  Ch.  740, 
749;  In  re  Agar-Ellis,  24  Ch.  D.  317,  329,  334;  In  re  Golds- 
worthy,  2  Q.  B.  D.  at  p.  82 ;  Ex  p.  Fjnn,  2  De  G.  &  Sm.  at 
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p.  474;  Smart  v.  Smart,  [1892]  A.  C.  425;  The  Queen  v. 
G-yngall,  [1893]  2  Q.  B.  232,  243.  244,  253 ;  In  re  McGratli, 
[1893]  1  Ch.  143;  In  re  O'Hara,  [1900]  1  Ir.  Ch.  232,  240.] 

Having  regard  to  the  findings  of  fact  to  which  a  study 
of  the  evidence  has  led  me,  and  to  the  legal  propositions  which 
I  deduce  from  the  authorities,  aided  by  the  able  arguments 
of  counsel,  which  I  have  carefully  weighed,  the  conclusion 
seems  inevitable  that  no  case  has  been  made  out  which  would 
justify  a  refusal  to  give  effect  to  the  applicant's  par- 
eatal  right  to  the  custody  of  this  child.  Not  onl}^  is  it 
not  clear  that  the  proposed  change  would  be  in  any  serious 
and  important  respect  detrimental  or  prejudicial  to  the  wel- 
fare of  the  minor,  but,  on  the  contrary,  ascribing  to  that  word 
the  comprehensive  signification  indicated  in  In  re  McGrath, 
regard  for  the  real  welfare  of  the  child  in  this  case  rather 
appears  to  require  an  order  which  will  give  effect  to  the 
natural  rights  and  wishes  of  her  father.     .     .     . 

The  reluctance  of  the  Courts  to  separate  brothers  and 
sisters  is  very  great.  In  many  cases  the  desirability  of  keep- 
ing families  together  has  been  insisted  upon.  .  .  [Ref- 
erence to  Wellesley  v.  Duke  of  Beaufort,  2  Russ.  1;  In  re 
McGrath,  [1893]  1  Ch.  143,  150;  Re  Young,  29  0.  R.  665; 
Smart  v.  Smart,  [1892]  A.  C.  at  p.  433.] 

Moreover,  it  is  the  d»uty  of  the  Court  to  enforce  the  wishes 
of  the  father-  as  to  the  rfiligious  education  of  his  children, 
unless  there  is  strong  reason  for  disregarding- them:  In  re 
McGrath,  [1893]  1  Ch.  143,  148;  In  re  Agar-Ellis,  10  Ch.  D. 
49,  73-5.     .     .     . 

That  the  Court  has  jurisdiction  to  interfere,  even  against 
the  father's  wishes,  to  prevent  the  religious  convictions  of 
the  child  being  interfered  with,  has  been  affirmed  in  several 
modern  cases:  In  re  Newton,  [1896]  1  Ch.  740;  In  re 
McGrath,  [1893]  1  Ch.  143 ;  Andrews  v.  Salt,  L.  R.  1  Ch. 
622.  But  the  circumstances  must  be  such  as  satisfy  the 
Court  that  there  has  been  an  abandonment  or  abdication  of 
the  paternal  right,  or  at  least  that  the  training  of  the  child 
has  imbued  it  with  such  deep  religious  convictions  that  to  dis- 
turb them  would  be  clearly  dangerous  to  its  moral  welfare. 

[Reference  to  In  re  Grimes  (1877),  Ir.  R.  11  Eq.  at  p. 
171;  In  re  Meade  (1871),  Ir.  R.  5  Eq.  at  p.  106;  Davis  v. 
Davis,  10  W.  R.  245 ;  In  re  Chillman,  25  0.  R.  268 ;  Andrews 
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V.  Salt,  L.  E.  1  Ch.  622;  In  re  McGrath,  [1893]  1  Ch.  143, 
151;  Hawksworth  v.  Hawksworth,  L.  R.  6  Ch.  539,  545.] 

Having  regard  to  the  fact  emphasized  in  many  cases  that 
even  greater  respect  must  be  paid  by  the  Court  to  the  express 
wishes  of  the  living  father  in  regard  to  the  religions  educa- 
tion of  his  children  than  is  due  to  his  expressed  or  inferred 
views  when  dead,  the  decisions  in  F.  v.  F.,  [1902]  1  Ch.  688, 
and  In  re  Gray,  [1902]  2  Ir.  E.  684,  the  most  recent  cases 
I  have  found,  are  instructive  upon  the  force  and  application 
in  English  law  of  the  maxim  "  Eeligio  sequitur  patrem.^' 

Whether,  as  indicated  in  In  re  Agar-EUis,  the  religious 
views  of  a  child  of  10  years  should  not  be  considered  and  no 
personal  examination  should  be  had,  or,  as  indicated  in 
Stourton  v.  Stourton,  Davis  v.  Davis,  and  the  Irish  authori- 
ties, such  examination  may  or  should!  take  place,  and  any 
deep  religious  impressions  thus  discovered  should  be  respected 
notwithstanding  the  youth  of  the  child  (see  The  Queen  v. 
Gyngall,  at  p.  251),  the  conclusion  in  the  present  case  must 
be  the  same.  There  has  been  no  abdication  of  the  paternal 
right  to  control  the  religious  training  of  this  child.  She  is 
still  of  tender  years.  Her  religious  impressions  appear  not* 
to  be  deeply  rooted.  No  serious  injury  to  the  moral  welfare 
or  the  health  of  the  child  is  reasonably  to  be  apprehended 
from  a  change  in  her  religious  training.  The  obstacles  so 
often  raised  to  the  plenary  exercis^  of  the  paternal  right  do 
not  here  present  themselves.  "* 

Moreover,  counsel  for  the  applicant  states  it  to  be  his 
clients  intention  not  to  attempt  in  any  way  to  coerce  the 
child  into  becoming  a  Eoman  Catholic.  He  wishes  to  remove 
her  from  surroundings  where  she  will  be  further  impressed 
with  views  antagonistic  to  Catholicism.  He  intends  placing 
her  in  an  educational  institution  in  the  city  of  London, 
where  she  will  not  only  receive  training,  in  his  opinion,  better 
suited  to  her  future  station  in  life  than  can  be  had  in  the 
ordinary  village  public  school,  and  where  she  will  have  op- 
portunities better  than  the  village  of  Wardsville  can  aflford 
to  secure  a  thorough  training  in  music,  but  where  she  may 
also  acquire  by  observation  and  instruction  some  accurate 
knowledge  of  the  religion  which  her  father  professes,  and  in 
which  her  only  brother  is  being  educated.  Mr.  Fauldfe  avers 
his  purpose  of  allowing  the  girl,  when  capable  of  forming  a 
more  mature  judgment,  to  determine  for  herself  what  faith 
she  should  profess.     .     .     . 
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I  have  reached  a  clear  conclusion  that  the  paternal  right 
of  the  applicant  and  the  welfare  of  the  child  both  concur  in 
requiring  that  the  order  which  he  seeks  be  pronounced. 

On  the  argument  counsel  for  the  respondent  urged!  that, 
if  I  should  award  the  custody  of  the  child  to  the  applicant,  I 
should  require  him,  under  R.  S.  0.  1897  ch.  269,  sec.  12,  sub- 
sec.  2,  to  pay  to  her  an  alleged  balance  due  for  the  cost  of 
bringing  up  the  child  while  with  her.  1  have  no  material 
before  me  upon  which  I  could  determine  what  such  balance, 
if  any,  is  due  to  the  respondent.  The  applicant  does  not 
admit  owing  anything. 

If  this  claim  is  not  pressed,  there  will,  in  the  circum- 
stances, be  no  order  as  to  costs  of  this  motion.  But,  should 
the  respondent  desire  it,  she  may  have  a  reference  to  the 
Master  at  Lond"on  to  inquire  and  report  what  sum,  if  any, 
should  be  allowed  her  in  respect  of  her  claim.  In  that  event, 
the  applicant  will  have  an  order  for  his  costs  of  this  motion, 
to  be  set  off  pro  tanto  against  any  sum  found  by  the  Master 
to  be  due  to  the  respondent  in  respect  of  the  cost  of  bringing 
up  the  child.  The  balance  due  by  either  party  to  the  other 
after  such  set-off  is  had  will  then  be  paid,  and  the  party 
against  whom  such  balance  is  found  will  pay  the  costs  of  the 
reference. 


Anqlin,  J.  May  IIth^  1906. 

OHAMBEBS. 

Re  philips  AND  CANADIAN  ORDER  OF  CHOSEN 
FRIENDS. 

Life  Insurance — Preferred  Beneficiaries — Death  of  One  in' 
same  Accident  as  Insured — Presumption  of  Survivor^ip 
— Presumption  of  Pre-decease  —  Disposal  of  Insurance 
Fund — Construction  of  Insurance  Act— Joint  Tenancy  in 
Fund — Tenancy  in  Common  —  Statutory  Trust  —  Con- 
tingent Interests — Burden  of  Proof — Resulting  Trust. 

Motion  by  the  National  Trust  Co.,  the  administrators  of 
the  estate  of  Catherine  Philips,  deceased,  wife  of  John  S. 
Philips,  deceased,  for  payment  out  of  Court  of  one-third  of 
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the  moneys  paid  in  by  the  Canadian  Order  of  Chosen  Friends 
in  respect  of  an  insurance  upon  the  life  of  John  S.  Philips. 

W.  E.  Middleton,  for  applicants. 

P.  W.  Harcourt,  for  respondents,  Marion  Catherine 
Philips  and  Genevieve  Helena  Philips,  children  of  John  S. 
Philips. 

Anolin^  J. : — John  S.  Philips  and  his  second  wife  Cath- 
erine Philips  were  lost  with  the  steamer  "  Minnedosa,"  which 
disappeared  while  being  towed  in  a  snowstorm  on  26th  Octo- 
ber, 1905.  He  left  no  children  by  his  second  wife,  the  re- 
spondents being  issue  of  a  former  marriage.  His  life  was 
insured  by  the  Canadian  Order  of  Chosen  Friends  in  the  sum 
of  $2,000,  payable  to  Catherine  Philips,  his  wife,  and  to 
Marion  and  Genevieve  Philips,  two  of  his  daughters.    .    .    . 

The  doctrine  finally  established  by  Wing  v.  Angrave,  8 
H.  L.  C.  183,  applies  to  this  case.  In  the  absence  of  evi- 
dence, there  is  no  presumption  of  survivorship  between  John 
S.  Philips  and  his  wife.  It  follows  that  a  litigant  upon 
whom  is  cast  the  onus  of  proving  the  survivorship  of  either 
must  fail  in  his  contention. 

Tjhe  Insurance  Act,  R.  S.  0.  1897  ch.  203,  confers  upon 
a  class,  known  as  "preferred  benefijciariee,^^  interests  as 
cestuis  que  trust  in  policies  of  insurance  made  in  their 
favour.  Such  interests  the  wife  and  children  of  John  S. 
Philips  enjoyed  in  the  insurance  in  question.  None  of  the 
events  upon  which  the  interest  of  the  wife  might  be  de- 
feated under  the  express  provisions  of  the  statute  is  proved 
to  have  happened.  The  husband  did  not  make  a  re-appor- 
tionment excluding  her;  there  is  no  evidence  that  she  pre- 
deceased him,  and  no  such  presumption  arises. 

It  is  only  upon  one  of  several  designated  preferred  bene- 
ficiaries dying  in  the  lifetime  of  the  insured,  i.e.,  predeceas- 
mg  him,  that,  in  default  of  appointment  or  re-apportion- 
ment by  the  insured,  the  statute  (sec.  159,  sub-sec.  8)  trans- 
fers the  interest  of  such  deceased  beneficiary  to  the  surviving 
designated  beneficiaries:  see  4  Edw.  VII.  ch.  15,  sec.  7.  The 
burden  is  on  the  person  claiming  the  benefit  of  that  provi- 
sion to  establish  the  event  to  which  it  applies,  viz.,  that  the 
deceased  preferred  beneficiary  died  in  the  lifetime  of  the  as- 
sured. That  onus  the  respondents  caimot  in  this  case  dis- 
charge. The  case  is,  therefore,  not  within  this  section  of  the 
Insurance  Act. 
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The  application  of  this  provision  of  the  statute  being 
excluded,  the  solution  of  the  question  under  consideration 
depends  upon  the  nature  and  extent  of  the  interest  which  the 
wife  of  the  deceased  had  in  the  insurance  in  question.  This 
may  be  ascertained  by  determining  the  true  construction  of 
the  terms  of  the  statute  declaring  the  trust  under  which  she 
claims. 

So  far  as  they  are  contained  in  sub-sec.  1  of  sec.  159,  the 
terms  of  the  statutory  trust  thereby  created  are  substantially 
the  same  as  those  imposed  by  sec.  11  of  the  English  Married 
Women's  Property  Act  of  1882,  45  &  46  Vict.  ch.  75.  The 
other  provisions  of  sec  159  seem  sufficiently  inconsistent 
with  the  application  to  the  word  "  beneficiary  '^  in  sub-sec.  1 
of  the  interpretative  provision  contained  in  sec.  2,  sub-sec.  34, 
which  declares  that  the  word  **  beneficiary '^  shall  include 
every  person  entitled  to  such  money,  and  the  executors,  ad- 
ministrators, and  assigns  of  any  person  so  entitled  .  .  . 
"  unless  a  contrary  intention  appears,"  to  preclude  such  ap- 
plication. Even  if  this  interpretation  clause  were  applicable, 
the  added  words  "executors,  administrators,  and  assigns'' 
would  probably  not  in  any  wise  affect  the  interest  which  the 
beneficiary  would  take  under  the  statute  without  such  words: 
Re  Eaton,  23  0.  B.  593. 

Under  the  English  statute  the  Courts  have  held  that  a 
policy  such  as  that  now  being  considered  "amounts  to  a 
settlement  on  the  wife  and  children,  by  creating  vested  in- 
terests as  joint  tenants  in  such  of  them  as  were  living  at  the 
settlor's  death:"  per  North,  J.,  in  In  re  Seyton,  34  Ch.  D. 
511,  517.  It  was  further  held  that  the  beneficiaries  all  take 
"  like  shares."  The  decision  of  Chitty,  J.,  in  In  re  Davies, 
[1892]  1  Ch.  90,  follows  this  authority,  and  is  approved  by 
Joyce,  J.,  in  In  re  Griffiths,  [1903]  1  Ch.  739,  743.  If  the 
nature  of  the  interests  of  designated  preferred  beneficiaries 
under  our  Act  be  the  same,  cadit  quaestio,  because,  as  joint 
tenants  with  her,  the  two  children  of  John  S.  Philips  would 
be  entitled  to  the  share  of  his  wife,  had  she  survived  him. 

Sub-section  7  of  sec.  159  of  our  statute  provides  that 
"where  two  or  more  beneficiaries  are  designated  or  ascer- 
tained, but  no  apportionment  among  them  is  made,  all  the  said' 
beneficiaries  shall  be  held  to  share  equally  in  the  same " 
(i.e.,  the  insurance  fund).  Section  8,  as  amended  by  4  Edw. 
VII.  ch.  15,  sec.  7,  provides  for  re-apportionment  by  the  as- 
sured in  the  event  of  the  death  of  one  or  more  of  several  pre- 
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ferred  beneficiaries  during  the  lifetime  of  the  assured,  and 
the  survivorship  in  default  of  such  re-apportionment.  Sec- 
tion 160  provides  for  re-apportionment  by  the  assured 
amongst  preferred  beneficiaries  while  all  such  beneficiaries 
designated  are  still  alive.  There  being  no  corresponding 
statutory  provisions  in  England,  the  question  for  detennina- 
tion  is  whether,  by  reason  of  the  presence  of  these  clauses  in 
our  Act,  the  interests  of  the  wife  and  children  designated  as 
beneficiaries  should  be  held  to  be  other  than  those  of  joint 
tenants. 

This  question  presents  many  diflSculties.  If  there  were 
an  apportionment  in  other  than  equal  shares,  joint  tenancy 
would  seem  impossible,  equal  interest  in  joint  tenancy  being 
of  its  essence.  Perhaps  any  actual  apportionment  made  by 
the  assured,  though  in  equal  shares,  would  require  that  the 
beneficiaries  should  take  in  severalty  and  not  jointly.  But 
that  the  presence  in  the  statute  of  provisions  enabling  the 
assured  to  apportion  suffices  to  prevent  an  unapportioned 
insurance  in  favour  of  two  or  more  preferred  beneficiaries 
coming  to  them  as  joint  tenants,  is,  I  think,  doubtful.  The 
insured  has  refrained  from  exercising  any  power  conferred 
upon  him  by  express  apportionment  to  make  the  interests  of 
the  beneficiaries  several  instead  of  joint.  The  clause  declar- 
ing that,  in  the  absence  of  apportionment,  designated  bene- 
ficiaries "  shall  be  held  to  share  equally ''  does  not  necessarily 
mean  more  than  that  the  interest  of  each  shall  be  the  same, 
and  is  therefore  consistent  with  the  subsistence  of  the  joint 
tenancy  which,  upon  the  provisions  of  sub-sec.  1  of  sec.  159, 
if  standing  alone,  the  policy  now  dealt  with  must,  upon  the 
English  authorities,  have  been  held  to  create.  The  Ontario 
legislature  adopted  the  provisions  now  found  in  sub-sec.  1  of 
sec.  159  from  the  English  statute,  and  has  more  than  once 
re-enacted  them  since  it  has  been  decided  that  these  provi- 
sions make  several  beneficiaries  under  the  same  policy  to 
whom  they  apply  joint  tenants  of  the  insurance  fund.  Such 
re-enactment  usudly  imports  an  adoption  by  the  legislature 
of  the  construction  already  put  upon  the  statute  by  the  Courts. 
Can  it  be  said  that  the  other  provisions  of  the  Ontario  Act 
suffice  to  exclude  that  implication,  in  such  circumstances  as 
exist  in  the  present  case?  Having  regard  to  the  strong  lean- 
ing against  joint  tenancies,  and  to  the  eagerness  with  whieli 
expressions  in  the  least  indicative  of  an  intention  that  ther:; 
should  be  a  division,  are  seized  upon  to  create  tenancies  in 
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common,  it  may  be  that  the  interests  should  be  deemed  thtK> .; 
of  tenants  in  common:  Robertson  v.  Fraser,  L.  R.  6  Ch.  at 
p.  696;  Re  Yates,  [1891]  3  Ch.  53;  Re  Wooley,  [1903]  2 
Ch.  206. 

But,  whatever  question  there  may  be  as  to  the  joint  or 
several  character  of  the  interests  to  be  taken  by  the  bene- 
ficiaries named  in  this  policy,  had  they  all  survived  the  in- 
sured, can  there  be  any  as  to  the  contingent  nature  of  such 
interests?    .     .     . 

[Reference  to  In  re  Seyton,  34  Ch.  D.  at  p.  517;  In  re 
Adams,  23  Ch.  D.  525 ;  Cleaver  v.  Mutual  Reserve  Fund  life 
Assn.,  [1892]  1  Q.  B.  147,  154,  168,  160.] 

It  therefore  seems  reasonably  clear  that,  apart  entirely 
from  the  operation  of  sub-sec.  8  of  sec.  159  (sec.  7  of  4  Edw. 
VII.  ch.  15),  a  preferred  beneficiary  under  a  policy  within 
sub-sec.  1  of  sec.  159  does  not  acquire  an  absolute  interest, 
but  merely  an  interest  contingent  upon  his  being  alive  when 
the  insured  dies.  Therefore,  although  the  surviving  chil- 
dren cannot  invoke  sub-sec.  8  of  sec.  169  of  the  Insurance  Act 
(4  Ed»w.  VII.  ch.  15,  sec.  7),  because  unable  to  shew  that  the 
wife  predeceased  her  husband,  neither  can  the  representatives 
of  the  wife  prove  that  her  contingent  interest  as  cestui  que 
trust  became  absolute  and  passed  to  them,  because  they  in 
turn  cannot  prove  that  she  was  living  at  the  death  of  her 
husband. 

Upon  the  present  motion  the  onus  is,  in  my  opinion, 
clearly  upon  the  applicants,  who  seek  payment  out  of  Court 
of  what  they  allege  to  be  Mrs.  Philips^s  share  of  the  insur- 
ance fund.  This  fact  would  suffice  to  prevent  their  suc- 
cess. But,  had  the  motion  been  on  behalf  of  the  chil- 
d^n  for  payment  out  of  the  entire  fund  to  them,  the  result 
must,  in  my  opinion,  have  been  the  same.  The  representa- 
tives of  the  deceased  wife,  opposing  such  a  motion  upon  the 
ground  that  her  interest  had  become  absolute,  and  had  a^ 
such  devolved  upon  them,  must  still  assert  the  affirmative, 
that  the  wife  was  alive  at  the  time  of  the  death  of  the  hus- 
band, and  the  onus  of  proof,  as  determined  in  Wing  v.  An- 
grave,  8  H.  L.  C.  187,  is  on  the  person  asserting  the  affirma- 
tive. There  is  no  presumption  of  the  survivorship  of  the  wife 
or  of  the  husband.  Neither  will  the  law  presume  that  most 
improbable  thing,  that  the  cesser  of  the  two  lives  was  simul- 
taneous: Best  on  Evidtence,  9th  ed.,  p.  348.  In  the  absence 
of  evidence,  therefore,  the  persons  asserting  that  the  wife  was 
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alive  at  the  time  of  the  death  of  the  husband,  must  be  held 
to  fail,  in  whatever  form  the  question  arises.  They  caruot 
prove  the  event  upon  which  the  contingent  interest  of  the  wife 
would  have  become  absolute  and  transmissible. 

I  have  been  refeiied  to  an  interesting  and  instructive 
article,  discussing  these  problems,  to  be  found  in  vol.  16  of 
the  "  Green  Bag/'  p.  237. 

Had  Mrs.  Philips  been  sole  beneficiary,  a  resulting  trust 
in  favour  of  the  estate  of  the  husband  would  arise.  But  the 
provision  of  the  statute  that  *'  so  long  as  any  object  of  the 
trust  remains,  the  money  payable  under  the  contract  shall  not 
be  subject  to  the  control  of  the  assured  or  of  his  or  her  credi- 
tors, or  form  part  of  his  estate  when  the  sum  secured  by  the 
contract  becomes  payable,^^  precludes  any  such  resulting  trust 
arising,  and  imports  that  the  lapse  of  the  share  of  one  of 
several  preferred  beneficiaries  enures  to  the  benefit  of  the  sur- 
viving beneficiaries,  independently  of  the  operation  of  sub- 
sec.  8  of  sec.  159  of  the  Insurance  Act. 

If  such  lapse  should  give  rise  to  a  resulting  trust  in 
favour  of  the  estate  of  the  insured,  no  advantage  to  the  appli- 
cant could  ensue.  In  that  event  the  fund  woidd  pass  two- 
thirds  to  the  named  beneficiaries  under  the  policy,  and  the 
remaining  third  to  the  three  daughters  of  the  insured  as  his 
next  of  kin. 

An  order  will  issue  declaring  the  entire  fund*  in  Court  to 
be  the  property  in  equal  shares  of  the  two  infant  children  of 
John  S.  Philips,  deceased,  and  directing  that,  subject  to  fur- 
ther order,  it  remain  in  Court  until  they  respectively  attain 
the  age  of  21  years,  and  be  then  paid  out  to  them  with  accrued 
interest.  In  the  circumstances,  costs  of  all  parties  of  this 
motion  should  be  paid  out  of  the  fund,  and'  the  order  may 
so  provide. 


Meredith,  C.J.  May  11th,  1906. 

CHAMBERS. 

BAERY  V.  TORONTO  AND  NIAGARA  POWER  CO. 

Discovery — Examination  of  Officer  of  Company — Senior  As» 
sistant  Engineer, 

Appeal  by  defendants  from  order  of  Master  in  Chambers, 
ante  700,  refusing  to  set  ai^ide  an  appointment  for  the  ex- 
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amination  for  discovery  of  Julian  Thomley  as  an  ofl&cer  of 
defendant  companies. 

J.  H.  Moss,  for  defendants. 
W.  E.  Middleton,  for  plaintifif. 

Meredith,  C.J.,  held  that  plaintiflE  had  a  right  to  ex- 
amine Thomley,  and  dismissed  the  appeal.  Costs  to  be  costs 
in  the  cause,  unless  the  Judge  at  the  trial  otherwise  orders. 


Meredith,  C.J.  May  11th,  1906. 

OHAMBEBX. 

McPHEE  V.  McPHEE  AUTOMATIC  CO. 

Discovery — Production  of  Boohs  of  Company  —  Affidavit  on 
Production — Privilege — Relevancy. 

Appeal  by  defendants  from  order  of  Master  in  Chambers, 
ante  609,  directing  them  to  file  a  further  affidavit  on  pro- 
duction. 

6.  M.  Clark,  for  defendants. 

G.  B.  Strathy,  for  plaintiff. 

Meredith,' C. J.,  directed  that  defendants  should  file  an 
affidavit  setting  out  entries  relating  to  matters  in  question, 
and  produce  books  for  inspection  and  at  the  trial. 

Costs  in  the  cause. 


May  11th,  1906. 
divisional  court. 

NEWELL  V.  CANADIAN  PACIFIC  R.  W.  CO. 

Railway  —  Injury  to  Child  Playing  in  Yard  —  Consequent 
Death — LidbiKiy  of  Railway  Company — Neglect  to  Fenc$ 
— Proximate  Cause  of  Injury — Negligence — Trespasser. 

Motion  by  plaintiffs  to  set  aside  nonsuit  entered  by  Fal- 
CONBRIDGE,  C.J.,  at  the  trial  at  Toronto  of  an  action  by  the 
father  and  mother  of  a  boy  who  was  killed  in  defendants' 
yard  by  a  shunting  train,  to  recover  damages  for  his  death. 
R.  S.  Robertson,  Stratford,  for  plaintiffs. 
.  Angus  MacMurchy,  for  defendants. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  :— Williams  v.  Great  Western  R.  W.  Co.,  L.  R. 
9  Ex.  158,  is,  perhaps,  an  extreme  case  (Pollock  on  Torts, 
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7th  ed.,  p.  42),  and  is  in  any  event  quite  distinguishable 
from  the  ease  in  hand  .  .  .  ;  in  that  case  the  child'  hui^ 
was  lawfully  on  the  railway  track  on  a  level  road-crossing, 
which  should  have  been  protected  by  a  gate  or  stile  for  the 
special  protection  of  people  using  the  footpath,  and  the  child 
was  found  injured  at  the  very  spot  where  the  path  and  the 
rails  intersected;  and  the  child  in  the  Exchequer  case  was 
but  4  years  of  age,  while  in  this  case  the  lad,  over  8,  waa  old 
enough  to  care  for  himself. 

Here  the  lad  was  wrongfully  trespassing  in  the  yard  of 
defendants,  where  he  had  no  business  or  invitation  to  be,  and 
he  was  killed  over  400  feet  from  the  place  where  he  came 
upon  the  property  of  defendants.  There  seems  to  be  no 
reasonable  connection  between  the  absence  of  a  fence  (even 
assuming  that  the  statute  requires  this)  and  the  death  of  the 
boy.  He  came  upon  the  yards  and  strayed  all  over,  picking 
up  coal,  and  finally  getting  himself  under  or  alongside  the 
wheels  of  a  freight  car — which,  being  slightly  moved  in  the 
operating  of  the  railway,  caused  his  death.  He  was  old 
enough  to  know  and  imderstood  he  was  in  a  place  where  he 
ought  not  to  be,  and  where  he  had  been  admonished  by  his 
parents  not  to  go. 

It  is  not  necessary  to  decide  as  to  the  statutory  duty  of 
the  company  at  this  place,  but  my  strong  impression  is  that 
there  has  been  no  violation  of  the  law  on  their  part,  as  against 
people  trespassing. 

The  nonsuit  was  right,  on  the  ground  that  no  negligence 
is  attributable  to  defendants  which  was  the  proximate  cause 
of  the  accident. 

It  is  necessary  for  the  plaintiff  to  establish  by  evidence 
circumstances  from  which  it  may  fairly  be  inferred  that  there 
is  reasonable  probability  that  the  accident  resulted  from  the 
absence  of  a  fence  at  the  place  where  the  boy  entered  on 
defendants^  property.  This  rule  laid  down  ...  in 
^  Daniel  v.  Metropolitan  R.  W.  Co.,  L.  R.  3  C.  P.  216,  standi 

affirmed  by  the  House  of  Lords:  S.  C,  L.  R.  6  H.  L.  45 

The  plaintiffs  have  not  satisfied  the  onus  cast  upon  them,  and 
the  judgment  should  be  affirmed. 

Cases  shewing  that  the  failure  to  fence  (if  it  was  evidence 
of  negligence)  was  not  the  effective  cause  of  the  accident, 
may  be  here  noted:  Mayer  v.  Atterton,  L.  R.  1  Ex.  238; 
Hughes  V.  McDonald,  2  H.  &  C.  774;  Harrold  v.  Wahning, 
[1898]  2  Q.  B.  322 ;  and  McDonell  v.  Great  Western  R.  W. 
Co.,  [1903]  2  K.  B.  331. 
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Britton,  J.  May  12th,  1906. 

TRIAL. 

SHUBIE  V.  WHITE. 

Vendor  arid  Purchaser — Sale  of  Land — Executed  Contract — 
Delivery  of  Deed — Action  by  Purchaser  to  Rescind — Z?e- 
fective  Title  —  Reliance  on  Representations  —  Absence  of 
Fraud — Reformation  of  Deed — Other  Relief — Costs. 

In  the  statement  of  claim  plaintiff  alleged  that  defendant 
represented  that  she  was  the  owner  of  lot  137  and  the  west- 
erly part  of  lot  129  in  the  village  of  Wellington,  which  land 
plaintiff  desired  to  purchase,  and  thought  he  was  purchas- 
ing, when,  in  fact,  defendant  did  not  own  the  westerly  part 
of  lot  129,  and  her  title  to  lot  127  was,  at  the  most,  a  rever- 
sion expectant  upon  a  life  estate.  Plaintiff  asked  that  the 
conveyance  to  him  and  the  mortgage  given  by  him  to  defen- 
dant be  set  aside,  and  $500  paid  by  him  returned. 

At  the  trial  plaintiff  was  allowed  to  amend  by  alleging :  (1) 
that  Ellen  B.  Fones  was,  and  defendant  was  not,  the  owner 
of  lot  127;  (2)  that  there  was  a  mutual  mistake  of  fact,  (a) 
as  to  defendant's  ownership  of  these  lands,  and  (b)  as  to 
the  land  plaintiff  supposed  he  was  buying  and  defendant 
supposed  she  was  selling;  (3)  that,  as  defendant  had  no  estate 
or  interest  to  convey,  there  was  a  total  failure  of  considerar 
tion,  and  so  plaintiff  was  entitled  to  a  rescission  of  the  trans- 
action; (4)  that  it  was  expressly  agreed,  at  the  time  of  tha 
execution  and  delivery  of  the  deed  and  mortgage,  that  de- 
fendant would  shew  and  give  to  plaintiff  a  good  title  to  lot 
127,  and  that  defendant  was  to  have  security  only  upon  the 
land  conveyed  to  plaintiff;  (5)  that  the  deed  and  mortgage 
were  the  only  contract  between  the  parties;  (6)  that  defen- 
dant led  plaintiff  to  enter  into  the  transaction,  and  induced 
plaintiff  to  pay  the  $500,  and  to  give  a  mortgage  with  full 
covenants  for  title,  upon  the  understanding  that  defendant 
would  be  bound  to  give  ^uch  covenant  in  the  conveyance  from 
her  as  would  ensure  to  plaintiff  a  good  title  in  the  land  he 
was  purchasing;  and  (7)  that  plaintiff  was  entitled  to  have 
the  deed  reformed  in  accordance  with  the  true  agreement. 

Xo  fraud  was  in  terms  alleged  against  defendant. 

F.  Amoldi,  K.C.,  and  G.  0.  Alcorn,  K.C.,  for  plaintiff. 

A.  H.  Marsh,  K.C.,  and  E.  G.  Porter,  Belleville,  for  de- 
fendant. 
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Britton,  J.: — .  .  .  Plaintiff,  who  is  a  druggist 
carrj'ing  on  business  in  Wellington,  supposed  that  defendant 
owned  and  was  willing  to  sell  a  parcel  of  land  in  that  village. 
This  parcel  wa^  commonly  called  "the  Fones  property/' 
Plaintiff  on  1st  Januaiy,  1906,  sought  and  obtained  an  in- 
terview with  defendant  at  her  own  Tesideno&  in.  Tcenton. 
Tlaintiff  called  it  "  the  Fones  property,"  asked  defendant  if 
she  would  sell,  and  her  price.  Defendant  said  she  would 
sell  for  $2,500.  As  a  result  of  negotiation,  defendant  agreed 
to  accept  and  plaintiff  agreed  to  pay  $2,300  for  this  property, 
$500  cash  and  the  balance  in  6  years,  with  interest  at  6  per 
cent,  per  annum.  Nothing  was  said  about  a  mortgage  for 
unpaid  purchase  money.  Having  arrived  at  this  point,  de- 
fendant said,  "  I  suppose  I  can  go  ahead  and  get  the  neces- 
sarj'  papers  made  out,"  and  plaintiff  said  **  Yes."  All  this 
was  oral.  On  the  following  day  plaintiff  wrote  to  defendant 
saying  that  defendant  could  prepare  the  papers  and  send 
them  to  plaintiff,  and  asking  if  the  $500  were  wanted  im- 
mediately, or  if  1st  May  would  be  time  enough,  and  also 
asking  that  the  price  be  kept  as  a  secret  between  them,  as  he 
did  not  want  outsiders  to  know  what  he  was  pajnng  for  the 
property.  Defendant  did  not  agree  to  give  time  for  the 
$500,  but  instructed  her  solicitor,  Mr.  Bleasdell,  of  Trenton, 
to  prepare  deed  and  mortgage.  On  4th  January  defendant 
telephoned  plaintiff  that  papers  were  ready,  but  plaintiff  had 
then  repented,  and  he  refused  to  go  on,  but  offered  to  pay 
the  expense  of  preparation  of  papers.  Defendant  would  not 
listen  to  any  such  proposition,  but  insisted  upon  plaintiff 
carrying  out  the  purchase,  and  she  at  once  took  very  active 
measures  with  a  view  to  compelling  plaintiff  to  do  so.  On 
5th  January  defendant  sent  Bleasdell  down  from  Trenton  to 
Wellington  with  a  deed  which  she  had  executed  and  with  the 
mortgage  to  be  executed  by  plaintiff,  and  she  placed  the 
matter  in  the  hands  of  Porter  &  Camew,  solicitors  in  Belle- 
ville. On  5th  January-  plaintiff  refused  to  accept  deed  or  to 
execute  mortgage.  On  6th  January  Porter  &  Camew  wrote 
to  plaintiff  threatening  proceedings,  etc.  On  8th  January 
plaintiff  decided  to  carr^-  out  the  purchase,  and  so  wrote  to 
Porter  &  Camew  and  to  defendant.  In  plaintiff's  letter  to 
Porter  &  Camew  he  says:  "I  presume  your  client  has  a 
good  title  and  will  furnish  an  abstract  of  the  same."  On  9th 
January,  notwithstanding  plaintiff's  letter.  Porter  &  Camew 
issued  a  writ  for  specific  performance.  The  completion  of 
the  matter  was  left  with  Mr.   Bleasdell,  and  from  him  the 
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deed  was  accepted,  and  to  hiin  the  mortgage  was  delivered 
and  money  paid.  Plaintitf  unfortunately  did  not  ask  assist- 
ance from  any  solicitor.  He  was  in  conference  with  Mr. 
Ostrom,  but  the  latter  says  he  did  not  act  for  plaintiff,  al- 
though when  Mr.  Bleasdell  told  plaintiff  that  Mr.  Porter 
said  plaintiff  had  waived  his  right  to  an  abstract  of  title,  and 
had  accepted  the  title,  Mr.  Ostrom  told  plaintiff  he  did  not 
think  that  was  correct.  .  .  .  Plaintiff  did  not  then  in- 
sist upon  abstract  or  any  other  evidence  of  title,  but  relied 
upon  Mr.  Bleasdell's  statement  that  defendant  had  a  good 
title. 

Plaintiff  was  pushed,  if  not  improperly,  certainly  strenu- 
ously, to  completion,  but  he  is  a  business  man,  and  was  with- 
in reach  of  all  necessary  legal  assistance.  He  voluntarily 
went  to  Trenton  to  carry  out  the  purchase,  and  chose  to  rely 
upon  what  Mr.  Bleasdell  -said.  I  think  Mr.  Bleasdell  acted 
in  good  faith,  and  did  not  knowingly  represent  anything 
other  than  as  he  thought  it  to  be. 

I  am  of  opinion,  and  so  find>  that  plaintiff  did  not  at  first 
intend  to  buy  anything  more  than  "  the  Fones  property,'^  and 
he  had  no  accurate  idea  of  just  where  the  limits  of  that  pro- 
perty were.  He  frankly  states  that  he  did  not  know  its  lake 
frontage,  and,  apart  from  Mrs.  Fones,  Mrs.  Whittier,  and 
defendant,  no  witness  knew  the  exact  eastern  limit  of  it. 
Defendant  did  not  intend'  to  sell  anything  more  than  "  the 
Fones  property,''  and  she  did  not  intend  to  sell  or  to  induce 
plaintiff  to  think  that  he  was  purchasing  any  land  to  the  east 
of  what  was  called  the  old  "  dilapidation  "  fence,  now  on  the 
ground.  .  .  .  Plaintiff,  in  my  opinion,  at  first  supposed, 
even  if  he  did  not  know,  that  the  eastern  limit  of  "  the  Fones 
property"  was  the  old  fence. 

When  plaintiff  heard  the  description  read,  and  when  Mr. 
Bleasdell  attempted  to  point  out  the  property  on  the  place, 
plaintiff  appeared  to  think  that  the  description  included  land 
farther  east  than  defendant  owned,  and  he  called  attention 
to  the  fact  of  there  being  a  fence  to  the  west  of  where  this 
description  carried  the  eastern  limit.  Bleasdell,  who  then 
knew  nothing  personally  of  defendant's  holding,  thought  the 
description  correct,  and  so  stated.  This  description  in  deed 
and  mortgage  was  prepared  by  Mr.  Bleasdell  under  circum- 
stances given  by  him  at  the  trial,  he  attempting  to  get  from 
the  old  conveyance  a  proper  di^scription  of  the  land  which 
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defendant  intended  to  sell.  There  is  no  evidence  that  defen- 
dant herself  knew  until  after  examination  of  both  deed 
and  mortgage  that  there  was  anything  wrong.  I  find 
that  defendant  was  not  guilty  of  any  fraudulent  misrepre- 
sentation or  concealment  in  regard  to  this  description,  or  the 
quantity  of  land  she  was  selling.  Defendant  did  not^  in  fact, 
own  any  of  the  westerly  part  of  lot  129.  As  to  title,  defen- 
dant supposed  she  owned,  and  represented  to  plaintiflE  that 
she  did  own,  land  which  is  in  fact  lot  127. 

I  find  that  there  was  no  mutual  mistake  of  fact. 

I  am  not  able  to  find  upon  the  evidence  that  there  was 
any  such  express  agreement  as  to  title,  or  as  to  the  covenants 
to  be  inserted  in  the  deed,  as  is  alleged  by  plaintiflE  in  his 
amended  statement  of  claim. 

Fraud  having  been  negatived,  and  the  deed  of  conveyance 
having  been  executed,  plaintiflf  is  not  entitled  to  a  rescission 
or  to  the  relief  asked  for.  This  is  unquestionably  a  hard 
case  for  plaintiff.  He  has  agreed  to  pay  what,  upon  the  evi- 
dence, is  a  large  price  for  property  about  which  there  is  ques- 
tion as  to  title  and  possession.  In  accepting  the  conveyance 
without  investigation  of  title,  and  in  consenting,  merely  be- 
cause a  law  suit  was  threatened,  to  hastily  complete,  without 
legal  advice,  a  transaction  upon  which  he  rashly  entered,  he 
made  a  great  mistake,  but  in  deciding  thus  upon  the  evidence 
I  am  bound  by  cases.     .     .     . 

[Beference  to  Cameron  v.  Cameron,  14  0.  E.  561 ;  Bell  v. 
Macklin,  15  S.  C.  R.  576 ;  Brownlee  v.  Campbell,  5  App.  Cas. 
925;  McCall  v.  Farthome,  10  Gr.  324;  Redgrave  v.  Hurd,  20 
Ch.  D.  1;  Follis  v.  Porter,  11  Gr.  442;  Seddon  v.  North- 
Eastern  Salt  Co.,  [1905]  1  Ch.  326;  Thomas  v.  Crooks,  11 
App.  Cas.  579.] 

It  was  conceded  by  defendant  that  plaintiff  might  be  en- 
titled to  succeed  if  in  this  case  there  was  an  entire  failure  of 
consideration,  as  there  would  be  if  no  title  in  defendant  lo 
the  property  she  assumed  to  sell.  ■  I  cannot  find  that  nothing 
passed  by  the  conveyance  to  plaintiff.     .     .     . 

[Statement  as  to  the  title.] 

In  the  view  I  take  of  the  case,  I  am  unable  to  give  plain- 
tiff any  relief,  and  must  dismiss  the  action,  but,  considering 
all  the  facts  in  regard  to  the  sale  and  to  the  present  com- 
plication, and  that  possession  is  at  least  claimed  by  Mrs. 
Fones,  I  do  not  allow  costs. 

Action  dismissed  without  costs. 
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Makch  30th,  1906. 

DIVISIONAL  COURT. 

FEDERAL  LIFE  ASSURANCE  CO.  v.  STINSON. 

Assignments  and  Preferences — Execution  Creditors — Claims 
Proved  in  Mortgage  Action  not  affected  by  Mortgagor's 
Subsequent  Assignment  for  Creditors. 

In  an  action  for  foreclosure  pending  in  the  office  of  ihe 
local  Master  at  Hamilton,  4  execution  creditors  of  the  mort- 
gagor were  joined  as  parties  and  proved  claims.  The  Master 
directed  these  execution  creditors  to  redeem  the  plaintiffs  on 
29th  November,  1905.  A  few  days  before  the  time  ap- 
pointed for  redemption,  one  Swanson  acquired  the  claims  of 
the  4  execution  creditors,  and  on  his  application  was  added 
as  a  party  defendant.  On  29th  November  Swanson  redeemed 
plaintiffs,  pursuant  to  the  terms  of  the  report,  paying  the 
redemption  money  into.  Court,  and  plaintiffs'  mortgage  was 
assigned  to  him.  The  Master  then  took  a  new  account,  and 
directed  the  defendants  by  writ  (the  mortgagor  and  his  wife) 
to  redeem  on  12th  January,  1906,  Swanson  both  as  assignee 
of  plaintiffs  and  as  assignee  of  the  execution  creditors.  On 
2nd  January,  1906,  the  mortgagor  made  an  assignment  for 
the  benefit  of  creditors  to  one  C.  S.  Scott,  who  then  applied 
to  be  added  as  a  party  and  for  an  extension  of  time  for  re- 
demption, alleging  on  the  application  that  plaintiffs  had  re- 
ceived rents  which  had  not  been  credited  in  their  mortgage 
account,  and  also  contending  that  the  claims  of  the  execution 
creditors  had  been  cut  out  by  the  assignment  for  the  benefit 
of  creditors.     Scotfs  application  was  heard  before  Mabee, 
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J.,  in  Chambers,  on  9th  January,  1906,  and  an  order  wad 
made  adding  Scott  as  a  party,  and  referring  the  action  back 
to  the  Master  to  appoint  a  new  day  for  redemption,  leaving 
open  for  decision  by  the  Master  the  questions  as  to  the  re- 
ceipt of  rents  and  the  efifect  of  the  assignment  for  the  bene- 
fit of  creditors.  The  Master  thereupon  ruled  that  Scott  was 
entitled,  as  against  Swanson,  to  open  the  mortgage  account, 
and  to  go  into  the  question  of  rents,  and  also  to  redeem  Swan- 
son,  on  paying  only  the  amount  which  might  be  found  due 
under  plaintiffs'  mortgage,  irrespective  of  the  amount  due  to 
him  as  assignee  of  the  execution  creditors. 

An  appeal  by  defendant  Swanson  from  this  ruling  was 
allowed  by  Falconbridge,  C.  J.,  on  22nd  February,  1906 ;  and 
defendant  Scott  appealed  to  a  Divisional  Court  from  the 
order  of  Falconbridge,  C.J. 

D.  L.  McCarthy,  for  defendant  Scott. 

H.  Cassels,  K.C.,  and  K.  S.  Cassels,  for  defendant  Swan- 
son. 

The  question  as  to  the  right  to  open  tlie  mortgage  account 
in  respect  of  rents  alleged  to  have  been  received  was  disposed 
of  on  the  argument  adversely  to  the  appellant.  The  appel- 
lant also  asked  for  a  sale  in  lieu  of  foreclosure. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J.,  Mabee, 
J.),  was  delivered  by 

Boyd,  C.  :— By  report  of  29th  May,  1905,  the  Master 
under  the  order  of  reference  found  what  was  due  to  plain- 
tiffs in  respect  of  the  mortgages,  and  also  what  was  due 
to  the  4  execution  creditors  who  came  in  pursuant  to  notice 
(Rule  746,  form  7),  and  proved  their  claims.  He  also  fctthd 
the  priorities  as  between  all  the  parties  to  the  action  who 
had  proved  claims — these  4  ranking  in  order  after  plaintiffs. 
He  certifies  that  these  are  the  only  incumbrances  upon  the 
mortgaged  property.  He  also  appoints  a  day  for  the  4  sub- 
sequent incumbrancers  to  pay  off  the  claim  of  plaintiffs  on 
the  footing  of  the  mortgage.  All  this  matter  is  res  judicata, 
and  puts  the  creditors  who  have  proved  in  a  different  position 
from  the  status  they  once  occupied  as  judgment  or  execution 
creditors.  Their  claims  now  attach  upon  the  property,  and 
they  are  entitled  to  redeem  and  share  the  benefits  of  the 
action,  to  the  exclusion  of  all  other  creditors  who  have  failed 
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to  come  into  the  litigation,  and  whose  claims  are  not  estab- 
lished before  the  Master. 

W.  J.  Swanson  acquired  the  claims  of  the  4  subsequent 
incumbrancers,  and  paid  the  redemption  money  to  the  mort- 
gagee plaintiffs  within  the  time  limited,  and  thereupon  tlio 
Master  made  his  subsequent  report  of  date  12th  December, 
1905,  and  took  the  subsequent  account  of  what  was  due  in 
.  respect  of  the  redemption  money  and  the  4  claims  proved, 
and  appointed  the  aggregate  sum  to  be  paid  by  the  mort- 
gagors on  12th  January,  1906. 

This  matter  was  also  res  judicata  before  the  transfer  of 
interest  occurred  on  2nd  January,  when  the  appellant  Scott 
was  appointed  assignee  of  Stinson  under  E.  S.  0.  1897  ch. 
147,  sec.  11,  as  amended  by  3  Edw.  VII.  ch.  7,  sec.  29  (0.) 

It  is  now  urged  that  Scott  should  be  entitled  to  redeem 
quoad  the  mortgage  money,  but  that  the  4  assignments  of 
the  claim  of  the  subsequent  incumbrancers  should  be  dealt 
with  under  the  footing  of  the  Assignments  Act,  ch.  147,  as 
being  claims  of  judgment  or  execution  creditors  whose  exe- 
cutions have  not  been  completed  by  payment. 

This  position  appears  to  me  quite  untenable.  These 
claims  have  passed  beyond  the  judgment  and  execution  stage, 
and  are  not  within  the  meaning  ot  the  Act.  The  assignment 
takes  precedence  of  the  various  varieties  of  process  mentioned 
in  the  new  section,  including  "orders  appointing  receivers 
by  way  of  equitable  execution;"  but  it  cannot  operate  as  to 
parties  in  this  mortgage  action  whose  priorities  have  been 
determined  by  the  Court  to  the  exclusion  of  all  other  credi- 
tors, including  those  represented  by  the  assignee.  These 
claimants  have  taken  advantage  of  the  litigation,  and  have 
taken  steps  in  faith  thereof,  and  are  entitled  to  be  secured 
by  the  Court  in  any  benefit  thus  obtained.  '  The  assignee 
can  get  no  relief  in  this  action  other  than  that  claimable 
by  his  assignor — the  right  to  redeem  all  these  securities 
as  consolidated  in  the  report  of  the  Master.  The  estate  came 
to  the  hands  of  the  assignee  (as  to  this  part  of  it)  burdened 
by  the  various  incumbrances  so  declared  by  the  action  of 
the  Court,  and  the  transfer  of  interest  in  the  equity  of  re- 
demption to  the  assignee  pending  litigation,  and,  at  this 
stage  of  it,  cannot  revolutionize  what  has  been  done. 

If  a  deposit  of  $300  is  made,  to  answer  expenses  of  sale, 
and  the  assignee  undertakes  to  pay  further  expenses  of  salo, 
if  any,  the  judgment  may  go  for  sale  instead  of  foreclosure 
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on  a  day  and  upon  the  terms  to  be  settled  by  the  Master  at 
Hamilton. 

The  costs  of  appeal  to  be  added  to  redemption  money  to 
be  paid  by  the  assignee. 


Anglin,  J.  May  12th,  1906. 

chambers. 

Re  TOLHURST. 

Husband  cmd  Wife — Wife  Living  apart — Release  of  Claim  to 
Alimony— R,  S.  0.  1897  ch,  16\y  sec,  12— Right  of  Hus- 
band to  Order  to  Convey  Land  Free  of  Dower — "  By  Law  '^ 
— Construction  of  Statute. 

Motion  by  one  Tolhurst,  for  an  order  undfer  see.  12  of 
R.  S.  0.  1897  ch.  164,  dispensing  with  the  concurrence  of 
his  wife  to  bar  dower  in  a  conveyance  of  a  parcel  of  land 
which  he  was  desirous  of  selling. 

E.  H.  Cleaver,  Burlington,  for  applicant. 

C.  A.  Moss,  for  the  wife. 

Anglin,  J. : — The  wife  has  lived  apart  from  her  husband 
for  several  years,  the  cause  of  separation  being  his  alleged 
intimacy  with  another  woman.  The  applicant  makes  no 
charge  of  impropriety  or  desertion  against  his  wife,  but  re- 
lies .  .  .  upon  an  agreement  made  in  1899  whereby,  he 
alleges,  his  wife  "released  and  relieved  him  of  all  claims 
of  every  kind  and  nature  both  present  and  future,"  in 
consideration  of  a  transfer  then  made  to  her  of  some  house- 
hold furniture  and  real  estate.  The  transfer  of  the  furniture 
and  real  estate  was  undoubtedly  made.  ...  I  am  satis- 
fied that  no  formal  document  of  release  was  ever  executed 
by  her. 

The  husband's  bill  of  sale  to  his  wife,  produced,  is  made 
in  consideration  of  her  releasing  and  discharging  all  claims 
for  alimony  present  and  future ;  his  deed  of  real  estate  is  in 
consideration  of  $1  and  natural  love  and  affection.  There 
never  was,  in  my  opinion,  anything  in  the  nature  of  a  release 
or  an  agreement  for  a  release  of  dower  by  the  respondent. 

The  question  for  determination,  therefore,  is,  whether, 
having  by  contract  disentitled  herself  to  claim  alimony  from 
the  applicant,  Mrs.  Tolhurst's  concurrence  in  his  conveyance 
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of  land,  subsequently  acquired  by  her  husband,  may  be  dis- 
pensed with  under  the  statute,  which  enables  a  Judge  .  . 
to  make  such  an  order  "  where  the  wife  of  an  owner  of  land 
has  been  living  apart  from  him  2  years  under  such  circum- 
stances as  by  law  disentitle  her  to  alimony.''    .    .    . 

[Beference  to  Ee  King,  18  P.  B.  365,  366,  367,  ss  to  the 
care  to  be  taken  to  see  that  the  case  made  by  an  applicant 
comes  clearly  within  sec.  12.] 

It  is  a  cardinal  rule  of  construction  that,  if  possible, 
effect  must  be  given  to  every  word  of  a  statute:  Stone  v. 
Corporation  of  Yeovil,  1  Q.  B.  D.  691,  701.  If  the  conten- 
tion of  the  applicant  should  prevail,  no  effect  whatever  would 
be  given  to  the  words  "  by  law  "  in  the  section  in  question. 
It  is  not  in  every  case  where  the  wife  is  living  apart  *^  under 
such  circumstances  as  disentitle  her  to  alimony  '^  that  juris- 
diction is  conferred,  but  only  where  the  circumstances  are 
such  as  "  by  law  '*  disentitle  her.  We  must  assume  that  the 
legislature  had  some  purpose  in  the  insertion  of  these  quali- 
fying and,  I  think,  restricting  words.  Though  it  is  not 
necessary  to  ascertain  what  that  purpose  was,  reasons  for  such 
a  restriction  readily  suggest  themselves.  For  instance,  it  is 
to  be  expected  that  persons  entering  into  a  formal  arrange- 
ment for  separation,  and  contracting  for  the  extinguishment 
of  the  wife's  right  to  alimony,  will  provide  for  the  release 
of  her  dower  or  otherwise  to  enable  the  husband'  to  convey 
his  lands  freed  from  such  incumbrance.  Moreover,  the  legis- 
lature, in  interfering  with  the  wife's  common  law  right  to 
dower,  is  apparently  in  some  degree  punishing  the  woman 
for  living  apart  from  her  husband  under  such  repreh.ensible 
circumstances  that  she  thereby  forfeits  her  right  to  alimony, 
and  is,  at  the  same  time,  easing  the  hardships  entailed  upon 
the  man  by  a  separation  which  his  conduct  has  not  justified. 
But,  whatever  its  motive,  the  legislature  has  seen  fit  to  re- 
strict the  exercise  of  this  very  special  statutory  jurisdiction 
to  cases  in  which  the  circumstances  are  such  as  "by  law*' 
disentitle  the  wife  to  alimony.  The  fact  that  the  common 
law  right  to  dower  is  seriously  interfered  with  requires  that 
this  section  shall  be  strictly  construed. 

A  right  which  is  barred  by  contract  is  not  usually  spoken 
of  as  a  right  to  which  a  person  is  disentitled  "  by  law.'^  In- 
deed, this  result  of  contractual  stipulation  has  been  more 
than  once    contradistinguished    in    the    construction  of  the 
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acquiesced  in  the  proceedings  upon  which  such  judgment 
was  based,  and  had,  by  delaying  her  present  motion  from 
the  time  of  service  of  the  impeached  notice  (September, 
1904),  until  April,  1906,  been  guilty  of  such  laches  that  she 
is  debarred  from  relief. 

If  the  impeached  proceedings  were  mere  irregularities, 
there  may  be  evidence  of  waiver  sufficient  to  cure  them.  But 
it  is  said  that  no  delay  and  no  acquiescence  suffice  to  cure 
a  nullity:  Hoffmaik  v.  Crerar,  18  P.  R.  473;  Appleby  v. 
Turner,  19  P.  B.  146,  175.  That  the  service  on  Mrs.  French 
and  the  judgment  founded  upon  it  were  nullities  cannot, 
1  think,  be  controverted.  Of  such  there  can  be  no  waiver. 
Unless,  as  suggested  in  Hewitson  v.  Fabre,  the  conduct  of 
defendant  has  been  such  as  raises  an  estoppel  against  her, 
which  requires  the  Court  to  refuse  to  hear  her  when  alleging 
the  nullity  of  the  proceedings  had  against  her,  I  know  of 
no  ground  upon  which  her  present  application  can  be  re- 
fused. 

It  does  not  appear  when  this  defendant  became  aware 
that  no  concurrent  writ  for  service  out  of  the  jurisdiction 
had  been  issued.  That  she  took  any  step  whatever  after 
becoming  aware  of  the  fact  that  no  concurrent  writ  for  ser- 
vice abroad  had  been  issued,  is  certainly  not  proven.  Nor  is 
it  shewn  that  any  step  taken  by  her  induced  other  parties 
to  this  litigation  to  alter  their  positions  to  their  prejudice. 
The  necessary  basis  for  an  estoppel  against  her,  therefore, 
appears  to  be  lacking. 

I  do  not  think  I  can  give  effect  to  Mr.  Hodgins's  state- 
ment that  this  application  is  not  made  on  behalf  of  Mrd. 
French  or  by  her  instructions,  based  upon  the  fact  of  a 
transfer  of  her  interest  to  one  Hudson.  Neither  should  I 
dismiss  this  motion  and  appeal  because  the  order  for  judg- 
ment of  the  local  Judge,  or  his  order  allowing  service  on 
defendant,  has  not  been  formally  set  aside.  To  do  so  wouH 
merely  invite  an  application  to  set  aside  those  orders,  to  be 
followed  by  a  new  motion  for  the  relief  now  asked.  If  she  be 
entitled  to  the  latter  relief,  the  orders  must  fall,  as  of  course, 
on  the  application  of  defendants;  and,  to  avoid  circuity  and 
waste  of  money  and  energy,  they  should,  if  necessary,  be  now 
set  aside. 

But  the  long  delay  and  the  course  taken  by  defendant, 
coupled  with  an  apparent  entire  lack  of  merit  in  her  appli- 
cation,  require   that  while   allowing   her   appeal,   I   should 
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withhold  from  her  costs  both  of  the  appeal  and  of  the  motion 
before  the  Master. 


MULOCK,  C.J.  May  14th,  1906. 

TRIAL. 

ADAMS  V.  FAIRWEATHER. 

Way  —  Private  Right  of  Way  —  Easement — Prescription  — 
Presumption  of  Lost  Orant  —  Evidence — Interruption — 
Inconsistent  User  by  Others — Jus  Publicum. 

Action  for  a  declaration  that  plaintiff  was  entitled  by 
prescription  to  a  right  of  way  appurtenant  to  his  premises,  be- 
ing lot  119  on  the  east  side  of  Bleecker  street,  in  the  city  of 
Toronto,  over  a  strip  of  land,  part  of  the  rear  end  of  defend- 
ant Angus  Fairweather's  property,  known  as  street  num- 
bers 610,  612,  and  614,  on  the  west  side  of  Ontario  street. 

MuLOCK,  C.J. : — The  properties  of  plaintiff  and  defend- 
ant abut  on  a  narrow  street,  12  feet  in  width,  called  Darling 
avenue,  running  north  and  south,  which  at  its  southerly  end 
joins  a  lane  running  easterly  along  the  southerly  limit  of 
premises  No.  610  to  Ontario  street. 

Adjoining  number  610  on  its  north  side  is  number  612, 
and  next  to  612  is  614.  The  total  width  of  these  three 
premises  on  Darling  avenue  is  50  feet. 

The  strip  in  question  is  about  10  or  12  feet  wide,  and  ex- 
tends a  distance  of  33  feet  wholly  across  the  rear  ends  of 
610  and  612,  and  also  in  triangular  shape  for  a  few  feet  into 
614,  the  total  length  of  the  Darling  avenue  side  of  this 
strip  being  about  40  feet,  and  of  the  easterly  side  of  it  about 
33  feet.  The  shorter  side  does  not  extend  into  614.  The 
rear  end  of  plaintiff's  premises  is  about  opposite  the  rear 
end  of  Xos.  612  and  614. 

Plaintiff's  wife  acquired  the  property  now  owned  by  plain- 
tiff in  1880,  and  in  1881  she  with  her  husband  and  family 
took  up  her  residence  upon  it,  residing  there  until  her  death 
in  1900,  when  she  devised  it  to  plaintiff,  who  has  ever  since 
continued  to  be  the  owner  and  occupant  thereof. 
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About  the  time  that  Mrs.  Adams  first  occupied  the  prop- 
erty, she  had  a  stable  built  on  the  rear  part  of  the  prop- 
erty, at  a  distance  of  about  20  feet  back  from  the  westerly 
limit  of  Darling  avenue,  but  in  1890  or  1891  it  was  moved  i-j 
within  4  or  5  feet  of  Darling  avenue. 

Some  years  before  Mrs.  Adams  purchased  the  property', 
a  fence  had  been  erected  along  the  rear  end  of  Xos.  610, 
612,  and  614,  on  the  east  limit  of  Darling  avenue,  and  a 
stable  stood  at  the  rear  of  No.  610,  just  inside  the  fence, 
but  prior  to  such  purchase  this  fence  and  stable  had  dis- 
appeared, and  a  stable  had  been  erected  further  in  on  the  lot, 
the  west  side  thereof  being  about  11  feet  east  of  Darling 
avenue.  From  the  north-west  comer  of  this  stable  a  fence 
had  been  constructed  northerly,  keeping  at  about  11  feet 
easterly  of  Darling  avenue,  and  upon  its  reaching  the  north- 
erly limit  of  No.  612,  it  proceeded  in  a  north-westerly  direc- 
tion until  it  reached  the  easterly  limit  of  Darling  avenue, 
at  a  point  about  half  way  across  No.  614.  The  por- 
tions of  premises  610,  612,  and  614,  westerly  of  the  line 
thus  formed  by  the  stable  and  fence,  constitute  the  strip  in 
question.  They  were  never  thereafter  enclosed,  and,  except 
as  hereinafter  mentioned,  from  May,  1881,  until  December, 
1905,  there  was  nothing  to  prevent  the  public,  including 
plaintiff  and  his  predecessor  in  title,  from  using  the  strip 
as  a  way. 

Much  traffic  passed  along  Darling  avenue,  and  the  strip 
was  freely  used  by  the  public,  especially  in  order  to  allow 
vehicles  to  pass  each  other. 

Plaintiff  testified  that  when  his  wife  purchased  the  prop- 
erty, the  strip  was  unenclosed;  that  he  thought  it  formed 
part  of  Darling  ^avenue ;  and  that  he  remained  under  that 
impression  until  December,  1906,  when  defendants  com- 
menced to  build  upon  it. 

It  was  shewn  at  the  trial  that  plaintiff's  wife  during  her 
occupancy,  and  plaintiff  since,  had  continuously  kept  a  horse 
and  carriage,  using  therefor  the  stable  on  plaintiff's  land,  and 
that  the  way  to  and  from  this  stable  was  by  Darling  avenue, 
and  that  it  was  their  habit  to  drive  in  and  out  by  Darling 
avenue. 

Plaintiff  testified  that  from  May,  1881,  until  the  com- 
mencement of  this  action,  it  was  his  daily  practice  when 
returning  to  approach  the  stable  from  Ontario  street  by  the 
land  referred  to,  to  turn  the  comer  of  Darling  avenue  close 
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to  the  stable,  driving  northerly  along  the  strip,  keeping  as 
close  as  possible  to  its  easterly  limit,  until  about  opposite  to 
his  stable,  in  order  to  get  a  wider  turn  into  his  stable,  and 
that  in  driving  out  of  the  stable  he  drove  across  Darling 
avenue  upon  the  strip.  He  also  testified  that  only  by  follow- 
ing such  a  course  could  he  conveniently  drive  in  and  out  of 
his  stable.  There  was  some  conflicting  evidence  as  to  this 
latter  point  .  .  .  but  the  fair  inference  ...  is 
.  .  .  that  from  May,  1881,  until  the  commencement  of 
this  action,  plaintiff  was  in  the  habit  of  driving  to  and  from 
his  stable,  using  the  strip  in  manner  and  under  the  condi- 
tions and  circumstances  hereinafter  mentioned. 

It  appears  that  a  stable  had  also  been  erected  on  premises 
No.  612,  and  that  in  1885  or  1886  one  Arthur  Wilby,  a 
carter,  rented  first  this  stable,  and  later  the  southerly  stable 
on  premises  610,  occupying  them  in  all  for  about  3  years; 
that  plaintiff  himself  in  1890  rented  the  stable  on  6io  for 
a  year;  that  one  Alfred  Tourgis  on  1st  June,  1894,  rented' 
and  occupied  the  stable  on  610  for  3  years  and  a  half;  and 
that  in  1898  or  1899  one  Alexander  Wilby  rented  and  occu- 
pied this  stable  for  4  or  5  years.  It  was  the  practice  of  these 
tenants,  other  than  plaintiff,  to  make  use  of  this  strip  as  an 
adjunct  to  the  stables,  storing  their  vehicles  there,  aUd  other- 
wise using  it  as  if  the  right  to  do  so  passed  to  them  under 
the  demise  of  the  stables. 

Mrs.  Hogg,  who  leased  the  stable  to  Tourgis  in  1894, 
objected  to  his  cleaning  his  horses  and  storing  his  vehicles 
in  the  yard  to  the  east  of  the  stables,  giving  him  to  under- 
stand that  the  strip  was  available  for  that  purpose.  Tourgis 
accordingly  so  used  and  occupied  it  during  a  considerable 
portion  of  his  tenancy. 

Thus  it  would  seem  that  during  the  20  years  prior  to  the 
commencement  of  this  action,  omitting  the  year  of  plaintiff^s 
tenancy  of  the  stable  on  premises  610,  the  strip  had  been 
so  used  by  various  tenants  for  periods  amounting  in  all  to 
about  one-half  of  the  period  of  20  years  during  which  plain- 
tiff contends  that  he  and  his  predecessor  in  title  had  been 
enjoying  a  way  over  it  as  of  right. 

During  this  period  of  about  10  years  there  were  many 
circumstances  to  interrupt  plaintiff's  passage  over  this  strip. 
The  doors  of  the  stable  opened  outwards.  The  tenants  were 
in  the  habit  of  cleaning  and  feeding  their  horses  upon  it 
and  storing  their  vehicles  thereon  for  long  periods.     This 
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user  constantly  obstructed  plaintiff  when  desiring  to  drive 
over  the  strip.  For  about  2  years  one  tenant,  Albert  Tourgis, 
stored  his  vehicles  on  the  strip,  not  always  in  the  same  place, 
but  leaving  them  wherever  he  chose.  He  had  an  express  wag- 
gon, a  large  covered  waggon,  and  a  run-about,  all  of  which 
at  one  time  or  another  were  stored  on  this  strip  of  under 
11  feet  in  width.  Plaintiff  drove  past  daily,  saw  these  ob- 
structions, which  must  have  interfered  with  his  passage  over 
the  strip,  but  at  no  time  protested  or  made  any  objection  of 
any  kind  to  such  user.     .     .     . 

Frequently  whilst  the  strip  was  being  so  used,  plaintiff 
would  arrive,  and  his  passage  over  it  being  interfered  with 
by  Wilby's  vehicles,  he  would,  in  a  friendly,  neighbourly  way, 
ask  Wilby  to  move  his  waggon  so  as  to  allow  him  to  pass. 
This  Wilby  would  do. 

Plaintiff,  however,  at  no  time  raised  any  objection  to  the 

.  use  Wilby  was  making  of  the  strip,  or  claimed  any  right  to 

use.it  himself.    In  the  absence  of  the  occupants,  plaintiff,  in 

order  to  be  able  to  pass,  would  move  the  vehicles  out  of  his 

way  and  then  replace  them. 

Thus  it  appears  that  for  about  10  years  of  the  20  imme- 
diately preceding  the  commencement  of  this  action,  various 
tenants  of  the  stables  now  the  propert}'  of  defendant  were  in 
occupation  of  the  strip,  and  making  such  use  of  it  as  to  inter- 
rupt plaintiff's  driving  over  it,  unless  the  obstruction  were 
removed;  that  sometimes,  in  response  to  his  friendly  request, 
the  person  in  occupation  would  remove  such  obstruction  and 
allow  him  to  pass;  at  other  times  plaintiff  would  remove  the 
obstruction,  and  on  passing  it,  replace  it;  and  that  on  no 
occasion  did  he  remonstrate  with  any  one  of  the  persons  caus- 
ing such  obstructions,  or  claim     .     .     .     a  way  as  of  right. 

The  only  case  sought  to  be  made  out  at  the  trial  on  be- 
half of  plaintiff  was  an  enjoyment  of  the  easement  in  ques- 
tion by  himself  and  his  predecessor  in  title  from  May,  1881, 
until  December,  1905,  a  period  of  less  than  26  years,  and  he 
claims  to  have  shewn  such  enjoyment  as,  under  E.  S.  0.  1897 
ch.  133,  establishes  a  right  in  him  to  the  easement  in  question. 
Section  35  of  the  statute  enacts  that  "no  claim  which  may 
be  lawfully  made  at  common  law,  by  custom,  prescription,  or 
grant,  to  any  way  ...  to  be  enjoyed  upon,  over,  or  from 
any  land  .  .  .  when  such  way  .  .  .  has  been  actu- 
ally enjoyed  by  any  person  claiming  right  thereto,  without 
interruption,  for  the  full  period  of  20  years,  shall  be  defeated 
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or  destroyed  by  shewing  only  that  such  way  .  .  .  was 
first  enjoyed  at  any  time  prior  to  the  period  of  20  years,  but 
nevertheless  such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be  defeated/^ 

This  section  applies  to  a  claim  at  common  law,  and  does 
not  change  the  common  law  characteristics  of  the  prescriptive 
enjoyment  necessary  in  order  to  create  a  right:  Sturges  v. 
Bridgeman,  11  Ch.  D.  863.  And^the  question  therefore  is, 
whether  the  nature  of  the  enjoyment  by  plaintiff  and  his  pre- 
decessor in  title  was  such  as  at  common  law  would,  if  of 
sufficient  duration,  have  created  a  right  in  him,  and,  if  so, 
whether  such  enjoyment  has  existed  for  a  period  of  20  years 
next  before  the  commencement  of  this  action,  as  required  by 
sees.  35  and  37  of  the  statute:  Goddard^s  Law  of  Easements, 
5th  ed.,  p.  212,  and  cases  cited  in  notes  (g)  and  (h).  The 
words  "enjoyed  by  any  person  claiming  right  thereto ^^  in 
sec.  35,  and  ^^  the  enjoyment  thereof  as  of  right  ^^  in  sub-sec. 
2  of  sec.  38,  following  the  language  of  the  Imperial  statute 
2  &  3  Wm.  IV.  ch.  71,  sees.  2  and  5,  have  been  the  subject 
of  frequent  judicial  interpretation.     .     .     . 

[Reference  to  Bright  v.  Walker,  4  C.  M.  &  R.  at  p.  219; 
Monmouth  Canal  Co.  v.  Harford,  1  C.  M.  &  R.  631;  Tickle 
V.  Brown,  4  A.  &  E.  382 ;  Earl  de  la  Warr  v.  Miles,  17  Ch. 
D.  691;  Hollins  v.  Vemey,  13  Q.  B.  D.  315;  Union  Lighter- 
age Co.  v.  London  Graving  Dock  Co., [1902]  2  Ch.  at  p.  570; 
Dalton  V.  Angus,  6  App.  Cas.  805.] 

Construing  plaintiff's  conduct,  which  also  binds  his  wife, 
in  the  light  of  these  decisions,  it  appears  to  me  impossible  to 
reconcile  it  with  that  of  a  person  enjoying  an  easement  as  of 
right.  For  a  period  of  about  10  years  he  allowed  his  daily 
passage  over  the  strip  to  be  interrupted,  in  manner  above 
described,  by  occupants  of  stables  on  the  lands  now  owned 
by  defendants.  If  one  of  the  occupants  were  present,  and  his 
horse  or  vehicle  were  in  the  way,  it  was  his  practice  to  re- 
quest him  to  remove  it  sufficiently  to  enable  him  to  pass, 
and  his  requests  were  complied  with.  On  these  occasions  he 
was  enjoying  the  privilege  not  as  of  right  but  by  leave  und 
license  of  the  occupant,  without  which  he  would  have  he^n  a 
trespasser.  At  other  times,  in  the  absence  of  the  occupant,  it 
was  his  practice  to  remove  and  replace  any  vehicle  that  inter- 
rupted his  passage,  thus  recognizing  the  right  of  the  occu- 
pants to  the  use  which  they  were  making  of  the  strip,  and 
at  no  time  during  all  these  years,  when  the  strip  was  being 
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used  practically  as  a  private  yard,  did  he  raise  any  objection 
to  such  user,  or  intimate  that  he  was  entitled  to  a  right  of 
way  which  was  being  unlawfully  interfered  with.  Thus 
acquiescing  in  the  user  these  various  occupants  were  making 
of  the  strip,  his  enjoyment  was  not  open  and  notorious,  mani- 
fest to  the  world,  and  would  not  have  conveyed  to  the  mind 
of  the  owner  of  the  servient  tenement  the  fact  that  plaintiff 
was  asserting  a  claim  that  would,  if  acquiesced  in,  ultimately 
ripen  into  a  right.  Rather  it  was  calculated  to  create  the 
opposite  impression,  that  plaintiff  made  no  claim,  but  by 
the  favour  of  others  was  willing  to  enjoy  a  privilege  which 
might  at  any  moment  be  terminated,  if  he  were  to  manifest 
an  adverse  attitude.  Such  conduct  appears  tp  me  wholly 
irreconcilable  with  the  theory  of  a  lost  grant,  presumption 
of  which  is  necessary  in  order  to  his  succeeding,  but  lost 
grant  is  presumed  only  where  the  circumstances  are  such  as 
would  have  existed  if,  in  fact,  there  had  been  a  grant; 
per  Field,  J.,  in  Dalton  v.  Angus  (supra)  756. 

When  the  circumstances  are  not  such,  or  when  it  appears 
very  improb&ble  that  a  grant  ever  was  made,  then  in  either 
case  the  presumption  does  not  arise :  Goddard's  Law  of  Ease- 
ments, 5th  ed.,  p.  191 ;  and  title  by  prescription  to  a  way  rest- 
ing upon  the  legal  fiction  of  lost  grant,  the  absence  of  such 
presumption  defeats  the  claim. 

To  give  rise  to  such  presumption  it  was  necessary  for 
plaintiff  to  have  shewn  continuous  actual  enjoyment  "as 
of  right "  for  a  period  of  20  years  next  before  the  commence- 
ment of  this  action.  Having  failed  to  do  so,  he  has  failed 
to  establish  a  title  by  prescription,  and  his  action  fails. 

Further,  plaintiff's  testimony  was  to  the  effect  that  he 
used  the  strip  in  the  belief  that  it  formed  part  of  the  public 
street. 

Therefore  he  was  enjoying  it  as  one  of  the  public,  and  not 
as  of  right,  within  the  meaning  of  the  statute,  which  applies 
only  to  a  case  of  dominant  and  servient  tenement. 

His  form  of  action,  as  at  present  constituted,  being  based 
upon  the  statute  and  the  doctrine  of  lost  grant,  he  is  not 
entitled  to  set  up  a  case  resting  upon  a  different  kind  of 
enjoyment:  Shuttleworth  v.  Le  Fleming,  19  C.  B.  X.  S.  709. 
Even  if  this  difficulty  in  plaintiff's  way  were  removable  by 
amendment,  I  am  unable  to  see  such  merit  in  his  case  as 
entitles  him  to  leave  to  amend. 
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For  these  reasons  the  action  should  be  dismissed  with 
costs. 

The  plaintiff  may,  I  think,  overcome  the  comparatively 
trifling  inconvenience  occasioned  to  him  by  exclusion  from 
defendants'  land  by  a  slight  re-arrangement  of  his  own  prem- 
ises, and  therefore,  even  if  1  had  reached  a  different  conclu- 
sion on  the  merits,  damages,  instead  of  relief  sought,  would 
have  fully  met  the  requirements  of  the  case. 


May  14th,  1906. 

divisional  court. 

SMITH  V.  TRADERS  BANK  OF  CANADA. 

Banks  and  Banking — Cheque  —  Indorsement  to  Order  of 
Plaintiff — Forgery  of  Plaintiff's  Name  —  Payment  by 
Bank  on  Forged  Indorsement — Possession  of  Cheque — Ac- 
tion to  Recover  Cheque  or  Amount — Failure  because  of 
Non-presentation  and  Non-indorsement  by  Plaintiff. 

Appeal  by  defendants  from  judgment  of  senior  Judge  of 
County  Court  of  Bruce,  in  favour  of  plaintiff  for  $438.71, 
the  amount  of  a  cheque  (with  interest)  sued  for  by  plaintiff. 

The  appeal  was  heard  by  Boyd,  C,  Magee,  J.,  Mabee,  J. 

A.  H.  Clarke,  K.C.,  for  defendants. 

H.  J.  Scott,  K.C.,  for  plaintiff. 

Mabee,  J.: — The  facts  are  not  in  dispute,  and  no  ques- 
tions turn  upon  any  conflict  of  evidence  at  the  trial. 

On  10th  August,  1905,  W.  J.  Pulling  &  Co.,  of  Windsor, 
issued  their  cheque  for  $425.99,  payable  to  Captain  J.  W. 
Williscroft,  and  delivered  it  to  him.  This  cheque  was  in  pay- 
ment of  freight  owing  to  plaintiff  by  Pulling  &  Co.,  which 
had  been  earned  by  plaintiff's  boat,  of  which  Williscroft  was 
the  captain ;  he  was  the  agent  of  plaintiff,  and  had  authority 
to  collect  freight,  cash  cheques,  and  make  payments  con- 
nected with  his  boat.  Williscroft  indorsed  the  cheque  pay- 
able to  the  order  of  plaintiff,  took  it  to  defendants'  bank. 
i:pon  which  it  was  drawn,  where  it  was  stamped  **  certiaod,'' 
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statutes  from  the  like  result  attributable  to  the  mere  opera- 
tion of  law,  where  the  meaning  and  effect  of  the  phrase  "  by 
law"  has  been  presented  for  the  consideration  of  the  Courts: 
Wilkinson  v.  Calvert,  3  C.  P.  D.  360;  Barlow  v.  Teal,  15  Q. 
B.  D.  501;  .  .  .  Percival  v.  The  Queen,  33  L  J.  Ex. 
289.     .     .     . 

This  application  must  be  refused,  the  case  being,  in  my 
opinion,  not  within  the  statute.  The  motion  will  be  dis- 
missed with  costs. 


Cartwright^  Master.  May  14th,  1906. 

chambers. 

CANADIAN  PACIFIC  B.  W.  CO.  v.  HAERI. 

Pleading — Statement  of  Claim — Amendment — New  Causes 
of  Action — Allowance  of,  on  Term^ — Statute  of  Limita* 
tions — Costs. 

Motion  by  defendant  to  set  aside  amended  statement  of 
claim. 

W.  C.  Hall,  for  defendant. 
Shirley  Dehison,  for  plaintiffs. 

The  Master: — The  action  was  begun  on  30th  October, 
1905.  The  claim  indorsed  on  the  writ  of  summons  was  to 
recover  possession  of  land  in  the  town  of  Port  Arthur  and  a 
sum  for  rent  and  use  and  occupation.  The  statement  of 
claim  did  not  go  beyond  this.  It  was  delivered  on  17th  Feb- 
ruary, 1906.  The  statement  of  defence  was  delivered  on 
24th  February,  and  subsequently  about  7th  March  m 
amended  statement  of  defence  was  delivered  claiming  a  lien 
for  improvements. 

To  this  plaintiffs  pleaded  on  7th  March;  and  on  21^t 
April  delivered  an  amended  statement  of  claim  asking  relief 
in  respect  of  other  lands  and  water  lots  adjacent,  which  hid 
not  previously  been  mentioned  either  in  the  writ  or  the  ori- 
ginal statement  of  claim. 

The  defendant  has  now  moved  to  set  this  aside. 

The  amended  statement  of  claim  seems  to  go  beyond 
anything  covered  by  Eule  244,  especially  in  now  asking  an 
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injxmction  to  restrain  defendant  from  trespassing  on  lands 
not  in  any  way  mentioned  in  the  writ. 

At  the  same  time  what  plaintiffs  have  assumed  to  do  with- 
out leave  they  would  certainly  have  been  allowed  to  do  on  a 
motion  for  that  purpose,  as  it  .is  desirable  that  the  whole  mat- 
ter in  controversy  should  be  disposed  of  in  one  action. 

The  question,  therefore,  is  one  as  to  the  terms  on  which 
the  amended  statement  of  claim  should  be  allowed  to  stand. 

As  it  brings  in  new  causes  of  action,  defendant  must  have 
the  full  time  for  delivering  an  amended  statement  of  de- 
fence, to  be  computed  from  the  service  of  this  order. 

If  for  any  reason  defendant  so  desires,  the  order  will 
provide  that  he  shall  have  the  same  right  to  plead  the  Stat- 
ute of  Limitations  to  the  new  claims  as  if  the  action  as  to 
them  had  been  begun  on  21st  April. 

The  costs  will  be  disposed  of  as  in  Hunter  v.  Boyd,  6  0. 
L.  B.  639,  2  0.  W.  R.  1055. 


Anglin,  J.  May  14th,  19o6. 

CHAMBERS. 

PIGGOTT  V.  FBENCH. 

Default  Judgmeni — Motion  to  Set  aside — Service  of  Process 
—  Nullity — A  cquiescence — Waiver — Estoppel — Costs. 

Appeal  by  defendant  French  from  order  of  Master  In 
Chambers  (ante  679),  dismissing  appellant's  motion  to  set 
aside  the  service  of  notice  of  writ  of  summons  upon  her 
abroad,  and  all  subsequent  proceedings  in  this  action. 

C.  A.  Moss,  for  defendant  French. 

F.  E.  Hodgins,  K.C.,  for  H.  W.  Allan. 

Anglin,  J. : — Treating  the  service  and  the  judgment  for 
default  based  upon  it  as  nullities  (Hewitson  v.  Fabre,  21 
Q.  B.  D.  6),  the  Master  held,  nevertheless,  that  defendant 
French  had,  by  appearing  on  a  motion  to  set  aside  a  sale  of 
the  property  in  question  to  one  Allan,  made  pursuant  to  the 
judgment  entered  against  her,  and  on  appeal  from  the  order 
made  by  the  local  Judge  who  heard  such  application,  so  far 
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The  County  Court  Judge  Beems  to  have  treated  the  case 
more  upon  the  pleadings  than  upon  the  evidence — the  only 
issue  is  whether  plaintiff  can  recover  without  shewing  that  he 
presented  the  cheque  for  payment.  The  money  lies  in  tlic 
bank  awaiting  his  sending  the  cheque^  so  the  whole  matter 
involved  is  one  of  costs — each  side  standing  upon  its  strict 
rights.  PlaintifiE^s  action  was  launched  upon  the  assumptioa 
that  defendants  had  the  cheque  in  their  possession  when  the 
solicitors*  letter  was  written  asking  for  payment  j  this  was 
an  error.  It  seems  perfectly  clear  upon  the  authorities,  as 
well  as  upon  established  custom,  that  a  bank  cannot  be  ex- 
pected to  pay  the  cheque  of  a  customer  without  its  produc- 
tion, when  it  can  be  produced,  and  defendants  in  this  case 
are  entirely  justified  in  taking  the  position  they  did,  and 
refusing  to  pay  the  solicitors  until  the  cheque  was  presented 
or  sent  in  to  them  in  due  course. 

The  appeal  should  be  allowed  and  the  action  dismissed, 
both  with  costs. 

Magee,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
ision,  basing  it  upon  the  assent  of  plaintiff's  agent  to  the 
return  of  the  cheque  by  defendants  to  the  Bank  of  Toronto. 

BoYD^  C,  agreed  in  the  result,  for  reasons  given  in  writ- 
ing, in  which  he  referred  to  Hansard  v.  Robinson,  7  B.  &  C. 
DO,  94;  Gaden  v.  Newfoundland  Savings  Bank,  [1899]  A. 
C.  at  p.  285;  Keene  v.  Beard,  8  C.  B.  N.  S.  372;  Barough  v. 
White,  4  B.  &  C.  325;  Smith  v.  Mercer,  6  Taunt,  76;  Wilkin- 
son v.  Johnson,  3  B.  &  C.  428 ;  Coolidge  v.  Brigham,  1  Mete. 
(Mass.)  547;  Brockmeyer  v.  Washington  National  Baiik,  19 
Pac.  E.  855;  and  suggested  that,  to  avoid  further  misunder- 
standings, the  cheque  should  be  properly  authenticated  by 
the  signature  of  plaintiff  as  his  property  and  delivered  to  the 
bank,  upon  payment  of  the  amount  of  what  is  due  upon  the 
cheque  (without  interest,  for  no  proper  demand  has  been 
made  for  payment),  less  the  costs  of  action  and  any  reserved 
costs  and  costs  of  appeal,  and  that  the  satisfied  cheque  should 
then  be  returned  in  due  course  to  the  drawers,  Pulling  &  Co., 
according  to  the  usual  practice  of  banks. 
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Cabtwright^  Master.  May  15th,  1906. 

chambers. 

Mcdonald  v.  crites. 

Costs — Right  to  Tax — Interlocutory  Costs  Payable  "in  any 
Event " — Settlement  of  Action. 

Motion  by  plaintiflf  to  set  aside  appointment  issued  by 
defendant  for  taxation  of  certain  interlocutory  costs. 

Grayson  Smith,  for  plaintiflf. 

W.  E.  Middleton,  for  defendant. 

The  Master: — On  14th  December  last  this  action  was 
settled  by  an  agreement  in  writing.  This  provided  ^^that 
each  par^  shall  pay  all  their  own  costs.*^  Certain  interlocu- 
tory costs  had  been  given  to  defendant  in  any  event,  and, 
notwithstanding  the  settlement,  defendant's  solicitor  has  taken 
out  an  appointment  to  tax  them. 

PlaintiflC  moves  to  set  this  aside,  relying  on  Campbell  v. 
Dunn,  19  C.  L.  T.  Occ.  N.  382. 

Defendant  relied  on  Walter  v.  Bewicke,  90  L.  T.  J.  409. 

I  think  the  motion  must  succeed.  The  distinction  is 
plain  between  these  cases.  A  judgment  of  the  Court  at  the 
trial  does  not  interfere  with  interlocutory  costs,  and  they 
can  be  recovered  even  if  the  action  is  dismissed  without  costs. 
But  where  such  a  judgment  is  by  consent,  then  there  are  no 
costs  recoverable.  To  hold  otherwise  would  be  to  go  counter 
to  the  express  agreement  of  the  parties. 

The  appointment  should  be  set  aside  with  costs. 


Teetzel,  J.  May  15th,  1906. 

WEEKLY   COURT. 

Ee  intebnation-al  mercantile  agency,  lim- 
ited. 

Company — Winding-up — Creditors — Preferred  Claim — Trust 
— Moneys  Collected  and  Deposited  in  a  Bank. 

Appeal  by  the  liquidator  from  the  report  of  the  referee 
in  a  winding-up,  whereby  the  Snowball  Co.,  creditors  of  the 
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^•'  agency "  or  company  in  liquidation,  were  found  entitled 
to  be  paid  their  claim,  in  preference  and  priority  to  the  gen- 
eral creditors  of  the  company,  in  respect  of  moneys  collected 
by  the  agency  for  the  claimants  and  deposited  by  the  agency 
in  a  bank. 

J.  A.  Macintosh,  for  the  liquidator. 

A.  W.  Holmested,  for  the  claimants. 

Teetzel^  J.:  —  The  relationship  between  the  Snowball 
Company  and  the  International  Mercantile  Agency  was 
clearly  that  of  principal  and  agent,  not  that  of  banker  and 
customer;  consequently  the  money  collected  was  impressed 
with  a  trust  in  favour  of  the  principal.  There  was  no  such 
dealing  with  it  by  the  agent  with  the  concurrence  of  the 
principal  as  could  affect  the  rights  of  the  principal  against 
the  liquidator.  The  money,  being  trust  propert}%  when  col- 
lected was  deposited  in  a  bank  account,  where  it  now  re- 
mains as  part  of  a  balance  to  the  credit  of  the  agent.  Such 
balance  is  entirely  made  up  of  money  collected  for  persons 
employing  the  agency  as  collector,  and  the  sum  in  question  is 
therefore  easily  identified  and  traceable,  and,  consequently, 
is  subject  to  a  charge  in  favour  of  the  beneficiar}%  under 
the  authorities  cited  by  the  learned  referee,  in  addition  to 
which  the  following  cases  may  be  referred  to :  Foley  v.  Hiii, 
2  H.  L.  Cas.  28 ;  Frith  v.  Cartland,  2  H.  &  M.  417 ;  Han- 
cock  v.  Smith,  41  Ch.  D.  456;  Mutton  v.  Peat,  [1900]  2  Ch. 
79;  Re  Oatway,  [1903]  2  Ch.  356;  Long  v.  Carter,  27  A.  R. 
121,  26  S.  C.  R.  430. 

Appeal  dismissed  with  costs. 


Teetzel,  J.,  May  16th,  1906. 

WEEKLY    COURT. 

Re  RUTHERFORD. 

Will — Construction — Joint  Life  Estate — Remainder  in  Fee 
in  Common — Bule  in  Shelley's  Case — Oift  to  Class, 

Motion  by  executors  under  Rule  938  for  order  declaring 
construction  of  will  of  William  Rutherford,  deceased. 
J.  B.  Dalzell,  Gait,  for  executors. 
E.  P.  Clement,  K.C.,  for  John  Rutherford  and  others. 
P.  W.  Harcourt,  for  infants. 
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Teetzel,  J. : — The  clause  of  the  will  to  be  construed  is 
as  follows : — "  It  is  my  will  that  upon  the  dteath  of  my  wife 
Mary  the  whole  of  my  real  estate  above  described  and  the 
whole  of  my  personal  estate  then  remaining  shall  belong  to 
my  sons  George  and  James  conjointly,  to  have  and  to  hold 
the  same  for  their  use  during  their  lifetime,  and  at  their 
death  to  their  children,  their  heirs  and  assigns  forever.  But 
if  my  sons  George  and  James  both  die  without  issue,  then 
the  said  real  and  personal  estate  shall  be  equally  divided 
among  my  grandchildren  then  living  share  and  share  alike." 

James  died  in  1897,  after  the  testator,  a  bachelor  and  in- 
testate. George  died  in  1902,  leaving  a  widow  and  five 
children. 

Two  questions  arise:  first,  whether  the  estate  given  to 
George  and  James  is  a  joint  estate  tail  or  a  joint  life  estate 
only;  second,  whether,  if  the  latter,  after  the  death  of  both  life 
tenants  the  children  of  George  take  the  whole  estate  or  only 
one-half,  leaving  the  other  half  undisposed  of. 

As  to  the  first  question,  I  think  the  testator's  intention 
was  to  give  the  sons  a  joint  life  estate  only,  with  remainder 
to  their  children,  if  any,  in  fee,  and  failing  children  his 
other  grandchildren  would  take  under  the  executory  devise 
in  their  favour  in  the  second  sentence  above  quoted. 

This  construction  was  placed  upon  a  devise  in  similar 
words  in  Chandler  v.  Gibson,  2  0.  L.  R.  442,  approved  of 
in  Grant  v.  Fuller,  33  S.  C.  R.  34. 

The  words  "their  children"  are  a  specific  description  of 
individuals  who  are  to  take  the  fee  upon  the  death  of  the 
surviving  life  tenants,  and  are  not  intended  as  a  general  term 
including  all  who  could  inherit  at  that  time,  so  that  the  rule 
in  Shelley's  case  does  not  apply. 

The  words  "without  issue"  in  the  second  sentence  do 
not,  I  think,  referentially  control  the  word  "children"  in 
the  previous  sentence  in  such  a  way  as  to  make  it  equivalent 
to  "  issue"  or  "  heirs  of  the  body,"  and  thus  make  the  rule 
applicable.     .     .     . 

[Reference  to  Jarman  on  Wills,  5th  ed.,  pp.  1298,  1307; 
Theobald,  5th  ed.  pp.  617  and  652;  Underhill  &  Strachan, 
p.  154  et  seq.] 

As  to  the  other  question,  I  think  the  gift  of  the  remain- 
der to  the  children  of  George  and  James  was  a  gift  to  such 
children  as  a  class,  who  take  the  whole  estate  per  capita. 
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The  fact  of  James  dying  without  children  would  not  pr^ 
vent  the  children  of  George  taking  the  whole.  In  other 
words,  there  would  be  no  lapse  or  intestacy  by  reason  of  only 
one  of  the  sons  leaving  children.  The  testator  makes  no 
provision  for  any  such  contingency;  but  I  think  the  second 
sentence  evidences  his  intention  tiiat  both  should  die  with- 
out children  as  a  condition  of  the  gift  ever  taking  effect, 
and  thus  supports  the  view  that  the  testator^s  intention  was 
that  if  only  one  son  had  children  they  should  take  the  whole 
estate. 

The  subject  of  construction  of  gifts  to  a  class  is  fully 
discussed  in  Kingsbury  v.  Walter,  [1901]  A.  C.  187. 

The  declaration  will  therefore  be  that  the  children  of 
George  are  entitled  to  the  property  in  question  in  fee  simple 
as  tenants  in  common.     Costs  of  all  parties  out  of  the  estate. 


Meredith,  C.J.  May  16th,  1906. 

TRIAL. 

McKENZIE  V.  GRAND  TRUNK  R.  W..  CO. 

RaUway — Farm  Crossing — Overhead  Bridge  and  Under-pass 
— Depriving  Owner  of — Damages  —  Measure  of — Refer^ 
ence. 

Action  for  damages  for  injury  to  plaintifPs  land  by  sub- 
stituting for  the  farm  crossing  to  which  he  was  entitled 
upon  the  severance  of  his  farm  by  defendants'  railway,  a 
different  means  of  crossing. 

T.  G.  Meredith,  K.C.,  and  A.  B.  Taylor,  London,  for 
plaintiff. 

W.  R.  Riddell,  K.C.,  for  defendants. 

Meredith,  C.J.: — Since  the  trial  a  similar  action, 
Dickie  v.  Grand  Trunk  R.  W.  Co.,  has  been  disposed  of  by 
the  Chancellor,  and  I  have  had'  an  opportunity  of  reading 
the  reasons  for  his  judgment  in  favour  of  the  plaintiff  which 
were  given  by  that  learned  Judge. 
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Following  that  case,  I  mufit  hold  that  plaintiflE  was  en- 
titled, of  right,  to  the  overhead  bridge  and  way  and  the 
under-pass  which  are  in  question,  and  that  defendants  were 
wrong-doers  in  removing  tntm  or  altering  their  condition 
without  the  authority  of  the  Dominion  Board  of  Railway 
Commissioners. 

The  existence  of  the  unsigned  agreement  in  the  Dickie 
case,  and  the  absence  of  that  feature  in  this  case,  do  not 
seem  to  me  to  make  less  applicable  what  I  understand  to  be 
the  principle  of  the  decision  in  the  Dickie  case,  viz.,  that 
after  the  lapse  of  the  very  long  period  during  which  the 
plaintiflE  had  enjoyed  as  of  right  the  overhead  crossing,  and 
the  circumstances  imder  which  it  was  dealt  with  during  that 
period,  the  presumption  arose  that  the  enjoyment  of  the 
right  was  a  part  of  the  arrangement  under  which  the  pre- 
decessors in  title  of  defendants  acquired  their  right  of  way 
through  the  lands  of  plaintiflE. 

The  result  of  this  conclusion  is,  that  plaintiflE  is  entitled 
to  damages  for  the  injury  done  to  him  by  the  acts  of  de- 
fendants which  I  have  held  to  be  wrongful.  These  dam- 
ages are  not  to  be  confined  to  the  loss  sustained  up  to  the 
present  time,  but,  if  plaintiflE  is  in  a  position  to  shew  that 
the  value  of  his  land  is  lessened  by  the  substitution  of  thet 
means  of  crossing  which  defendants  have  provided,  for  the 
means  to  which  he  was  entitled,  that  will  be  one  of  the  ele- 
ments making  up  the  damages  which  are  to  be  awarded  to 
him,  and  there  will  be  a  reference  to  the  Master  at  London 
to  assess  the  damages. 

Defendants  must  pay  the  costs  of  the  action,  including 
those  of  the  motion  for  injunction. 


May  16th,  1906. 

DIVISIONAL  COURT. 

HAVERSTOCK  v.   EMORY. 

Negligence — Injury  to  Bicyclist  by  Motor  Car — Evidence  for 
Jury — Setting  aside  Nonsuit — New   Trial. 

Motion  by  plaintiflEs  to  set  aside  judgment    of  nonsuit 
pronounced  by  Anglin,  J.,  at  the  trial,  in  an  action  for 
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along  close  to  the  curb,  as  she  says,  it  is  difl&cult  to  under- 
stand how  the  machine  at  such  a  point  would  be  facing  south 
in  making  a  turn  if  driven  without  negligence. 

The  case  should  go  to  the  jury,  and  the  appeal  be  allowed 
with  costs  of  first  trial  and  this  motion  to  plaintiff  in  any 
event. 

The  trial  Judge  desires  it  to  be  stated  that  had  defend- 
ant's admission  as  to  seeing  plaintiff  been  present  and  called 
to  his  attention,  he  would  not  have  withdrawn  the  case  from 
the  jury. 

Boyd,  C,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Mabee,  J.,  agreed  in  the  result. 


Cartvvright,  Master.  May  17th,  1906. 

CHAMBERS. 

PIGOTT  V.  BANK  OF  HAMILTOX. 

Venue — Motion  to  change — Venue  Improperly  Laid — Rule 
529  (&) — Onus  —  Reasons  for  Retaining  Venus  where 
laid. 

Motion  by  defendants  to  change  venu'5  from  Toronto  to 
Hamilton. 

H.  E.  Eose,  for  defendants. 

Grayson  Smith,  for  plaintiff. 

The  Master  : — It  is  conceded  that  the  case  comes  within 
Rule  529  (b),  and  that  the  onus  is  therefore  on  plaintiff  to 
keep  the  venue  as  laid,  if  he  can. 

As  long  ago  as  November  last  defendants  gave  notice  of 
their  intention  to  make  this  motion  if  the  case  actually  went 
to  trial,  and  it  was  agreed  that  they  should  not  be  prejudiced 
by  delay  in  the  meantime.  Since  then  negotiations  for  settle- 
ment have  been  going  on,  which  are  not  yet  concluded.  But 
the  points  in  dispute  have  been  largely  reduced. 
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If  the  case  goes  to  trial,  it  would  seem  from  the  subpoena 
served  on  Mr.  TumbuU,  defendants'  chief  manager,  that 
many  books  and  other  documents  in  the  possession  of  defen- 
dants will  be  required  at  the  trial.  Mr.  TumbuU  also  swears 
to  6  or  7  witnesses  being  necessary  for  defendants'  case,  and 
that  they  all  reside  in  Hamilton, 

In  the  first  case  on  the  Rule,  Pollard  v.  Wright,  16  P.  R. 
506,  it  was  said  by  a  Divisional  Court  that  "  a  very  strong 
case  would'  have  to  be  made  to  have  the  trial  in  anotheif 
county/"' 

The  only  ground  here  set  up  by  plaintiiSE  is  a  speedier  trial 
and  relief  to  him  of  heavy  interest  payments.  Assuming  that 
this  would  be  so  (though  it  is  very  doubtful  if  any  such 
result  would  follow),  I  do  not  think  this  is  what  is  meant  by 
"  a  very  strong  case." 

The  order  will  go  to  change  the  venue  with  costs  to  de- 
fendants in  any  event. 

[Affirmed  by  Meredith,  C.J.,  18th  May,  1906.] 


Cartwright,  Master.  May  17th,  1906. 

CHAMBERS. 

JOHNSON  V.  BURTIS. 

Writ  of  Summons — Order  for  Service  out  of  Jurisdiction — 
Foreign  Defendant — Service  on  Agent  in  Jurisdiction — 
Irregularities — Proceedings  Set  aside. 

Motion  by  defendant  to  set  aside  order  allowing  issue  of 
writ  of  summons  for  service  out  of  the  jurisdiction  and  al- 
lowing service  on  one  Bice  in  Ontario,  as  agent  for  defendant, 
who  was  a  foreigner  residing  out  of  the  jurisdiction,  and  to 
^t  aside  the  service  of  the  order  and  the  writ  upon  Bice. 

Grayson  Smith,  for  defendant. 

W.  E.  Baney,  for  plaintiff. 

The  Master  : — Defendant  is  not  a  British  subject.  The 
order  directed  issue  of  a  writ  for  service  out  of  the  jurisdic- 
tion, and  provided  that  "service  of  said  writ  and  of  this 
order  upon  Joseph  H.  Bice,"  defendant's  manager  at  Thes- 
salon,  should  be  good  service,  and  gave  20  days  for  appear- 
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ance.  Nothing  was  said  in  the  order  as  to  service  of  state- 
ment of  claim,  but  the  writ  directed  appearance  to  be  entered 
and  defence  to  be  delivered  within  20  days.  The  writ  itself, 
and  not  a  notice,  was  served  on  Bice.     .     .     . 

It  was  contended  that  Rule  147  was  authority  for  what 
has  been  done  here.  In  the  absence  of  any  judicial  inter- 
pretation, I  do  not  think  this  is  so.  That  Rule  seems  to  be 
intended  to  give  power  to  apply  the  provisions  of  Rule  159 
as  to  service  on  corporations  to  cases  where  a  non-resident 
individual  or  firm  is  carrying  on  business  in  Ontario.  It 
would  have  been  proper  to  have  made  an  order  directing  ser- 
vice on  Mr.  Bice,  and  in  that  case  it  would  not  have  been 
necessary  to  have  made  any  order  for  service  out  of  the  juris- 
diction. Or  if  the  latter  had  been  made,  then  substituted  ser- 
vice might  have  been  directed  on  Bice,  who  would  have  been 
served  with  the  notice,  etc.,  just  as  if  he  had  been  the  de- 
fendant. 

What  was.  done  was  neither  the  one  nor  the  other,  but  a 
combination  of  both,  and  therefore  irregular.  The  power  to 
serve  process  outside  the  jurisdiction  is  limited  to  the  pro- 
visions of  the  Rules,  which  are  to  be  strictly  construed; 
otherwise  the  proceedings  are  null  and  void.  See  Piggott 
V.  French,  ante  679,  783. 

The  only  order  that  can  be  made  is  setting  aside  the  pro- 
ceedings with  costs: 


Cartwright,  Master.  May  17th,  1906. 

CHAMBERS. 

CLIFF  V.  NEW  ONTARIO  S.  S.  CO. 

HEYDER  V.  NEW  ONTARIO  S.  S.  CO. 

Third  Fary  Procedure — Indemnity  or  Belief  over — Negli- 
gence— Joint  Tort-feasors — Motion  for  Directions  as  to 
Trial — Setting  aside  Third  Party  Notice, 

Motions  by  defendants  for  directions  as  to  trial  of  issues, 
a  third  party  notice  having  been  served  in  each  action. 

'    W.  A.  Logic,  Hamilton,  for  defendants. 
Casey  Wood,  for  third  party. 
T.  D.  Delamere,  K.C.,  for  plaintiff  Cliff. 
T.  L.  Monahan,  for  plaintiff  Heyder. 
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The  Master: — These  actions  were  begun  in  September 
last,  and  were  at  issue  before  the  end  of  the  yeai.  At  defen- 
dants' request  the  trial  was  postponed  in  November  last  (see 
6  0.  W.  K.  579),  and  must  not  be  further  delayed. 

The  third  party  notices  were  served  only  on  23rd  Febru- 
ary, and  the  present  motions  only  on  10th  May.  The  notices 
are  not  sufficiently  explicit  to  require  the  third  party  to  plead 
thereto.  If  defendants  were  now  required  to  deliver  a 
proper  statement  of  their  claim  against  the  third  party,  it 
would  be  almost  impossible  to  have  this  issue  ready  for  trial 
on  11th  June.  The  motion  might,  therefore,  be  disposed  of 
on  that  ground. 

In  any  case  it  seems  clear  that  this  is  not  a  case  for  the 
application  of  the  third  party  procedure. 

The  statement  of  defence  alleges  that  the  loading  was 
being  done  under  the  supervision  of  Carney,  the  third  party, 
who  is  called  "the  boss  grain  trimmer"  or  foremfin  of  the 
train  moving  gang  at  Fort  William,  "  for  whose  acts  the  said 
defendants  are  in  no  way  responsible.  The  said  defendants 
had  a  contract  with  the  said  Carney  to  load  the  said  vessel, 
and  the  said  defendants  had  no  control  over  the  said  plain- 
tiff in  any  way.'' 

If  this  is  so,  then  defendants  are  not  liable,  and  there 
would  not  seem  to  be  any  room  for  bringing  in  Carney  as  a 
third  party:  see  McCann  v.  City  of  Toronto,  28  0.  E.  650; 
and  also  Miller  v.  Samia  Gas  Co.,  2  0.  L.  R.  546,  and  cases 
there  cited  and  discussed,  especially  The  '•  Englishman  "  and 
the  "  Australia,"  [1895]  P.  212. 

I'he  statement  of  defence  is  inconsistent  with  any  right 
to  claim  relief  against  Carney ;  and  it  may  be  fairly  assumed 
that  if  plaintiffs  had  joined  Carney  and  defendants  as  joint 
tort-feasors,  defendants  would  at  once  have  required  them  to 
elect  against  which  of  them  they  would  proceed,  alleging  that 
they  were  not  properly  mad^e  defendants  in  one  action. 

If  defendants  have  any  right  against  Carney  for  want  of 
skill  or  negligence,  that  must  be  pursued  in  a  separate  action, 
and  would  not  depend  on  the  result  of  the  pending  actions. 

Here  defendants  have  said  in  their  statement  of  defence 
that  plaintiff  should  have  sued  Carney,  which  a  defendant  can 
never  say  where  a  third  party  notice  is  properly  allowed. 


806  THE  ONTARIO  WEEKLY  REPORTER. 

The  orders  allowing  the  third  party  notice  to  issue  will, 
therefore,  be  set  aside,  and  the  present  motions  will  be  dis- 
missed with  costs  to  plaintiflEs  in  each  action  in  any  event  and 
to  third  pariy  forthwith  after  taxation. 


Cabtwright,  Master.  May  18th,  1906. 

chambers. 

LEVY  V.  MANES. 

Security  for  Costs — Residence  of  Plaintiff — Adoption  of  Per- 
manent  Residence — Rule  1198  (h) — Burden  of  Proof. 

Motion  by  defendants  under  Rule  1198  (b)  for  an  order 
requiring  plaintiff  to  give  security  for  plaintiffs  costs. 

W.  J.  Elliott,  for  defendants. 

Samuel  King,  for  plaintiff. 

The  Master: — On  17th  March  last  plaintiff  was  engaged 
by  defendants  to  come  to  Toronto,  on  an  engagement  for  one 
year.  At  that  time  he  was  and  had  always  been  a  resident 
of  Montreal.  Plaintiff  was  dismissed  on  26th  April,  and  has 
brought  this  action  for  wrongful  dismissal.    .    .     . 

For  the  motion  reliance  was  placed  on  Nesbit  v.  Galna, 
3  0.  L.  E.  429,  1  0.  W.  R.  218,  and  Kavanagh  v.  Cassidy, 
6  0.  L.  B.  614,  2  0.  W.  R.  27,  143,  303,  391.  But  the  facts 
of  these  cases  were  very  different.  Here  plaintiff  has  been 
•  cross-examined  on  his  aflSdavit.  He  states  that  he  has  ac- 
cepted another  position  in  Toronto,  and  is  residing  here  with 
his  wife  in  rooms  which  they  have  furnished,  and  that  he 
intends  to  make  Toronto  his  permanent  place  of  residence. 
On  leaving  Montreal  plaintiff  disposed  of  nearly  all  his 
household  effects,  and  has  bought  others  here. 

From  this  it  is  clear  that  the  cases  cited  above,  as  well 
as  Barry  v.  Oshawa  Canning  Co.,  3  0.  W.  R.  190,  are  not  in 
point.  Here  the  onus  is  on  defendants  to  shew  that  they  are 
entitled  to  an  order  which  in  all  probability  would  render  it 
impossible  for  plaintiff  to  proceed. 

In  my  opinion,  that  onus  has  not  been  satisfied,  and  the 
motion  is  dismissed  with  costs  in  cause  to  plaintiff. 
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Meredith,  C.J.  May  18th,  1906 

CHAMOEBS. 

THOMAS  V.  IMPERIAL  EXPORT  CO. 

Trial — Separate  Trial  of  Preliminary  Issues — Settlement  of 
Action — Rule  5S1 — Consent. 

Appeal  by  plaintiffs  from  order  of  Master  in  Chambers, 
ante  745,  directing,  upon  plaintiffs'  application  under  Rule 
631,  and  upon  the  agreement  of  both  parties,  the  preliminary 
trial  of  an  issue  raised  by  the  pleadings,  "as  to  whether  there 
was  a  binding  settlement  between  the  parties,  but  refusing  to 
direct  an  issue  as  to  whether  defendants  had  in  law  accepted 
the  goods  in  question. 

J.  Bicknell,  K.C.,  for  plaintiffs,  stated  that  their  counsel 
before  the  Master  had  not  intended  to  consent  to  the  one 
issue  only  being  tried,  and  contended  that  both  issues  should 
be  tried,  or  neither. 

C.  W.  Kerr,  for  defendants. 

Meredith,  C.J.,  set  aside  the  order  directing  the  issue, 
but  made  the  costs  of  the  appeal  costs  to  defendants  in  any 
event. 


Meredith,  C.J.,  May  18th,  190& 

CHAMBERS. 

WOOSTER  V.  CANADA  BRASS  CO. 

Security  for.  Costs — Plaintiff  out  of  Jurisdiction — Property 
in  Jurisdiction — Shares  in  Company, 

Appeal  by  plaintiff  from  an  order  of  Master  in  Chambers, 
ante  748,  requiring  plaintiff  to  give  security  for  costs  of  de- 
fendant Menzie. 

Z.  Gallagher,  for  plaintiff. 

W.  N.  Tilley,  for  defendant  Menzie. 

Meredith,  C.J.,  dismissed  the  appeal  with  costs  to  de- 
fendant Menzie  in  anv  event. 
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Teetzel,  J.  May  19th,  1906. 

weekly  court. 

Re   moody. 

Will — Specific  Devise — Residunry  Devise — Bequest  of  Per- 
sonal  Estate  —  Provision  for  Payment  of  Debts  and 
Funeral  and  Testamentary  Expenses  ''out  of  my  Estate  " 
— Incidence  of  Debts,  etc. — Devolution  of  Estates  Act, 
sec.  7 — Gift  of  Chattels — Exoneration. 

Motion  by  executors  under  Rule  938  for  order  determin- 
ing questions  arising  upon  the  construction  of  a  will  as  to 
the  administration  of  the  testator's  estate. 

E.  G.  Graham,  Brampton,  for  executors. 

R.  T.  Heggie,  Brampton,  for  William  Moody. 

F.  W.  Harcourt,  for  infants. 

Teetzel,  J.: — The  principal  question  is  as  to  the  order 
of  assets  for  payment  of  debts. 

The  testator  bequeathed  all  his  personal  estate  to  his  son 
William,  to  whom  he  also  specifically  devised  a  farm,  and  he 
devised'  the  residue  of  his  real  estate  to  his  executors  upon 
certain  trusts.  The  debts  and  funeral  and  testamentary  ex- 
penses are  directed  to  be  paid  **  out  of  my  estate." 

It  was  held  in  Re  Hopkins,  32  0.  R.  315,  that,  excepting 
in  cases  coming  within  sec.  7  of  the  Devolution  of  Estates 
Act,  R.  S.  0.  1897  ch.  127,  the  order  in  which  different 
classes  of  property  are  applicable  for  payment  of  debts  before 
the  passing  of  that  Act,  has  not  been  disturbed  by  its  pro- 
visions. 

In  the  absence,  therefore,  of  anything  in  this  will  either 
expressly  or  by  necessary  implication  exonerating  the  per- 
sonal property  not  specifically  bequeathed  from  liability  to 
pay  debts,  it  remains  the  primary  fund  for  that  purpose. 

There  is  nothing  in  this  will  to  shew  any  intention  to 
exonerate  the  personal  property,  so  it  must  be  first  applied, 
as  far  as  it  will  go,  in  payment  of  debts. 

Xo  doubt,  the  effect  of  the  direction  in  the  will  is  to 
charge   payment  of  the  debts,  etc.,   on   the   testator's   land. 
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in  aid  of  the  personal  estate,  but  not  in  relief  of  its  prim- 
ary liability,  except  as  regards  any  specifically  bequeathed, 
of  which  there  is  none.  See  cases  collected  at  p.  728  of 
Theobald  on  Wills,  5th  ed. ;  also  Irvin  v.  Ironmonger,  2  Ruse* 
&  My.  531. 

Mr.  Heggie  argued  that  the  bequest,  embracing  as  it  does 
all  the  testator's  personal  property,  is  in  its  nature  residuary, 
and  that,  as  ihere  is  also  a  residuary  devise  of  land,  sec.  7 
of  the  Devolution  of  Estates  Act  applies,  and  that  the  debts 
should  be  borne  by  the  personalty  and  residuary  estate  ratably. 

Section  7  reads  as  follows :  "  The  real  and  personal  pro- 
perty of  a  deceased  person  comprised  in  any  residuary  devise 
or  bequest  shall  (except  so  far  as  a  contrary  intention  shall 
appear  from  his  will  or  any  codicil  thereto)  be  applicable 
ratably,  according  to  the  respective  values,  to  the  payment 
of  his  debts." 

In  the  first  place,  I  think  it  quite  clear  that  this  section 
does  not  apply  where  there  is  not  both  real  and  personal  pro- 
perty comprised  in  a  residuary  gift. 

llie  term  "residuary  bequest"  implies  that  something 
has  been  taken  out  of  the  personal  estate  by  the  testator,  and 
that  the  bequest  applies  only  to  a  balance  as  distinguished 
from  the  whole.     See  Stroud's  Jud.  Diet.,  tit.  "  Residue.*' 

The  bequest  here  not  being  residuary  in  the  ordinary 
sense,  the  Act  does  not  apply  to  this  will.  The  lands  com- 
prised in  the  specific  residuary  devise  must  bear  propor- 
tionally the  burden  of  paying  any  balance  of  debts  after 
the  personal  estate  is  exhausted. 

The  charge  created  by  the  will  affects  all  the  testator^s 
lands,  and  Lancefield  v.  Iggulden,  L.  R.  10  Ch.  136,  estab- 
lishes that  specific  and  residuary  devises  of  land  are  on  the 
same  footing  in  regard  to  liability  to  pay  debts.  See  also* 
Jarman,  5th  ed.,  p.  1431. 

At  testator's  death  he  was  in  possession  of  a  threshing- 
machine  and  engine  under  the  usual  conditional  sales  agree- 
ment, subject  to  liens  for  unpaid  purchase  money,  and  on 
behalf  of  the  legatee  of  the  personal  property  it  was  argued 
that  he  was  entitled  to  these  articles  freed  from  the  liens. 
I  understand  that  the  total  balance  of  the  personal  property 
is  less  than  the  debts,  so  that  this  question  is  not  material, 
but,  if  it  were,  I  think  it  clear  that,  as  the  gift  is  in  no  sense 
a  specific  legacy   (see  Bothamley  v.  Sherson,  L.  R.  20  Eq. 
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304),  the  said  chattels  are  not  exonerated  at  the  expense  of 
the  real  estate.     See  also  Be  Banks,  [1895]  1  Ch.  547. 

The  order  will,  therefore,  be  that  the  whole  personal 
estate  is  primarily  chargeable  with  the  payment  of  debts  and 
funeral  and  testamentary  expenses,  and  that  the  balance  re- 
maining unsatisfied  shall  be  borne  by  all  the  real  estate 
pro  rata. 

If  the  parties  cannot  agree  upon  the  respective  values, 
there  will  be  a  reference  to  the  Master  at  Brampton  to  fix  the 
same  as  a  basis  for  the  apportionment. 

Costs  out  of  the  estate. 


Clute,  J.  May  19th,  1906. 

TBIAL. 

WAMPOLE  &  CO.  V.  F.  E.  KAEN  CO.,  LIMITED. 

Contract — Sale  of  Goods — Agreement  as  to  Prices  on  Resale 
— Illegal  Combination  or  Conspiracy  Unduly  to  Enhance 
Prices  and  Lessen  Competition — Refusal  to  Enforce  Con-- 
tract — Criminal  Code,  sec.  516. 

Action  for  damages  for  breaches  of  contracts  and  an  in- 
junction restraining  defendants  from  further  breaches. 

H.  E.  Frost,  for  plaintiffs. 

J.  M.  Godfrey,  for  defendants. 

Clute,  J. : — Plaintiffs'  statement  of  claim  sets  forth  that 
they  are  manufacturing  chemists,  and  are  the  sole  owners  and 
manufacturers  of  certain  proprietary  medicines  and  prepara- 
tions which  are  manufactured  by  them  under  their  private 
formula,  among  them  being  '^Wampole's  Tasteless  Prepara- 
tion Extract  of  Cod  Liver  Oil,''  ^^  Wampole's  Antiseptic  So- 
lution Formoloid,"  and  "  Wampole's  Formoloid  Tooth  Paste." 

On  2nd  November,  1905,  plaintiffs  entered  into  two  sepa- 
rate agreements  with  defendants.  One  of  the  agreements 
was  on  a  form  of  contract  used  by  plaintiffs  in  connection 
with  their  wholesale  trade,  and  provided  that,  in  consideration 
of  plaintiffs  supplying  to  defendiants  the  preparations  therein 
mentioned,  and  being  those  above  referred  to,  at  a  schedule 
of  prices  set  out  in  the  said  agreement,  defendants  covenanted 
not  to  sell  wholesale  any  of  the  said  preparations  at  a  price 
below  those  mentioned  in  the  said  agreement. 
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The  second  agreement  is  on  a  form  used  by  plaintiffs  in 
connection  with  the  retail  trade,  and  provides,  amongst  other 
things,  that  defendants,  in  consideration  of  plaintiffs'  cove- 
nant to  supply  them  with  the  above  mentioned  preparations 
at  a  schedule  of  prices  therein  set  out,  a^ee  not  to  sell  such 
preparations  to  any  retailer  except  at  the  schedule  of  prices 
mentioned  in  the  said  agreement,  and  then  only  when  such 
retailer  had  signed  an  agreement  with  plaintiffs  to  the  same 
effect  as  the  said  agreement  with  defendants. 

Plaintiffs  allege  that  they  have  supplied  defendants  with 
their  preparations,  in  accordance  with  the  agreement,  and  in 
every  way  have  carried  out  their  part  of  the  contracts. 

Plaintiffs  charge  that  defendants  have  not  complied  with 
their  covenants  contained  in  the  said  a^eements,  and  have 
sold  the  preparations  of  plaintiffs  at  lower  prices  than  those 
agreed  to  be  observed,  as  set  out  in  the  schedule  to  said 
agreements,  and  defendants  refuse  to  observe  and  be  bound 
by  their  covenants  in  the  said  agreements.     .     .     . 

Defendants  plead  that  the  contracts  are  null  and  void  by 
reason  of  being  in  restraint  of  trade.  Defendants  further 
say  that  if  any  such  agreements  existed,  as  referred  to  in 
plaintiffs'  statement  of  claim,  they  were  procured  by  an  un- 
lawful conspiracy  between  plaintiffs  and  other  manufacturing 
chemists  and  the  Association  of  Wholesale  and  Eetail  Drug- 
gists, and  that  the  said  conspiracy  was  entered  into  for  the 
purpose  of  unduly  enhancing  the  prices  of  certain  medi- 
cines, and  are  contrary  to  the  provisions  of  the  Criminal 
Code  relating  thereto,  and  are  null  and  void. 

Plaintiffs'  manager  was  examined  for  discovery,  and  it 
was  agreed  between  the  parties  that  his  examination  should 
be  put  in  as  evidence. 

It  appeared  from  the  evidence  that  the  goods  covered  by 
the  contracts  had  been  supplied  to  defendants;  that  defen- 
dants had  been  advised  that  the  contract  was  illegal  and  void, 
and  had  refused  to  be  bound  by  it,  and  had,  in  fact,  sold  goods 
purchased  at  prices  less  than  the  prices  fixed  by  the  schedules 
in  the  said  agreements,  in  breach  of  their  contracts  with 
plaintiffs.  Plaintiffs  were  in  fact  paid  their  prices  for  the 
goods.  The  breach  charged  was  that  defendants  were  selling 
at  less  than  the  schedule  prices.  Plaintiffs'  manager  ex- 
plained how  this  injuriously  affected  their  business  .  .  . 
indirectly.     .     .     . 
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He  further  stated  that  there  was  fierce  competition  be- 
tween the  large  dealers  and  some  retailers,  and  that  the  object 
of  this  agreement  was  to  do  away  with  that  competition.  .  .  • 

It  further  appeared  that  in  the  present  case  defendants 
paid  for  the  cod  liver  oil  preparation  57  cents  a  bottle,  and 
the  offence  was  that  they  sold  at  79  cents  instead  of  $1 — 
that  their  profit  was  22  cents  a  bottle  instead  of  43  cents.  .  .  . 

The  eflEect  of  these  contracts  is,  to  fix  the  prices  at  which 
these  preparations  will  be  sold  to  the  wholesale  trade,  and 
the  prices  at  which  the  same  articles  will  be  sold  by  the 
wholesale  trade  to  the  retail  trade,  and  lastly  to  fix  the  prices 
at  which  they  will  be  sold  at  retail. 

Competition,  therefore,  in  these  articles  is  not  only  af- 
fected, but  entirely  destroyed.  The  agreement  exists  not 
simply  between  the  parties  to  this  action,  but  affects  the 
entire  trade  in  the  article.  No  one  can  buy  an  article  for 
re-sale,  whether  wholesale  or  retail,  unless  he  enters  into  one 
or  other  of  these  agreements,  as  the  case  may  be. 

Is  this  agreement  contrary  to  the  Criminal  Code? 

Section  516  of  the  Code  defines  a  conspiracy  in  restraint 
of  trade  to  be  "  an  agreement  between  two  or  more  persons 
to  do  or  procure  to  be  done  any  unlawful  act  in  restraint  of 
trade.'^  Every  one  is  guilty  of  an  indictable  offence,  under 
sec.  520  of  the  Code,  *' who  conspires,  combines,  agree*,  or 
arranges  with  any  other  person,  or  with  any  railway,  steam- 
ship, steamboat,  or  transportation  company^ — (a)  to  unduly 
limit  the  facilities  for  transporting,  producing,  manufac- 
turing, supplying,  storing,  or  dealing  in  any  article  or  com- 
modity which  may  be  the  subject  of  trade  or  commerce;  or 
(b)  to  restrain  or  injure  trade  or  commerce  in  relation  to 
any  such  article  or  commodity;  or  (c)  to  und*uly  prevent, 
limit,  or  lessen  the  manufacture  or  production  of  any  such 
article  or  commodity,  or  to  unreasonably  enhance  the  price 
thereof;  or  (d)  to  unduly  prevent  or  lessen  competition  in 
the  production,  manufacture,  purchase,  barter,  sale,  transpor- 
tation, or  supply  of  any  such  article  or  commodity,  or  in  the 
price  of  insurance  upon  person  or  property .^^     .    •     . 

[Reference  to  Bex  v.  Elliott,  9  0.  L.  E.  648,  5  0.  W.  R. 
163.] 

In  the  present  case  the  evidence  shewed  that  the  com- 
modities in  question  could  not  be  furnished  by  defendants  or 
by  any  ope  else  unless  and  until  they  had  signed  the  agree- 
ment in  question. 
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An  injunction  is  asked  for  upon  the  ground  that,  although 
defendants  have  paid  the  full  price  agreed  upon  for  the  goods 
purchased,  yet  they  have  sold  at  a  less  price  than  that  fixed 
by  the  agreement. 

This  agreement  is  used  not  simply  in  relation  to  these 
commodities  between  plaintiffs  and  their  various  customers, 
but  is  the  form  adopted  by  the  committees  representing  a  large 
part  of  the  wholesale  and  retail  trade  of  Canada.  It  means 
that  nearly  every  commodity  in  common  use  is  to  be  subject 
to  a  hard  and  fixed  contract  which  fixes  the  manufacturer's 
price,  the  wholesale  price,  and  the  retail  price,  below  which 
none  can  sell  and  no  one  can  purchase  who  is  not  a  member 
of  the  association  and  agrees  to  sign  the  contract  in  question. 
It  means  that  competition  is  not  only  unduly  prevented  or 
lessened  in  the  purchase,  barter,  or  sale  of  this  article,  but  is 
absolutely  destroyed'.  In  the  present  case  the  evidence  also 
shewed,  I  think,  that  the  price  was  unreasonably  enhanced 
by  reason  of  this  agreement.     •     .    . 

[Reference  to  EUiman  v.  Carington,  [1901]  2  Ch.  275; 
Garst  V.  Harris,  177  Mass.  72;  Walsh  v.  Dwight,  58  N.  Y. 
St.  B.  91;  Whitwell  v.  Continental  Tobacco  Co.,  125  Fed. 
E.  454;  Hulse  v.  Bonsack  Machine  Co.,  65  Fed.  R.  869;  Nor- 
denfelt  v.  Maxim  Nordenfelt  Guns  and  Ammunition  Co., 
[1894]  A.  C.  535.] 

These  cases  are  decisions  where  there  is  no  law  correspond- 
ing to  our  statute,  and  therefore  can  aid  very  little  in  the 
decision  of  the  present  case. 

I  think  the  statute  was  intended  to  provide  against  agree- 
ments similar  to  the  one  in  question.  Th3  history  of  the  law 
shews  that  it  was  passed  at  a  time  when  the  law  relating  to 
the  protection  of  native  industries  was  being  introduced.  As 
an  objection  to  the  protective  tariff  it  was  argued  that  com- 
binations might  be  formed  which  would  destroy  competition 
and  so  enhance  the  price — that  while,  upon  the  one  hand, 
foreign  goods  were  excluded,  the  introduction  of  which 
might  moderate  the  price  of  the  article  in  question,  upon  tlie 
other  hand  trade  combinations  might  be  formed  which  would 
destroy  competition  and  greatly  raise  the  price  of  the  com- 
modity to  the  consumers.  To  meet  that  objection  the  law 
against  restraint  of  trade  was  passed.  It  was  intended'  to 
prevent  the  very  thing  that  was  aimed  at  m  the  present  con- 
tract, and  it  is  difficult  to  conceive  of  a  scheme  more  eflfective 
to  destroy  competition  and  to  enhance  prices  than  the  con- 
tract sued  on.     It  is  the  form  adopted  by  the  Association  of 
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Ketail  Merchants  in  Canada  and  by  the  Association  of  Whole- 
sale Merchants  in  Canada.  It  thus  included,  to  the  extent  of 
the  membership  of  these  various  associations,  a  very  large 
part  of  the  trade  in  Canada.  The  result  is  that,  to  the  extent 
that  these  associations  are  able  to  reach  the  persons  engaged 
in  the  manufacture  and  trade,  they  will  be  able  to  absolutely 
control  the  prices  of  the  various  commodities  and  articles  of 
trade;  not  only  to  limit  but  to  destroy  competition,  and  in 
effect  to  declare  that  no  one  will  be  permitted  to  deal  in  their 
commodity  who  will  not  first  of  all  bind'  himself  to  sell  the 
same  only  at  a  fixed  price. 

I  find  as  a  fact  from  the  evidence  that  the  agreements 
in  question,  and  each  of  them,  were  procured  by  an  unlaw- 
ful conspiracy  between  the  plaintiflEs,  defendants,  and  other 
manufacturing  chemists,  and  the  Association 'of  Wholesale 
and  Retail  Druggists,  and  that  the  conspiracy  was  entered 
into  for  the  purpose  of  unduly  preventing  or  lessening  com- 
petition in  the  purchase,  barter,  and  sale  of  the  articles  in 
question,  being  articles  of  trade  and  commerce,  and  for  the 
purpose  of  unreasonably  enhancing  the  price  of  said  com- 
modities, and  are  contrary  to  the  provisions  of  the  Criminal 
Code,  and  are  null  and  void. 

Plaintiffs^  action  must  be  dismissed  with  costs. 


Clute,  J.  May  19th,  1906. 

TRIAL. 

CANADIAN  PACIFIC  R.  W.  CO.  v.  GRAND  TRUNK 

R.  W.  CO. 

Bqilway — Crosfnng  Line  of  another  Railway — Branch  Line 
or  Siding  Crossing  under  Viaduct — Trespass — Justifica- 
tion— Reservation  in  Deed  of  Right  of  Way — Construc- 
tion of  Deed — Application  to  Board  of  Railway  Convmis- 
sioners — Ex  Parte  Order  Approving  Construction  of  Sid- 
ing —  Affirmance  on  Application  to  Rescind  or  Vary  — 
Jurisdiction  of  Board — Crossing  Order — Powers  of  Board 
— Forum  for  Determining  Jurisdiction — Exclusive  Juris- 
diction— Filing  Plan, 

Action  for  damages  and  an  injunction  'n  respect  of  an 
alleged  trespass! 
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E.  I).  x\rmour,  K.C.,  and  Angus  MaxjMurchy,  for  plain- 
tiffs. 

W.  M.  Douglas,  K.C.,  and  A.  W.  Ballantyne,  for  defen- 
dants. 

Clute,  J. : — Plaintiffs  are  lessees  of  the  lands  of  the  On- 
tario and  Quebec  Railway,  including  the  right  of  way  over 
lot  13  in  the  2nd  concession  of  the  township  and  county  of 
York,  subject  to  certain  reservations. 

The  Don  valley  is  bridged  by  a  viaduct  built  on  and  over 
the  said  lot. 

Defendants  are  lessees  of  the  Toronto  Belt  Line  Railway 
Company,  incorporated  by  52  Vict.  ch.  82  (0.)  Section  2 
of  this  Act  empowers  the  Belt  Line  Railway  Company  to 
construct  their  railway  from  some  point  on  the  line  of  the 
Grand  Trunk  Railway  in  the  eastern  part  of  the  city  of  To- 
ronto, passing  to  the  north  of  the  city,  and  connecting  with 
the  Grand  Trunk  to  the  north-west  of  the  city. 

The  Grand  Trunk  constructed  a  branch  line  about  1892 
from  the  Belt  Line  Railway  easterly  to  Taylor^s  brickyard, 
under  agreement  with  the  owner  of  the  land  over  which  it 
passed.  This  line  approached  but  did  not  cross  plaintiffs' 
right  of  way. 

In  1901  the  branch  on  this  line  was  slightly  changed,  and 
in  order  to  get  more  room  was  extended  on  to  plaintiffs' 
right  of  way,  under  the  viaduct. 

In  1902  it  was  extended  through  the  viaduct.  This 
branch  line  was  used  by  the  Grand  Trunk  Railway  Company 
for  conveying  freight  for  the  owners  of  the  brickyard  and 
paper  mills  further  north. 

Defendants  from  time  to  time  received  plaintiffs'  cars  for 
delivery  at  defendants'  siding,  and  the  same  passed  over  the 
lands  in  question,  and  were  unloaded  sometimes  under  the 
viaduct,  and,  later,  on  land  across  the  viaduct  owned  by  one 
Davies,  the  present  owner  of  lot  13,  whose  predecessor  in 
title  originally  owned  the  lot  and  conveyed  the  right  of  way 
to  the  Ontario  and  Quebec  Railway  Company. 

On  30th  December,  1904,  the  solicitor  for  defendiants  sent 
the  following  application  to  the  Dominion  Board  of  Railway 
Commissioners:^-  "...  I  inclose  two  blue  prints  of 
plan,  profile,  and  book  of  reference,  which  this  company, 
under   agreement  with   Robert   Davies,   Toronto,   desire  to 
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make  in  the  siding  leading  to  the  brick  works  of  Robert 
Davies,  on  the  east  side  of  Bay  View  avenue,  in  the  township 
of  York.  I  also  forward  copy  of  a  resolution  passed  by  the 
township  council  consenting  to  the  construction  of  the  new 
track  across  Bay  View  avenue.  You  will  note  that  this  reso- 
lution practically  gives  permission  covering  both  the  old  track, 
which  has  been  laid  for  some  time,  and  the  proposed  track 
of  the  new  siding  or  extension.  The  book  of  reference  shews 
that  the  only  lands  affected  are  those  belonging  to  this  com- 
pany and  Mr.  Davies;  I  beg  to  make  application  for  an 
order  authorizing  this  company  to  make  the  changes  and 
extensions  referred  to,  and  submit  a  draft  of  the  order.  You 
will  notice  I  have  added  a  clause  at  the  end  approving  and 
ratifying  the  construction  of  the  old  siding,  shewn  on  the 
blue  print  in  white.  I  presume  there  will  be  no  objection  to 
the  order  being  issued  without  publication  of  a  notice,  as  all 
interests  affected  have  given  their  consent.  I  will  forward 
a  tracing  on  linen  of  the  plan,  within  a  day  or  two,  but  mean- 
time perhaps  the  matter  may  be  considered.     .     .      " 

And  on  5th  January,  1905,  the  following  ex  parte  order 
was  made  by  the  Board :  "  In  the  matter  of  the  application 
of  the  Grand  Trunk  Eailway  Company  of  Canada  .  .  , 
upon  the  recommendation  of  the  chief  engineer  of  the  Board 
approving  of  the  said  plan,  profile,  and  book  of  reference, 
and  the  consent  of  the  municipality  of  the  township  of  York 
to  the-  laying  of  the  said  tracks  across  Bay  View  avenue 
.  .  .  : — It  is  ordered  that  the  said  Grand  Trunk  Rail- 
way Company  of  Canada  be  and  it  is  hereby  authorized  to 
make  said  changes  and  extensions  of  said  sidings  by  con- 
structing a  siding  from  a  point  on  their  railway  on  lot  18 
in  the  2nd  concession  from  the  Bay  in  the  township  of  York, 
across  Bay  View  avenue  to  their  tracks  at  present  laid  on  the 
brick  works  property  of  Robert  Davies,  on  lot  13  in  the  2nd 
concession  of  the  said  township,  and  by  extending  their 
tracks  as  at  present  laid  on  said  lot  13  across  the  river  Don 
to  the  paper  mills  of  the  said  Robert  Davies,  on  the  east  side 
thereof,  according  to  said  plan,  profile,  and  book  of  refer- 
ence; that  the  construction,  maintenance,  and  operation  by 
the  Grand  Trunk  of  the  sidings  already  laid,  and  the  cross- 
ing of  Bay  View  avenue  thereby,  as  shewn  on  the  said  plan, 
is  hereby  approved  and  ratified." 

It  will  be  observed  that  the  application  upon  which  this 
order  was  made  states  that  all  interests  affected  have  given 
their  consent.     As  a    matter    of    fact,    this    statement  was 
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erroneous ;  the  interests  of  the  James  Bay  Railway  Company, 
whose  main  line  would  be  crossed,  was  affected  by  this  order, 
and  plaintiffs  assert  that'  their  interests  were  also  affected. 

On  16th  February,  1905,  plaintiffs  wrote  defendants  com- 
plaining of  the  trespass  from  October,  1902,  and  claiming 
compensation  at  the  rate  of  $100  a  year,  explaining  that  the 
rate  was  high,  but  that  the  defendants  "have  been  guided  in 
making  this  charge  by  what  your  company  forced  us  to  pay 
for  right  of  way  across  your  tracks  at  St.  Constant  and  St. 
Johns.'' 

A  correspondence  ensued,  and  in  a  letter  to  plaintiffs, 
dated  loth  April,  1905,  defendants  state  that  *^the  track 
referred  to  was  put  in  under  an  agreement  with  Mr.  Robert 
Davies.  Mr.  Davies,  successor  of  the  Taylors,  claims  the 
privilege  of  using  the  land  under  a  reservation  in  the  deed' 
from  J.  F.  Taylor  and  others  to  the  Ontario  and  Quebec 
Railway  Company,  in  view  of  which  we  must  decline  to  ac- 
cept your  bill  for  the  use  of  the  land  upon  which  the  track 
is  located.'' 

To  this  plaintiffs  replied  on  21st  April  that  '^  the  reserva- 
tion in  the  deed  from  Taylor,  which  is  dated  1st  March,  1890, 
is  of  the  right  of  way  under  the  said  bridge  as  now  enjoyed 
by  the  vendors."  At  that  time  (1890)  the  only  use  made  of 
the  reservation  was  by  persons  on  foot  or  with  horses,  carts, 
etc.  It  is  quite  clear  that  such  right  of  way  could  not  ex- 
tend to  a  use  for  railway  purposes,  and  the  track  was  not  laid 
on*  our  land  until  1902,  almost  12  years  later.  We  shall  have 
to  insist  upon  payment  being  made  for  past  occupation,  and 
the  track  being  removed  forthwith,  unless  a  satisfactory  agree* 
ment  is  made  with  us  for  it  to  remain." 

The  James  Bay  Railway  Company  and  plaintiffs  applied 
to  the  Board  for  an  order  under  sub-sec.  4  of  sec.  25  and 
sec.  32  of  the  Railway  Act,  1903,  to  rescind  the  order  of 
5th  January,  1905.  In  support  of  the  application  it  wa» 
stated :  "1.  The  rails  of  the  said  siding  are  laid  across  the 
lands  and  under  the  railway  of  the  applicjints,  known  as  the 
Don  branch  of  the  Ontario  and  Quebec  Railway.  The  rail- 
way of  the  applicants  has  been  carried  over  the  said  lands  by 
means  of  a  steel  bridge  or  viaduct.  2.  The  said  siding  waft 
constructed  across  the  said  lands  of  the  applicants  without 
their  permission  and  without  any  authority  obtained  under 
eec.    137    or   sec.    177   of   the   Railway   Act>  1903.    3.  The 


818  THE  ONTARIO  WEEKLY  REPORTER. 

said  Grand  Trunk  Railway  did  not  comply  witii  the 
provisions  of  sec.  75  of  the  Railway  Act,  1903,  before  com- 
mencing the  construction  of  the  said  siding  or  at  any  time 
since.  4.  The  said  order  was  made  ex  parte  and  without 
notice  to  the  applicants.  5.  The  said  Grand  Trunk  Com- 
pany did  not  at  any  time  prior  to  12th  December,  1905, 
disclose  to  the  applicants  the  fact  that  the  said  order  of 
5th  January,  1905,  had  been  made.  On  14th  December, 
1905,  the  applicants,  through  their  solicitors  at  Toronto, 
received  ...  a  copy  of  the  said  order,  and  then  for 
the  first  time  became  aware  of  its  contents.  6.  The  appli- 
cants thereupon  examined  the  proceedings  before  the  Board 
which  led  to  the  said  order  being  made,  and  ascertained  the 
facts  as  above  stated.  The  applicants  ask  that,  if  necessary, 
the  time  for  making  this  application  be  extended  by  the 
Board.  7.  The  applicants  also  rely  upon  and  repeat  the 
grounds  taken  in  a  similar  application  made  by  the  James 
Bay  Railway  Company  to  the  Board,  dated  16th  December, 
1905,  in  so  far  as  the  same  are  relevant  to  their  position. 
The  applicants,  therefore,  ask  that  the  said  order  should 
be  rescinded  in  so  far  as  it  affects  the  applicants'  lands  and 
railway,  and  that  the  said  Grand  Trunk  Railway  Company 
be  ordered  to  remove  its  tracks  or  other  obstructions  laid  by 
it  upon  the  said  lands.'' 

Both  applications  were  heard  on  31st  January,  1906,  and, 
after  hearing  counsel  for  all  parties,  the  Board  allowed  the 
application  of  the  James  Bay  Railway  Company,  and  re- 
scinded the  order  in  so  far  as  it  affected  that  company,  but 
dismissed  th^  application  of  plaintiffs. 

The  Chief  Commissioner  in  his  judgment  says:  "As 
this  order  was  made  without  the  notice  required  by  sec.  175 
of  the  Railway  Act  and  without  the  filing  of  the  plans ;  as  it 
was  also  made  on  a  misrepresentation,  which  I  have  not  the 
least  doubt  was  unintentional,  but  which  was,  nevertheless, 
a  misrepresentation  in  fact,  that  the  consent  of  all  parties 
had  been  obtained;  and  the  James  Bay  Railway  Company 
having  applied  within  the  time  limited  in  sec.  32  to  have 
the  order  rescinded,  and  limiting  their  application  to  so  much 
of  it  as  affect  their  location — I  think  an  order  should'  b^ 
made  setting  aside  the  order  authorizing  the  siding  to  be 
built,  to  the  extent  that  it  affects  that  portion  of  the  line  of 
the  James  Bay  Co.  But  that  is  as  far  as  we  will  go  at  the 
present  time.     Let  the  James  Bay  Co.  take  such  steps  as 
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it  sees  fit  otherwise  to  cross.  If  the  land  belongs  to  the 
Grand  Trunk  Co.,  or  if  it  has  a  lease  of  it,  the  James  Bay 
Co.  can  proceed  in  the  method  required  by  the  Railway 
Act.  So  far  as  the  Canadian  Pacific  C^.^s  application  is 
concerned,  it  does  not  seem  to  me  that  any  order  should  be 
made.  The  company  did  not  apply  within  the  time  provided 
in  sec.  32;  the  line  has  been  there  for  years;  it  dbes  not 
affect  the  track  of  the  C.  P.  R.;  it  goes  under  it;  and,  so 
far  as  we  have  any  reason  to  believe,  it  cannot  affect  it  in 
any  way.  There  does  not  seem  to  be  any  ground  on  which  to 
make  any  further  order  in  that  respect.  The  application  of 
the  James  Bay  Co.  is  granted;  the  application  of  the  C.  P. 
R.  Co.  is  dismissed.'^ 

There  is  no  doubt  that  defendants  have  built  their  railway 
upon  and  across  plaintiffs'  right  of  way  under  this  viaduct. 

Defendants  contend  that  they  had  a  right  to  do  so  and  to 
continue  the  same  there — (1)  under  the  reservation  con- 
tained in  the  deed  conveying  the  right  of  way  to  plaintiffs, 
defendants  claiming  title  through  Robert  Davies,  who  claims 
through  plaintiffs'  vendors,  the  Taylors;  and  (2)  under  the 
order  of  the  Board  of  Railway  Commissioners  dated  5th 
January,  1905. 

Plaintiffs'  deed  reserves  "  to  the  said  vendors,  their  suc- 
cessors and  assigns,  the  right  of  way  under  the  said  bridge 
as  now  enjoyed  by  the  vendors,  subject  to  the  right  of  thfej 
said  company  at  any  time  to  fill  up  such  part  of  the  said 
bridge  as  may  be  doAp  without  interfering  with  the  privilege 
hereby  reserved." 

The  company  covenant  ^Hhat  they  will  forthwith  carry 
out  and  execute  or  cause  to  be  carried  out  and  executed  the 
accommodation  works  particularly  specified  in  the  second 
schedule  hereunder  written,  and  will  at  all  times  hereafter 
maintain  the  same  in  a  good  and  sufficient  state  of  repair." 

The  second  schedoile,  in  so  far  as  it  affects  the  "question, 
is  as  follows : — "  Two  under-crossings  for  farming  purposes, 
one  near  the  boundary  line  between  lots  12  and  13  in  said 
2nd  concession,  and  the  other  about  midway  between  the 
Denison  line  of  lots  13  and  14  in  said  2nd  concession,  and  as 
shewn  on  the  sketch  thereof  hereto  annexed." 
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On  referring  to  the  sketch  forming  part  of  the  deed,  it 
is  dear  that  neither  of  these  farm  crossings  corresponds  with 
the  line  of  railway  laid  down  by  defendants. 

But  Mr.  Douglas  contended  that  the  reservation  was 
not  limited  either  by  the  covenant,  schedule,  or  plan,  acnd 
"  the  right  of  way  as  now  enjoyed^'  meant  the  right  to  use 
any  of  the  arches  under  the  viaduct  for  any  purpose,  includ- 
ing that  of  a  railway,  just  as  the  owner  would  have  the  right 
to  do  prior  to  the  sale. 

I  do  not  think  that  is  the  meaning  of  the  reservation. 
The  deed  must  be  read  as  a  whole,  and  so  reading  it,  thei 
meaning  is,  I  think,  plain.  "As  now  enjoyed^'  means  "as 
now  used,"  i.e.,  for  farm  purposes.  The  covenant  on  the 
company's  part  ensures  that  the  right  of  way  will  be  main- 
tained at  all  times  in  an  efficient  state  of  repair;  the  sche- 
dule shews  that  the  crossings  are  for  farm  purposes,  and  the 
.plan  clearly  locates  the  saifie  at  points  entirely  different 
from  the  way  located  for  the  railway.  This  reservation  was 
subject  to  the  company's  right  to  fill  up  such  part  of  said 
^)ridge  as  may  be  done  without  interfering  with  the  privilege 
reserved.  There  would  be  no  sense  in  this  if  the  vendorst 
reserved  the  right  under  the  whole  length  of  the  bridge. 

[Dand  v.  Kingscote,  6  M.  &  W.  174,  and  United  Land 
Co.  V.  Great  Eastern  R.  W.  Co.,  L.  R.  17  Eq.  158,  10  Ch. 
686,  considered  and  distinguished.] 

Here,  I  think,  the  right  reserved  is  controlled  by  the 
express  terms  of  the  deed,  which,  on  my  construction,  limits 
its  use  to  that  of  a  farm  crossing. 

Defendants  fail,  in  my  opinion,  on  this  branch  of  the  case, 
because  the  user  claimed  is  at  a  point  other  than  that  re- 
served, and  for  a  purpose  different  from  that  intended. 

Then  we  come  to  the  effect  to  be  given  to  the  order  of  the 
Board  of  Railway  Commissioners  dated  5th  January,  1905. 

The  order  authorizing  defendants  to  make  the  changes 
and  extensions  asked,  approves  and  ratifies  the  construction, 
maintenance,  and  operation  of  the  sidings  already  laid. 

Whatever  may  have  been  the  effect  of  this  ex  parte  order 
in  the  first  instance,  plaintiffs  having  moved  against  it  under 
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sub-sec.  4  of  sec.  25  and  sea  32  of  the  Railway  Act,  and 
having  raised  on  that  application  all  the  objections  that  are 
now  raised  to  it,  it  stands  affirmed  and  must  be  taken  to  be  as 
effective  in  its,  scope  and  bearing  as  if  notice  had  been  given 
and  plaintiffs  heard  when  it  was  first  obtained. 

It  was  argued  by  Mr.  Armour  that  the  effect  of  the  order 
obtained  by  the  James  Bay  Railway  Company  rescinding  the 
order  of  6th  January  as  to  that  company,  annulled  the  sanc- 
tion given  by  the  Board  under  the  first  order.  But  this 
view  cannot,  I  think,  be  supported.  The  order  of  rescis- 
sion is  effective  only  so  far  as  it  affects  the  James  Bay 
Railway  Company,  and  plaintiffs'  application  having  been 
dismissed,  it  is  affirmed  as  to  them. 

It  is  further  urged  that  assuming  the  order  to  stand, 
defendants  never  obtained  what  is  called  a  "  crossing  order  '^ 
under  sec.  177  of  the  Act. 

Section  177  provides  for  one  railway  crossing  another, 
by  leave  of  the  Board,  when  a  plan  or  profile  of  such  crossing 
must  be  submitted,  and  the  Board  may  make  such  order  as 
may  be  deemed  expedient.  It  was  argued  that  the  order  as 
made  only  authorized  the  line  of  location  from  one  point  to 
the  other,  and  was  not  intended  to  provide  for  a  crossing  nor 
impose  terms  in  respect  thereof;  that  this  was  the  subject- 
matter  for  another  application,  which  had  not  been  made; 
and  that  until  such  order  was  made  defendants  were  tres- 
passers; and  that  the  parties  even  cannot  waive  this  provi- 
sion; citing  Credit  Valley  R.  W.  Co.  v.  Great  Western  R. 
W.  Co.,  25  6r.  507.     .     .     .     That  case  is  distinguishable. 

By  sec.  8  of  the  Railway  Act  the  Board  of  Railway  Com- 
missioners is  constituted  and  made  a  court  of  record,  and 
invested  with  the  powers  and  duties  of  the  Railway  Com- 
mittee of  the  Privy  Council,  which  is  thereby  abolished. 

Section  23  declares  that  the  Board  shall  have  full  juris- 
diction to  inquire,  hear,  and  determine  any  application  by  or 
on  behalf  of  any  party  interested,  in  respect  of  the  matters 
therein  defined,  with  power  to  make  mandatory  and  injunc- 
tion orders,  to  hear  and  determine  all  matters  of  law  and 
fact,  and  to  have  within  its  jurisdiction  all  the  powers,  rights, 
and  privileges  which  are  vested  in  a  superior  court. 

Sub-section  2  declares  that  its  decisions  upon  questions 
of  fact,  or  whether  the  party  is  interested,  shall  be  binding 
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and  conclusive  upon  all  companies  and  persons  and  in  all  the 
courts. 

Section  25,  sub-sec.  4,  provides  that  the  Board  may  re- 
view, rescind,  change,  alter,  or  vary  any  rule,  regulation,  or 
ordfer,  and  all  decisions  made  by  it,  whether  previously  pub- 
lished or  not. 

Section  32  provides  that  the  Board  may  make  an  order 
notwithstanding  the  want  of  notice,  and  such  order  shall  be 
valid  and  take  effect  in  all  respects  as  if  made  on  due  notice, 
but  any  person  entitled  to  notice  may,  within  10  days  after 
becoming  aware  of  such  order,  or  within  such  further  time 
as  the  Board  may  allow,  apply  to  vary,  amend,  or  rescind 
such  order,  and  the  Board  may  on  the  hearing  either  amend, 
alter,  or  rescind  such  order,  or  dismiss  the  application. 

I  am  of  opinion  that  the  subject  matter  of  this  action 
is  within  the  jurisdiction  of  the  Board ;  that  the  order  of  5th 
January,  1905,  was  a  valid  order,  notwithstanding  the  want 
of  notice;  that  under  sec.  25,  sub-sec.  4,  and  sec.  32,  of  the 
Act,  the  plaintiffs  had  the  right  to  apply  to  vary  or  amend 
the  order;  that  in  applying  they  submitted  to  the  jurisdiction 
of  that  Court,  and  are  concluded  by  its  judgment;  that, 
whether  the  application  may  be  considered  as  one  made 
under  sec.  177  of  the  Act  or  sec.  137,  in  either  case  the 
essential  thing  is  that  the  crossing  should  have  the  sanction 
of  the  Board.  In  the  present  case  it  has  that  sanction — not 
obtained  in  the  usual  way — but  that  is  the  effect — in  my 
judgment — of  the  two  applications. 

The  Chief  Commissioner  points  out  as  a  reason  for  not 
disturbing  the  order  that  the  line  has  been  there  for  3  years, 
that  it  does  not  affect  the  track  of  the  plaintiffs;  that  it 
goes  under  it;  and  "  so  far  as  we  have  any  reason  to  believe, 
it  cannot  affect  it  in  any  way."     .     .     . 

On  their  application  to  rescind,  plaintiffs  might,  if  they 
would,  have  had  all  questions  of  compensation  for  the  past 
and  future  occupation  of  their  lands  determined  by  the  Board. 
If  they  desire  the  order  to  be  more  specific  in  this  regard, 
they  may  still  apply  to  that  Court  to  amend  the  order,  and 
for  such  relief  as  they  may  be  entitled  to.  That  Court  is  the 
proper  forum,  and,  in  my  judgment,  the  only  forum  to  which 
application  should  be  made  for  redress. 

For  years  plaintiffs  must  have  known  that  defendants 
were  using  their  right  of  way  for  the  delivery  of  their  own 
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freight  and  that  of  plaintiffs,  and  made  no  objection,  but 
acquiesced  in  its  user.  I  am  inclined  to  think  that  plain- 
tiffs' letter  of  16th  February,  1905,  explains  their  present 
action. 

Mr.  Armour  urged  further  that  in  the  present  case  the 
Board  had  no  jurisdiction  because,  this  being  a  branch  line, 
the  plans  were  not  filed  in  the  registry  office  pursuant  to  sec. 
175,  sub-sec.  2,  and  sec.  122,  of  the  Act. 

There  are,  I  think,  two  answers  to  this  objection.  The 
order  made  in  this  case,  in  so  far  as  it  affects  plaintiffs,  is 
governed  by  sees.  137  and  177.  The  sections  say  nothing 
about  the  filing  of  plans  in  the  registry  office,  but  do  expressly 
refer  to  the  "  profile  and  book  of  reference  on  file  "  and  "  the 
recommendation  of  the  chief  engineer  of  the  Board  approv- 
ing of  the  said  plan,  profile,  ajid  book  of  reference,'^  etc. 

It  may  be  that  the  want  of  a  plan  filed  in  the  registry 
office  could  be  taken  advantage  of  by  a  private  owner:  see 
West  V.  Parkdale,  12  App.  Cas.  605;  Hendrie  v.  Toronto, 
Hamilton,  and  Buffalo  R.  W.  Co.,  26  0.  R.  667,  27  A.  R. 
46 ;  but  these  cases  do  not  apply,  I  think,  where  one  railway 
crosses  another. 

The  Board  deals  exclusively  with  cases  that  come  under 
sees.  137  and  177.  The  question  of  jurisdiction,  however, 
should  be  raised  by  appeal  to  the  Supreme  Court.  Section 
44  provides  that,  subject  to  the  provisions  of  that  section, 
every  decision  of  the  Board  shall  be  final.  It  expressly  pro- 
vides that  an  appeal  shall  lie  from  decisions  of  the  Board 
to  the  Supreme  Court  of  Canada  upon  questions  of  jurisdic- 
tion, but  such  appeal  shall  not  lie  unless  the  same  is  allowed 
by  a  Judge  of  the  said  Court  upon  application,  and  hear- 
ing the  parties  and  the  Board.  An  appeal  shall  also  lie  from 
the  Board  to  that  Court  on  any  question  which,  in  the  opin- 
ion of  the  Board,  is  a  question  of  law,  upon  leave  therefor 
having  been  first  obtained  from  the  Board,  which  leave  is 
in  the  discretion  of  the  Board.  It  is,  1  think,  the  plain 
intendment  of  the  statute  that  the  Board  shall  deal  with 
all  questions  of  the  kind  involved  in  this  suit — that  the  ques- 
tion of  jurisdiction  shall  not  be  disposed  of  without  the 
Board  being  heard.  In  ^the  present  case  plaintiffs,  having 
appealed  to  the  Board  and  being  dissatisfied  with  their  deci- 
sion, now  seek  to  open  up  the  matter  de  novo,  on  a  question 
of  jurisdiction,  which  they  might  have  had  disposed  of  by 
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the  mode  authorized.    }soi  haTing  done  so,  I  think  they  are 
not  entitled  to  come  to  this  Court  and  raise  tN^t  question. 

Mr.  Armour  cited  Montreal  Street  R.  W.  Co.  v.  Montreal 
Terminal  K.  W.  Co.,  36  S.  C.  R.  369.  It  is  enough  to  say 
that  that  case  was  an  appeal  from  an  order  of  the  Board  to 
the  Supreme  Court,  upon  the  ground  that  the  Board  had 
no  jurisdiction.  It  confirms,  I  think,  the  view  above  ex- 
pressed that  the  Supreme  Court  is  the  proper  forum  in  which 
to  raise  the  question  of  jurisdiction. 

It  was  further  urged  by  Mr.  Armour  that  the  line  in 
question  was  not  a  branch  line  of  the  Grand  Trunk,  but  of 
the  Toronto  Belt  Line,  over  which  they  have  a  lease  only, 
and  theref  or%  they  have  no  authority  to  buUd  this  branch 
line.  Section  2  of  the  Act  to  incorporate  the  Toronto  Belt 
Line  Railway  Company,  52  Vict.  ch.  82  (0.),  expressly 
authorizes  the  company  to  build  "  a  branch  line  up  the  val- 
ley of  the  Don  in  the  said  township  of  York.'^  This  right 
passed  to  defendants.  But  it  is  said  that  this  is  a  right 
given  by  the  provincial  legislature,  and  under  the  present 
Railway  Act,  sec.  7,  the  Parliament  of  Canada  has  control 
of  it  only  in  respect  of  connections  or  crossings,  and  there- 
fore the  provisions  of  the  Dominion  Railway  Act  do  not 
apply  to  this  crossing.  The  answer  to  this  ...  is,  that 
the  Belt  Line  Railway,  crossing  plaintifiEs^  railway,  is  brought 
expressly  within  the  Act  by  sec.  7,  "  in  respect  of  such  cross- 
ijig,^^  that  is,  in  respect  of  the  subject  matter  here  involved. 

In  Grand  Trunk  R.  W.  Co.  v.  Perrault,  36  S.  C.  R.  671, 
it  was  held  that  the  establishment  of  farm  crossings  over 
railways  subject  to  the  Railway  Act,  1903,  is  exclusively 
within  the  jurisdiction  of  the  Board,  and  it  follows  that 
vv'here  one  railway  crosses  another  which  is  subject  to  the 
said  Act,  the  Board  has  exclusive  jurisdiction. 

Action  dismissed  with  costs. 
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Johnston,  Sure.  Co.  J.  April  11th,  1906. 

surrogate  court  of  alqoma. 

Ee  KEHOE. 

Executors  and  Administrators — Foreigner  Appointed  Execvr 
tor  by  Will — Letters  of  Administration  with  Will  An- 
nexed Granted  to  Trust  Company — Surrogate  Court — 
Powers  of, 

Catherine  Kehoe,  of  the  town  of  Sault  Ste.  Marie,  in  the 
district  of  Algoma  and  province  of  Ontario,  died  on  15th 
November,  1905,  at  the  said  town  of  Sault  Ste.  Marie,  her 
home. 

The  deceased  in  her  lifetime  duly  made  her  last  will  and 
testament  and  therein  appointed  one  Daniel  Foley,  of  Emmett,. 
in  the  State  of  Michigan,  farmer,  outside  of  the  jurisdiction 
of  the  Court,  and  John  George  Blain,  of  the  said  town  of 
Sault  Ste.  Marie,  druggist,  her  executors. 

John  George  Blain  refused  to  act  and  renounced  all  his; 
rights  as  executor  under  the  will. 

The  Imperial  Bank  of  Canada  were  creditors  of  the 
deceased. 

The  deceased  left  her  surviving  her  husband  and  4  child- 
ren, all  infants,  her  daughter  Mary  Brandon,  her  son  Patrick 
Brandon,  her  daughter  Catherine  Kehoe,  and  her  son  Vincent 
Kehoe.  The  Brandon  children  resided  out  of  Ontario,  and 
the  Kehoe  children  resided  near  Sault  Ste.  Marie. 

The  Imperial  Bank  of  Canada  as  creditors  asked  to  have 
the  Toronto  General  Trusts  Corporation  appointed  admin- 
istrators with  the  will  annexed  of  the  property  of  deceased, 
VOL.  vu.  o.w.H.  HO.  20 — 56 
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that  corporation  having  consented  to  act  and  being  also  a 
joint  petitioner  with  the  Imperial  Bank  of  Canada. 

Daniel  Foley  also  brought  into  Court  the  last  will  and 
testament  of  the  deceased,  and  asked  probate  thereof. 

A.  E.  Elliott,  Sault  Ste.  Marie-  for  the  bank  and  trusts 
corporation. 

M.  McFadden,  Sault  Ste.  Marie,  for  Daniel  Foley. 

J.  McKay,  Sault  Ste.  Marie,  for  the  official  guardian. 

Johnston,  Surr.  Co.  J.: — The  late  Catherine  Kehoe, 
formerly  Catherine  Brandon,  was  by  this  Court  on  9th  Sep- 
tember, 1895,  duly  appointed  administratrix  of  the  estate 
and  effects  of  Patrick  Brandon,  deceased,  her  former  hus- 
band, who  lived  in  the  district  of  Algoma,  and  this  estate  at 
the  time  of  her  death  still  remained  unaccounted  for  and  un- 
disposed of,  and  the  same  will  now  have  to  be  wound  up  for 
the  benefit  of  her  two  children  Mary  and  Patrick  Brandon. 

The  question  is,  to  whom  shall  the  present  estate  be  in- 
trusted for  the  proper  carrying  out  of  the  will  and  the  trusts 
therein  contained. 

John  George  Blain  having  renounced,  he  need  not  be 
considered  except  that  his  appointment  shews  that  apparently 
it  was  the  intention  of  the  deceased  to  have  her  interests 
properly  protected  by  an  executor  resident  in  Ontario. 

It  is  contended  that  Daniel  Foley,  the  executor  named, 
should  be  appointed,  he  having  the  prior  right,  and,  failing 
him,  that  the  next  of  kin  should  be  appointed,  in  preference 
to  the  Toronto  General  Trusts  Corporation,  the  nominees  of 
the  Imperial  Bank  of  Canada,  creditors  of  the  deceased: 
Howell's  Surrogate  Courts  Act,  pp.  217,  136,  137;  Kingsford 
on  Executors,  pp.  23-28. 

The  objection  to  Mr.  Foley  is,  that  he  resides  in  the  State 
of  Michigan  and  outside  the  jurisdiction  of  this  Court,  and 
at  present  is  a  debtor  to  the  estate  of  the  late  Catherine 
Kehoe  to  the  extent  of  some  $3,000,  and  would  not  be  a  pro- 
per person  to  manage  the  estate  or  to  care  for  the  infants, 
to  see  them  properly  maintained  and  educated,  and  to  see  to 
the  investment  of  the  funds  of  the  estate,  until,  under  the 
terms  of  the  will,  the  youngest  child  shall  come  of  age. 

The  next  of  kin  have  made  no  application  herein,  nor  have 
they  appeared  on  this  petition.  The  fact  that  the  deceased 
in  no  way  named  her  husband  for  the  position  of  executor 
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or  as  guardian  seems  to  me  to  indicate  that  she  preferred 
others  to  care  for  and  manage  the  estate. 

The  Surrogate  Courts  Act,  R.  S.  0.  1897  ch.  59,  sec.  59, 
states  who  may  be  appointed  executor  or  administratoi  of  an 
estate,  and  gives  the  Court  or  Judge  certain  powers  of  ap- 
pointment: Carr  v.  O'Rourke,  3  0.  L.  E.  632,  1  0.  W.  R. 
331;  and,  having  carefully  considered  the  matter,  I  am  of 
the  opinion  that  the  special  circumstances  which  warrant  the 
exercise  of  the  discretion  conferred  on  me  by  sec.  59  exist 
in  this  case,  and  that  in  order  to  have  the  terms  of  the  will 
carried  out,  the  funds  safely  guarded,  the  infants  properly 
clothed,  maintained,  and  educated,  and  the  estate  of  the  late 
Patrick  Brandon  also  wound  up,  I  should  appoint  the  Toronto 
General  Trusts  Corporation  to  be  administrators  with  the 
will  annexed  of  the  property  of  the  late  Catherine  Kehoe. 


Cartwriqht,  Master.  May  21st^  1906. 

chambers. 

Re  solicitor.  . 

Solicitor  —  Taxation  of  BUI  —  Motion  for  —  Submission  to 
Arbitration — Construction, 

Motion  by  Miller  et  al.  for  an  order  for  taxation  of  a  bill 
of  costs  rendered  by  the  solicitor. 

E.  W.  Boyd,  for  the  applicants. 

S.  C.  Biggs,  K.C.,  for  the  solicitor. 

The  Master: — The  parties  by  agreement  under  seal  re- 
ferred "  all  existing  and  valid  claims,'^  arising  out  of  "  divers 
dealings  and  accounts^'  between  them,  to  an  arbitrator,  from 
whose  award  "there  shall  be  no  appeal.^^ 

One  of  the  questions  was  as  to  a  bill  of  costs  rendered  by 
the  solicitor  to  the  Millers,  which  the  latter  wished  to  have 
taxed.  .  .  .  The  arbitrator  ruled  that  he  was  empowered 
to  deal  with  it,  and  refused  to  send  it  up  for  taxation. 
Thereupon  the  Millers  moved  for  an  order  for  taxation. 
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I  think  there  are  three  separate  and  conelusiye  answers 
to  the  motion : — 

1.  This  is  virtually  an  appeal  from  the  arbitrator's  con- 
struction of  the  submission.  Without  sapng  that  there  is 
no  right  of  appeal  anywhere,  it  certainly  cannot  be  to  me, 
unless  such  a  provision  had  been  inserted  in  the  submission. 

2.  To  give  effect  to  the  motion  would  be  to  contradict  the 
agreement,  which  refers  "  all  existing  and  valid  claims "  to 
the  arbitrator  chosen  by  the  parties.  It  was  admitted  that 
he  should  be  allowed  to  decide  the  question  of  retainers,  but 
that  the  Millers  had  the  usual  right  of  clients  to  have  the  bill 
passed  on  by  the  taxing  officer.  It  is  said  that  this  was  the 
intention  of  the  parties,  and  that  it  was  only  on  this  under- 
standing that  the  Millers  consented  to  the  reference. 

This  is  denied,  and  there  is  no  documentary  evidence  to 
support  it.  The  submission  was  evidently  carefully  con- 
sidered by  the  solicitor  for  the  Millers  before  execution. 

If  any  such  agreement  could  be  proved,  it  could  not  be 
considered  on  this  motion,  though  it  might  be  a  ground  for 
reforming  the  submission  if  thought  worth  while  to  proceed 
to  do  so.  See  Dominion  Bank  v.  Crump,  3  0.  W.  B.  58,  and 
cases  cited. 

3.  But  in  any  case  the  motion  is  surely  premature.  The 
arbitrator  may  find  that  there  is  no  liability  to  pay  the  bill, 
or  he  may  reduce  it  below  anything  that  the  taxing  officer 
would  allow. 

For  these  reasons,  I  think  the  motion  fails  and  must  be 
dismissed  with  costs. 


Cartwright,  Master.  May  218T^  1906* 

chambers. 

JAMES  V.  SHEMILT. 

Venue  —  Change  —  Preponderance  of  Convenience — Counttf 
Court  Action. 

Motion  by  defendant,  in  an  action  in  the  County  Court  of 
Wentworth,  for  wages  for  services  rendered  to  defendant  at 
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his  farm  in  the  county  of  Ontario,  nearly  two  years  before 
action,  to  transfer  the  action  to  the  County  Court  of  Ontario. 

A.  W.  Ballantyne,  for  defendant 

H.  E.  Rose,  for  plaintiff. 

The  Master: — It  is  not  denied  that  the  whole  alleged 
cause  of  action  aros^  in  the  county  of  Ontario,  and  that  all 
the  witnesses  will  be  found  there. 

Plaintiff  has  made  an  affidavit,  but  does  not  all^e  that 
he  has  any  witnesses.  This  brings  the  case  within  the  deci- 
sion in  Gardiner  v.  Beattie,  6  0.  W.  R.  975,  affirmed  in  7  0. 
W.  R.  136. 

As  the  action  was  not  begun  until  almost  two  years  after 
plaintiff  left  defendant's  service,  it  does  not  seem  to  have 
been  tak«i  very  seriously  by  plaintiff  himself.  He  does  not 
allege  any  difficulty  in  getting  to  Whitby  for  trial. 

The  order  will  go.     Costs  in  the  cause. 


Cartwright,  Master.  May  21st,  1906. 

chambers. 

FARMER  V.  KUNTZ. 

Venue — Change — Preponderance    of   Convenience — Counter- 
claim. 

Motion  by  defendant  to  change  venue  from  Toronto  to 
Goderich. 

Featherston  Aylesworth,  for  defendant. 

C.  P.  Smith,  for  plaintiff. 

The  Master  : — The  plaintiff^s  claim  for  arrears  of  salary, 
as  plaintiff  admits,  must  depend  upon  the  evidence  of  Bux- 
ton, who  resides  at  Clinton,  and  for  whom  plaintiff  worked 
before  being  engaged  by  defendant. 

Defendant  counterclaims  for  negligence  and  want  of  skill 
while  plaintiff  was  in  her  service  at  her  brewery  near  God- 
erich. The  evidence  as  to  this  must  also  be  found  in  the 
county  of  Huron,  and  therefore  under  MicDonald  v.  Park, 
2  0.  W.  R.  972,  the  action  should  be  tried  at  Goderich. 
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If  it  is  objected  to  this  that  plaintiflE  is  dominus  litia, 
the  answer  is  to  be  found  in  the  decision  of  the  Court  of 
Appeal  in  Amon  v.  Bobbett,  22  Q.  B.  D.  543,  where  Bowen, 
L. J.,  at  p.  548,  said  of  a  counterclaim :  ^^  It  is  more  than  a 
defence,  it  is  in  the  nature  of  a  proceeding  in  a  cross-action, 
and  when  necessary  for  the  purposes  of  justice  it  must  be  so 
treated.  A  counterclaim  is  therefore  to  be  treated  for  all 
purposes  for  which  justice  requires  it  to  be  treated  as  an  in- 
dependent action/' 

Here,  so  far  as  the  counterclaim  is  concerned,  there  is  a 
sufficient  preponderance  of  convenience  in  favour  of  the  trial 
at  Goderich — ^and  the  order  will  go  accordingly  with  costs 
in  the  cause. 


Anglin,  J.  May  218t,  1906. 

WEEKLY   COURT. 

LIVINGSTON  V.  LIVINGSTON. 

Reference — Local  Master — Employment  of,  as  Solicitor  for 
Party,  pending  Reference — Disqualification — Setting  aside 
all  Proceedings — Cosis. 

Motion  by  defendants  to  set  aside  the  reference  to  the 
local  Master  at  Berlin  and  all  proceedings  thereupon  had 
before  him,  on  the  ground  of  the  acceptance  by  the  firm  of 
solicitors  in  which  the  local  Master  was  a  partner  of  a  re- 
tainer from  defendant  for  some  non-contentious  business  in 
the  Surrogate  Court  of  Waterloo. 

The  action  was  brought  for  the  winding-up  of  the  part- 
nership which  subsisted  between  the  late  John  Livingston, 
who  died  on  21st  May,  1896,  and  whose  executors  were  the 
plaintiffs,  and  his  brother,  James  Livingston,  the  defendant. 
The  judgment  of  reference  was  pronounced  on  27th  March, 
1902.  The  proceedings  before  the  Master  had  at  the  time 
of  the  motion  consumed  nearly  100  hours,  on  17  days,  and 
involved  an  attendance  by  him  at  the  city  of  New  York.  The 
accounts  were  taken  by  two  expert  accountants.  Upon  all 
points  on  which  they  agreed,  their  conclusions  were  by 
agreement  accepted.  Upon  a  number  of  points  on  which 
the  parties  were  at  issue,  the  reference  proceeded  before  the 
Master.    He  took  voluminous  evidence,  and  on  or  about  9th 
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December,  1904,  sent  to  plaintiffs'  solicitors  an  unsigned  docu- 
ment which  contained  a  number  of  his  findings  upon  points 
on  which  he  was  required  to  adjudicate- between  the  parties. 
A  duplicate  was  sent  to  the  solicitors  for  defendant.  Some 
correspondence  ensued  in  regard  to  these  findings  and  their 
effect  and  force.       • 

On  30th  September,  1906,  defendant's  solicitors  filed 
supplemental  accounts,  and  on  12th  October  a  new  account 
of  John  Livingston's  drawings  was  put  in.  Some  further 
correspondence  ensued,  but  nothing  further  was  done  in  the 
reference,  and  shortly  after  the  last  date  plaintiffs  became 
aware  of  the  retainer  of  the  firm  by  defendant. 

The  defendant's  affidavit  shewed  that  he  had  employed  the 
firm  of  solicitors  referred  to  above,  to  procure  letters  of  ad- 
ministration to  the  estate  of  a  deceased  daughter  and  other- 
wise to  act  for  him  in  connection  with  that  estate,  and  that 
he  employed  the  solicitors  "  in  entire  good  faith,  and  without 
any  reference  whatever  to  or  thought  of  the  proceedings  in 
this  action.*^ 

The  daughter  died  on  24th  February  and  the  petition  for 
letters  of  administration  was  dated  1st  March,  1905. 

W.  Nesbitt,  K.C.,  and  H.  S.  Osier,  K.C.,  for  plaintiffs. 

W.  Barwick,  K.C.,  and  J.  H.  Moss,  for  defendant. 

W.  E.  Middleton,  for  the  local  Master. 

Anglin,  J.  (after  setting  out  the  facts  at  length)  : — 
Upon  the  argument  I  declined  to  hear  any  suggestion  that 
the  Master's  findings  or  his  conduct  indicated  that  he  had 
been  in  any  wise  unduly  influenced  in  defendants  favour  by 
the  relations  which  had  been  established  between  them,  be- 
cause no  such  charge  is  made  in  the  notice  of  this  motion. 
I  therefore  deal  with  the  matter  solely  upon  the  admitted 
fact  that  the  Master  accepted  a  retainer  from  defendant 
before  the  reference  pending  in  this  action  was  finally  con- 
cluded. 

While,  in  respect  of  the  matters  covered  by  his  findings 
contained  in  the  document  of  December,  1904,  the  basis 
of  the  final  report  may  have  been  then  determined,  t  am  not 
satisfied  that  the  Master^s  remaining  duties  upon  this  re- 
ference are  purely  ministerial.  On  the  contrary,  it  seems  to 
me  to  be  very  clear  that  in  respect  of  matters  contained  in 
the  new  accounts  filed  and  in  respect  of  matters  not  fully 
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covered  by  his  findings  in  the  document  of  December,  1904, 
the  Master  will  still  have  duties  of  a  judicial  character  to 
discharge.  Moreover,  the  settlement  of  the  report,  in  so  far 
as  it  may  proceed  upon  the  findings  made  in  that  document, 
may  require  the  exercise  of  judicial  functions.  I  fully  realize 
and  much  regret  the  expense  which  the  making  of  the  order 
asked  for  by  plaintiffs  may  entail,  but  a  careful  consideration 
of  all  the  authorities  cited  and  others  fully  supports  the 
conclusion  to  which,  apart  from  any  authority,  my  view  of 
the  requirements  of  natural  justice  would  have  led  me, 
namely,  that  the  indiscretion  of  the  Master  permits  me  to 
take  no  other  course  than  to  remove  him  as  referee  in  this 
action,  and  to  set  aside  all  the  proceedings  had  before  him. 

Section  148  of  the  Judicature  Act  by  implication  permits 
the  local  Master  at  Berlin  to  practise  as  a  solicitor.  But  that 
statute  was  certainly  not  intended  to  sanction  anything  so 
abhorrent  to  natural  justice  as  that  a  local  Master,  while 
discharging  judicial  or  quasi-judicial  functions,  should  as- 
sume towards  one  of  the  parties  the  relation  of  solicitor  to 
client,  than  which  the  law  recognizes  none  to  be  closer  and 
more  confidential. 

This  is  not  the  case  of  a  voluntary  reference  by  consent  to 
the  afbitrament  of  a  person  chosen  by  the  parties,  such  as 
was  dealt  with  in  Jackson  v.  Barry  R.  W.  Co.,  [1893]  1  Ch. 
238;  and  again  in  Eckersley  v.  Mersey  Docks  and  Harbour 
Board,  [1894]  2  Q.  B.  667;  In  re  Haigh  and  London  and 
North  Western  R.  W.  Co.,  [1896]  1  Q.  B.  647;  In  re  Hopper, 
L.  R.  2  Q.  B.  367;  Mosely  v.  Simpson,  L.  R.  16  Eq.  226; 
Bright  V.  River  Plate  Construction  Co.,     .     .     . 

But  in  our  own  Courts,  even  in  the  case  of  arbitrators 
voluntarily  chosen,  their  fairness  and  impartiality  has  beei\ 
scrupulously  guarded  against  even  suspicion  of  possible  bias, 
and  I  doubt  whether  our  Court  of  Appeal  at  the  present  day 
would  follow  the  decisions  in  In  re  Hopper  and  Mosely  v. 
Simpson.     ... 

[Reference  to  Conmee  v.  Canadian  Pacific  R.  W.  Co.,  16 
0.  R.  639;  Vineberg  v.  Guardian  Fire  and  Life  Assurance 
Co.,  19  A.  R.  293;  Burford  v.  Chambers,  25  0.  R  663,  667; 
Christie  v.  Town  of  Toronto  Junction,  24  0.  E.  443,  445; 
Kemp  V.  Rose,  1  Giff.  258 ;  RusselPs  Power  and  Duty  of  an 
Arbitrator,  9th  ed.,  pp.  93-6;  Redman^s  Arbitrations  and 
Awards,  4th  ed.,  p.  116;  Dobson  v.  Graves,  6  Q.  B.  637,  648; 
Harvey  v.  Skelton,  7  Beav.  455,  462.] 
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But,  whatever  divergency  of  view  there  may  be  as  to  arbi- 
trators voluntarily  chosen  by  parties,  the  authorities  are  uni- 
form that  an  oflScer  of  the  Court,  upon  whom  judicial  duties 
are  imposed  in  the  ordinary  course  and  as  the  tribunal  con- 
stituted by  law  for  the  purpose,  cannot  be  permitted  to  dis- 
charge such  functions  in  circumstances  where  the  faintest 
breath  of  suspicion  of  bias  or  partiality  might  arise. 

In  Bace  v.  Anderson,  14  A.  R.  213,  after  an  arbitrator  had 
taken  all  the  evidence  and  prepared  a  written  statement  of  his 
findings,  which  only  required  his  signature  to  complete  it, 
one  of  the  parties  sent  him  a  letter  containing  an  affidavit 
bearing  on  some  matters  in  question  on  the  reference.  The 
arbitrator  swore  that  his  award  was  what  he  had  previously 
embodied  in  his  written  findings  and  was  in  no  way  affected 
by  the  letter  or  affidavit,  which  he  would  have  returned  imme- 
diately had  he  not  thought  it  better  to  place  them,  without 
filing  them  or  treating  them  as  evidence,  amongst  the  papers, 
so  that  it  could  not  be  said  he  had  in  any  way  concealed  the 
fact  of  their  having  been  sent  to  him.  The  good  faith  of  the 
referee  was  not  questioned,  and  the  Court  "  fully  believed 
the  referee's  statement  that  he  was  not  influenced  by  this 
communication."  Nevertheless,  the  award  was  set  aside, 
the  Court  obsendng  that  "  in  this  particular  case  it  may  be 
somewhat  of  a  hardship,  but  the  leading  principles  that  gov- 
ern references  to  arbitration  must  be  preserved  inviolate." 
The  action  had  been  tried  with  a  jury  and  a  verdict  returned 
for  the  plaintiff,  subject  to  the  award  of  the  local  Master 
at  Guelph.  The  resemblance  to  the  present  case  is  close. 
But  that  judicial  duties  are  still  to  be  discharged  in  this  case 
by  the  Master  at  Berlin,  is,  I  think,  much  clearer  than  that 
the  Master  at  Guelph  had  such  functions  to  perform  in  Race 
V.  Anderson  after  receipt  of  the  letter  and  affidavit. 

At  put  by  Rose,  J.,  in  Conmee  v.  Canadian  Pacific  R. 
W.  Co.,  16  0.  R.  at  p.  655,  "  It  will  never  do  to  allow  it  to 
go  abroad  that  one  of  two  litigant^  may  approach  a  judicial 
officer,  pending  the  litigation,  to  open  negotiations  for  any 
profit  or  advantage  to  such  judge.  It  is  better  that  they 
should  know  that  such  conduct,  when  complained  of  before 
the  Court,  will  lead  to  the  setting  aside  of  the  award  '  as  a 
lesson  to  all  persons  in  future  not  to  adopt  that  line  of 
conduct.^ " 

The  reference  to  the  local  Master  at  Berlin  and  all  pro- 
ceedings had  before  him  must  therefore  be  set  aside,  and  this 
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r^f-rrexMi-e  tran^ifrrrrefi  to  tin*  CoTmrT  Coart  Jadge  of  the 
coinrj  of  Wariir.';o  as  ocfirial  ref'*r»>e.  in^iia*  zhe  parUea  agree 
T3p<:n  *rjme  o^jier  ot5cer  of  :he  Co'in  a^  refaec 

Much  tir.ie  and  expecae  maj  be  saved  if  the  ponies  can 
a^nee  that  the  new  referee  maj  treat  ^he  evidence  already 
taken  ag  taken  before  b:m,  UnlesB  it  is  importazLt  that  the 
referee  -honM  have  ain  ocp^'fTTnuTj  :o  f«>rTn  an  opinion  a^  to 
the  eredlbilitj  of  witnesses  from  their  d^aneanonr  in  giving- 
ev>Ience,  this  can  pr»'jhah>  be  arran^zei.  There  can  be  no 
good  reason  whj  the  work  alreaiij  'L^ae  bv  the  accountants 
should  be  d'^pllcated. 

As  the  present  onfortcnate  siroation  is  wholly  dne  to  an 
ac^,  howerer  inn^jcent,  of  the  defendant,  he  mn^t  pay  to  the 
plaintiffs  their  co^ts  of  this  motion  and  of  all  the  proceedings 
subseffaent  to  the  judgment  of  referenc-e  which  shall  have 
been  lost  through  the  making  of  the  order  now  prononnc-ed. 


Boyd,  C.  iUx  223n>,  1906. 

TBIAJL 

MORRIS  V.  CAIRNCROSS. 

Waste — Lease  for  Years  by  Tenant  far  Life — Settled  Estates 
Act — Rights  of  Reversioners  an  Death  of  Life  Tenant — 
'^  Without  Impeachment  of  Waste" — Repair  of  Buildings 
— Short  Forms  Act — PermUsire  Waste — Wear  and  Tear. 

Action  for  a  defrlaration  that  a  certain  lease  was  void  and 
not  binding  on  [plaintiff?,  and  for  other  relief. 

Plaintiffs  were  the  grandchildren  and  heirs  at  law  of 
Mar}'  Gallagher,  who  died  in  1870,  having  first  made  her 
will  whereby  she  devi>e<l  certain  lands  situate  at  the  comer 
of  Church  and  Ann  streets,  in  the  city  of  Toronto,  then 
owned  by  her  in  fof*  >iniplo.  among  other  lands,  to  her  son 
Robert  Atkinson  Gallagher  for  life,  and  appointed  W.illiam 
Mulof:k  and  John  Oliver  executors. 

The  statement  of  claim  alleged  that,  pursuant  to  the  terms 
of  the  will,  R.  A.  Gallagher  duly  entered  into  possession  of 
the  lands ;  that  on  1st  October,  1895,  John  Oliver  and  R.  A. 
Gallagher  assumed  to  make  a  lease  of  the  lands  to  defendant 
for  a  term  of  21  years,  at  an  annual  rental  of  $120;  that  R.  A. 
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Gallagher  died  on  6th  February,  1906,  and  on  his  death  plainr 
tiffs  became  entitled  to  an  estete  in  fee  simple  in  the  lands ; 
that  John  Oliver  and  E.  A.  Gallagher  had  no  power  to  make 
a  lease  of  the  lands  for  a  longer  term  than  the  life  of  E.  A. 
Gallagher;  that  the  lease  was  not  made  in  pui^nance  of  or 
in  conformity  with  the  requirements  of  the  Settled  Estates 
Act,  in  that  the  lease  was  not  an  ordinary  lease,  as  contem- 
plated by  that  Act,  but  was  in  effect  a  building  lease,  and 
in  that  the  lease  was  made  without  impeachment  of  waste, 
and  in  that  the  rent  reserved  by  the  lease  was  not  the  best 
rent  that  could  have  been  reasonably  obtained  therefor,  but 
was  an  inadequate  and  inBuflBcient  rental;  that,  even  if  the 
lease  had  been  made  in  conformity  with  the  provisions  of  the 
Settled  Estates  Act,  it  was  not  binding  upon  or  good  as 
against  plaintiffs;  that  defendant  was  in  possession  of  the 
lands,  and  had  excluded  plaintiffs  therefrom;  that,  upon  the 
death  of  the  life  tenant,  plaintiffs  repudiated  the  lease  and 
demanded  possession  from  defendant,  but  defendant  had 
neglected  and  refused  to  deliver  possession. 

The  prayer  was  for  a  declaration  that  the  lease  was  void 
and  not  binding  upon  plaintiffs;  for  a  declaration  that  de- 
fendant had  excluded  plaintiffs  from  possession;  for  mesne 
profits  or  damages;  for  possession,  costs,  and  other  relief. 

W.  E.  Baney,  for  plaintiffs. 

C.  A.  Moss  and  Featherston  Aylesworth,  for  defendant. 

BoYD^  C. : — In  leases  for  years  under  the  Settled  Estates 
Act,  1896,  68  Vict.  ch.  20  (0.),  sec.  42,  it  is  essential  that 
they  be  not  made  '^  without  impeachment  of  waste.^^  In  other 
words,  the  terms  of  the  lease  must  be  such  as  not  to  affect  or 
vary  the  common  law  liability  of  the  lessee  for  waste.  The 
tenant  must  not  be  relieved  from  any  duty  the  omission  of 
which  would  constitute  waste.  It  has  been  held  that,  if  the 
covenant  to  repair  be  qualified  by  the  words  "  fair  wear  and 
tear  and  damage  by  tempest  excepted,^^  that  would  be  a  fatal 
defect  in  the  execution  of  the  power  as  against  an  objecting 
and -repudiating  reversioner:  Davies  v.  Davies,  38  Ch.  D. 
499.  This  decision  has  been  unfavourably  criticized  by  many 
writers  of  competent  skill,  and,  while  it  has  not  been  formally 
overruled,  it  is  one  that  should  not  be  implicitly  followed. 
Upon  the  terms  of  the  instrument,  it  is,  I  think,  with  diffi- 
cidty  distinguishable  from  the  lease  now  in  question,  and, 
assuming  that  it  cannot  be  so  distinguished,  and  having  to 
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decide  for  or  against  iu  aatboritr,  it  would  seem  to  be  the 
better  coarse  to  r^ard  it  (a^)eeiailT  in  this  conntir)  ae  noC 
the  law.  It  is  very  inci^iTelj  criticized  by  Mr.  Bewes,  mt 
pp.  216-219  in  his  Law  of  Waste  (1894)    '-    .    . 

In  the  l«t  ed.  oi  Pollock  on  Torts  (Christmas,  1SS6),  the 
author  wrote  thus:  "As  to  permissive  waste,  \j^  soffering 
the  tenement  to  lose  its  value  or  go  to  rain  for  want  of  neces- 
sary repair,  a  tenant  for  life  or  years  is  liable  therefor  if 
an  express  duty  to  repair  is  imposed  upon  him  by  the  instru- 
ment CTcating  his  estate:  otherwise  it  is  doubtful:^  p.  286. 
In  the  2nd  ed.  (Easter,  1890),  the  text  is  left  undianged  (p. 
301),  and  there  is  no  reference  to  the  Davies  case,  decided 
in  Februar}',  18^i8.  In  the  3rd  ed.  (August,  1892),  at  p.  307, 
the  last  sentence  quoted  above  is  altered  thus — ^*  otherwise  he 
is  not,"  and  Re  Cartwright  (1889),  41  Ch.  D.  532,  is  cited. 
The  changed  tent  is  so  continued  in  the  4th  ed.,  at  p.  313 
(1895);  also  in  the  5th  ed.  (1897)  at  p.  327,  and  in  the 
6th  ed.  (1901),  at  p.  338.  In  the  last  ed.  (1904),  p.  346, 
with  the  same  text  is  added  this  note  to  Re  Cartwright — 
"  The  correctness  of  this  decision  is  disputed  by  Mr.  C.  B. 
Labatt,  in  37  C.  L.  J.  533." 

The  modem  doctrine  as  to  non-liability  of  tenants  for 
years  and  for  life  appears  to  proceed- upon  two  grounds: 
first,  a  revulsion  from  the  exposition  6y  Coke  of  the  Statutes 
of  Gloucester  and  Marlbridge  that  the  words  **  do  make 
waste"  include  permissive  as  well  as  voluntary  or  commis- 
sive* waste;  and  second,  the  prevalence  of  the  equitable  doc- 
trine since  the  Judicature  legislation  by  which  the  non-inter- 
ference of  equity  in  case^  of  permissive  waste  is  adopted  as 
the  l)ettor  principle  by  Courts  of  law :  Zimmerman  v.  O'Reilly, 
14  Gr.  G4(>,  and  Barnes  v.  Dowling  (1881),  44  L.  T.  X.  S. 
809. 

In  the  last  edition  of  Theobald  on  Wills  it  is  stated  as  the 
result  of  the  modern  cases  that  a  tenant  for  life,  whether 
logal  or  equitable,  of  freeholds  or  leaseholds,  is  not  liable  to 
remaindermen  for  permissive  waste:  p.  465  (5th  ed.)     .     .     . 

There  is  an  interesting  discussion  in  Farwell  on  Powers, 
2nd  ed.,  pp.  635-637,  bearing  against  the  doctrine  in  Yellowly 
v.  Gower,  11  Ex.  274  (which  was  followed  in  Davies  v. 
Davies,  38  Ch.  D.  499).  To  the  same  effect  Lord  St.  Leon- 
ards in  Sugden  on  Powers,  8th  ed.,  pp.  789,  790. 

In  the  last  ed.  of  Fawcett's  Landlord  and  Tenant  (1905), 
p.  352,  it  is  said :  "  At  present  the  illogical  result  appears 
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to  have  been  reached  that  tenants  for  years  are  liable  (for 
permissive  waste),  but  not  tenants  for  life.'^  For  the  proposi- 
tion that  tenants  for  years  are  so  liable  is  cited  Davies  v. 
Davies,  38  Ch.  D.  499. 

This  decision  proceeds  upon  the  authority  of  Yellowly  v. 
Gower,  11  Ex.  274,  in  which  it  is  thus  held :  "  We  conceive 
that  there  is  no  doubt  of  the  liability  of  tenants  for  terms 
of  years,  for  they  are  clearly  put  on  the  same  footing  as  ten- 
ants for  life,  both  as  to  voluntary  and  permissive  waste,  by 
Lord  Coke,  1  Inst.  53,  Harnet  v.  Maitland,  16  M.  &  W.  267 :" 
at  p.  294. 

The  question  as  to  a  tenant  for  life  or  for  years  being 
liable  for  permissive  waste  was  treated  as  an  open  one  in 
Woodhouse  v.  Walker,  5  Q.  B.  D.  404. 

In  Davies  v.  Davies,  supra,  Kekewich,  J.,  held  that  a 
tenant  for  years  was  so  liable,  but  in  a  later  case  of  Re 
Cartwright,  41  Ch.  D.  532,  where  the  same  liability  was 
argued  to  attach  to  a  tenant  for  life  and  one  for  years,  it  was 
held  that  the  tenant  for  life  was  not  liable  to  an  action  for 
permissive  waste.  The  closing  words  of  Mr.  Justice  Kay 
are :  ^*  At  the  present  day  it  would  certainly  require  either  an 
Act  of  Parliament  or  a  very  deliberate  decision  of  a  Court  of 
great  authority  to  establish  the  law  that  a  tenant  for  life  is 
liable  to  a  remainderman  in  case  he  should  have  permitted 
the  buildings  on  the  land  to  fall  into  a  state  of  dilapidation :" 
p.  636.  That  case  was  followed  by  Xorth,  J.,  in  Be  Parry  and 
Hopkin,  [1900]  1  Ch.  160. 

Upon  this  state  of  authorities  in  England  it  is  said  in  the 
last  edition  of  Ringwood  on  Torts  (1906),  p.  169,  that,  in 
view  of  the  conflicting  cases,  the  point  as  decided  in  Davies  v. 
Davies  cannot  be  considered  as  clear. 

Re  Cartwright  was  followed  by  me  in  Patterson  v.  Central 
Canada  Loan  and  Savings  Co.,  29  0.  R.  134,  so  far  as  relates 
to  a  tenant  for  life,  and  also  by  Mr.  Justice  Teetzel  in  Monro 
v.  Toronto  R.  W.  Co.,  9  0.  L.  R.  at  p.  305,  3  0.  W.  R.  14,  bul 
he  held  that  the  lease  in  that  case  was  void  under  the  author- 
ity of  Davies  v.  Davies,  without  adverting  to  the  uncertainty 
as  to  the  present  authority  of  that  decision.  However,  in 
the  Monro  case  the  acts  permitted  by  the  lease  were  clearly 
such  as  involved  actual  waste — eis  it  sanctioned  the  cutting 
down  of  trees  for  park  purposes — and  it  would  be  a  void  in- 
strument under  sec.  42  of  the  Settled  Estates  Act,  at  the 
option  of  the  remaindermen. 
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The  objectionable  dement  in  the  lease  in  the  Danes  caae 
was  a  compound  covenant  as  to  repair,  in  these  words,  that 
the  lessee  would  '^  at  all  times  during  the  term  keep  flie  prem- 
ises in  good  and  substantial  repair,  and  the  same  in  good  and 
substantial  repair  deliver  up  at  the  expiration  or  sooner  deter- 
mination of  the  term,  fair  wear  and  tear  and  damage  by 
tempest  excepted-"  The  Judge  read  these  words  of  exception 
in  the  last  clause  as  referring  not  only  to  the  later  branch  of 
the  covenant,  but  to  it  as  a  whole.  It  was  then  constraed 
as  a  provision  exempting  the  tenant  during  the  whole  term 
for  repairs  rendered  necessary  by  wear  and  tear  or  by  damage 
from  tempest  It  was  laid  down  as  law  that  but  for  these 
words  the  tenant  would  be  liable  to  replace  dilapidations  aris- 
ing from  the  wearing  out  of  the  walls  and  floors,  and  also 
such  as  would  arise  from  a  storm  blowing  off  the  chimney-pot 
or  breaking  in  the  roof.  In  these  particulars,  therefore,  it 
was  said  the  tenant  was  rendered  unimpeachable  for  waste: 
p.  505. 

In  the  present  lease,  which  is  made  under  the  statutory 
short  form  as  found  in  B.  S.  0.  1887  ch.  106,  the  covenant 
.  .  are  "  to  repair,^'  "  that  lessors  may  enter  and  view 
repair,'^  *^that  lessee  will  repair  according  to  notice,"  and 
that  the  lessee  will  leave  the  premises  in  good  repair  (rea- 
sonable wear  and  tear  and  damage  by  fire  or  tempest  only 
excepted) .  These  occur  in  the  short  form  as  numbered  3,  6, 
and  8  respectively,  with  the  corresponding  expansions  of 
meaning.  The  written  lease  goes  beyond  the  statutory  excep- 
tion, which  is  limited  to  reasonable  wear  and  tear  and  dam- 
age by  fire  only  excepted.  The  lease  also  excludes  damage 
by  tempest,  which  was  also  the  exception  in  the  Davies  case. 
But  by  the  statutory  collocation  followed  in  the  lease,  this 
exception  I  do  not  read  as  applicable  to  repairs  during  the 
term,  but  only  to  what  shall  occur  at  the  end  of  the  term. 
Then  the  premises  are  to  be  left,  according  to  the  covenant,  in 
9s  good  a  condition  as  they  were  in  at  the  beginning  of  it, 
^'  subject  to  the  exception  of  dilapidations  caused  by  the 
friction  of  the  air,  by  exposure,  and  by  ordinary  use:"  see 
Fawcett,  3rd  ed.,  p.  341.  But  if  the  building  has  at  that 
period  been  destroyed  by  fire  or  tempest — ^through  unavoid- 
able casualty  that  is — it  need  not  be  replaced  by  a  new  struc- 
ture. This  exception  relieves  the  tenant  from  putting  up  the 
buildings  destroyed  by  pure  accident  as  a  matter  of  repair  to 
the  premises,  but  it  will  not  save  him  from  liability  if  the 
destruction  has  been  caused  by  his  negligent  or  wilful  act. 
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Such  an  act  would  be  one  of  actual  and  actionable  waste  com- 
mitted on  the  premises,  whereas  the  exception  relieves  him 
only  if  the  loss  is  the  result  of  casualty  or  accident,  in  which 
case  the  legal  aspect  is  not  one  of  actionable  waste  at  all: 
White  V.  McCann  (1851),  1  Ir.  C.  L.  E.  206;  Nugent  v. 
Cuthbert,  Sugden's  Law  of  Property  (H.L.)  475;  .  .  . 
Wolfe  V.  McGuire,  28  0.  R.  45.  In  this  case  the  fire,  which 
was  accidental,  was  treated  as  permissive  waste  for  which 
the  lessee  was  not  actionable. 

So  as  to  the  wear  and  tear  which  is  exempted;  that  is 
really  a  matter  which  in  modem  law  is  not  accounted  "waste" 
at  all.  It  is  a  necessary  incident  arising  out  of  the  use  of  the 
property  in  a  reasonable  manner;  and  it  has  been  held  that 
no  detriment  to  demised  premises  resulting  from  the  use 
of  them  in  a  reasonable  and  proper  manner,  having  regard 
to  the  class  of  structure,  is  to  be  regarded  as  "waste:''  per 
Fry,  J.,  in  Saner  v.  Bilton,  7  Ch.  D.  815,  followed  in  Man- 
chester Bonded  Warehouse  Co.  v.  Carr,  5  C.  P.  D.  507.  Per- 
missive waste  of  an  actionable  character  is  provided  against 
by  the  covenant  to  repair,  and  any  deterioration  arising  from 
reasonable  wear  and  tear  is  of  too  trivial  a  character  to  be 
reckoned  with  by  the  Courts.  When  the  wear  and  tear  is  so 
long  continued  that  it  takes  the  aspect  of  "  want  of  repair," 
that  is  a  different  matter  and  one  covered  by  the  covenant. 
Here  the  wear  and  repair  clause  would  only  refer  to  a  short 
period  before  the  expiry  of  the  last  year  of  the  term,  and 
would  be  in  effect  inappreciable. 

Upon  the  other  points  of  the  case  arises  no  difficulty.  The 
covenants  are  as  provided  by  the  Settled  Estates  Act  "of 
usual  and  proper  character,"  being  in  the  recognized  statu- 
tory form,  and  the  rent  reserved  was  the  best  that  could  have 
been  reasonably  obtained  in  the  year  1895.  The  great  pre- 
ponderance of  evidence  is  to  this  effect,  and  it  so  happened 
that  the  rents  of  land  and  houses  in  the  city  (Toronto)  were 
in  that  year  at  the  lowest  ebb  after  the  "boom.^'  Houses 
were  standing  vacant — ^business  was  at  a  stand-still — the 
locality  of  the  house  in  question  was  and  has  been  impro- 
greasive — and  altogether  I  cannot  condemn  the  lease  on  this 
ground.  The  criterion  is  not  how  the  thing  has  turned  out, 
but  the  proper  test  is,  was  the  rent  reserved  fair  and  reason- 
able at  the  time? 

The  only  question  of  fact  is  whether  the  lease  was  made 
agreeably  to  the  statutory  power,  and  I  do  not  advert  to  the 


Ln-Tj^  1,  \j^j^  ->*  till.  I/.  41  p.  -;*.'L 


BoiD,  t.  Mat  t.35i>.  i:-:-^. 

WEEKLY  CXX3T. 

Ee  haekix. 

ITi' ' — Conjffnu f 'OH — Df  k U^ — Jii^I^jtrnp^'om  r/  Ijin-l — F^xZm 

of  iliHak^, 

Mrrt:'cn  \j  ^rX'r^^tors  Usr  ord^r  •^•rr^TTninfnz  certain  qne*- 
X\ov.^  ^r,T's^  ^rwn  ^  eonstiTwitic^i  of  the  will  of  Xefl  Hjoidn 

A.  J-  F.  S-jI!ivan.  Stajner.  for  ex^cu^ors. 
H-  H.  Strathv.  K.C.,  for  adulr*  contesting  will. 
H.  E,  Ro^,  for  adTj!t5  claiming  nnder  wi!I. 
F.  W,  Harco?jrt,  for  infants. 

Boyd,  C: — ^The  original  will  in  this  ca?e  was  partlj 
prinU^  and  partly  written — a  printed  form  being  used  for 
the  introduction  and  conclnsion,  and  the  intermediate  part, 
containing  the  particular  disposition  of  the  property,. being 
fin<^rd  tip  in  ink  and  writing.  The  first  part  of  the  will  is 
printf-d  and  reads:  "1  derive  .  .  all  my  real  and  per- 
VtfmaX  property  of  which  I  may  die  pos.-^essed  in  the  mannef 
following :"  The  last  part  reads,  "  All  the  residue  of  my 
e??tate  not  hereinbefore  disposed  of,  I  give,  devise,  and  be- 
queath nnto  ^ — the  blank  after  "  onto ''  being  left  unfilled — 
f?o  that  there  is  in  e^ed  and  fact  no  residuary  clause.  The 
lands  disposed  of  by  the  terms  of  the  will  are  (barring  the 
error  in  description)  all  the  lanrls  owned  by  the  testator. 

Then  in  the  body  of  the  will  these  lands  are  thus  dis- 
pos^ffl  of:  "\  hereby  direct  that  the  X.  E.  i  of  lot  Xo.  1  in 
the  4th  concession  of  the  township  of  Sunnidale  and  the  X. 
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E.  i  of  lot  No.  12  in  the  Ist  concession  of  the  township  of 
Nottawasaga,  and  also  that  part  of  lot  No.  4  in  the  7th 
concession  of  the  said  township  of  Siinnidale  now  owned  by 
me,  be  sold  as  soon  after  my  decease  as  my  executors  may 
determine  and  the  proceeds  divided  in  equal  shares  between  '^ 
five  daiighters  named. 

There  are  sons  who  claim  that  the  testator  died  intestate 
as  to  one  lot  he  owned,  viz.,  the  north-west  i  of  lot  1  in  the 
4th  concession  of  Sunnidale.  The  description  in  the  will 
gives  the  north-east  J  of  this  lot,  which  the  testator  did  not 
own ;  his  ownership  at  the  date  of  the  will,  25th  April,  1902, 
and  at  his  death,  24th  September,  1902,  was  of  the  north- 
west quarter  of  that  lot.  If  east  in  the  will  is  read  as  if 
"  west,"  or  if  "  east "  is  left  out  as  to  this  parcel,  the  testa- 
tor^s  description  will  then  fit  his  exact  ownership,  and  all  his 
lands  will  pass  by  his  will  as  the  intention  is  therein  ex- 
pressed. 

The  parenthetical  clause  in  the  devise  "now  owned  by 
me"  refers  primarily  and  immediately,  no  doubt,  to  the 
part  lot  just  before  spoken  of,  but  it  may  without  violence  be 
also  used,  I  think,  as  applicable  to  the  other  devises  of  lots 
earlier  mentioned  in  the  same  sentence.  But,  apart  from 
these  words,  the  general  introductory  words  referred  to,  "  all 
my  real  and  personal  estate  of  which  I  die  possessed,"  would 
suflSce  to  let  in  evidence  whereby  the  erroneous  course  given 
by  the  will  would  be  rectified  or  made  applicable  to  the  actual 
locality  of  his  property. 

The  case  falls  within  the  rule  laid  down  in  Hickey  v. 
Hickey,  20  0.  R.  371,  wliich,  being  followed  by  Falconbridge, 
C.J.,  in  Doyle  v.  Nagle,  was  approved  by  the  Court  of  Appeal 
in  that  case:  24  A.  E.  168. 

I  think  that  the  will  operates  on  the  lands  owned  by  the 
testator  and  that  the  north-west  quarter  of  lot  1  in  the  4th 
concession  Sunnidale  passed  by  the  devise  to  the  five  daugh- 
ters^ along  with  his  other  lands. 

I  proceed  upon  Canadian  cases,  but  in  England  there  is 
a  strong  case  decided  in  1886  of  Re  Bright  Smith,  31  Ch. 
D.  314,  where  the  word  "freehold"  was  rejected  in  a  will 
as  falsa  demonstratio.  The  Court  (Chitty,  J.)  proceeded 
upon  the  principle  enunciated  by  Lord  Selbome  in  Hard- 
wicke  V.  Hardwicke,  L.  E.  16  Eq.  175,  that  if  the  words  of 
description  when  examined  do  not  fit  with  accuracy,  and  if 
VOL.  vn.  o.w.B.  no.  20 — 67 
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there  must  be  some  modification  of  some  part  of  them  in 
order  to  place  a  sensible  construction  on  the  will,  then  the 
whole  thing  must  be  looked  at  fairly  in  order  to  see  what  are 
the  leading  words  of  description  and  what  is  the  subordinate 
matter,  and  for  this  purpose  evidence  of  extrinsic  facts  may 
be  regarded. 

Costs  out  of  estate. 


Falconbridge,  C.J.  May  23rd,  1906. 

TRIAL. 

GIBSOX  AET  CO.  v.  BAIN. 

Contract — Brea  ch — Coun  terclaim — Damages, 

Action  for  price  of  goods  and  counterclaim  for  breach  of 
contract. 

J.  A.  Macintosh,  for  plaintiffs. 

J.  Bicknell,  K.C.,  and  J.  W.*  Bain,  for  defendants. 

Falcoxbridge,  C.J. : — I  am  of  the  opinion  that  no  con- 
tract has  been  established,  breach  of  which  would  entitle  de- 
fendants to  recover  damages. 

If  such  contract  had  been  proven,  the  major  part  of  the 
damages  claimed  would  have  been  too  remote,  i.e.,  general 
damage  to  business  and  loss  of  profits  (Hadley  v.  Baxen- 
dale) ;  and  there  was  no  evid'ence  to  shew  the  true  measure  of 
damages:  Thol  v.  Henderson,  8  Q.  B.  D.  457;  Williams  v. 
Ee^molds,  6  B.  &  S.  495;  Hinde  v.  Liddell,  L.  R.  10  Q.  B. 
265 ;  Hendrie  v.  Neelon,  3  0.  R.  603,  12  A.  R.  41. 

Judgment  for  plaintiff  for  $624.75  and  interest  from 
15th  May,  1905,  with  costs;  counterclaim  dismissed  with, 
costs. 
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Falconbridge,  C.J.  May  23rd,  1906. 

TRIAL. 

BOYD  V.  CHESSUM. 

Vendor  and  Purchaser — Contract  to  Sell  and  Convey  Land — 
Action  by  Purchaser  to  Compel  Specific  Performance — 
Dispute  as  to  Payment — Absence  of  Receipt — Burden  of 
Proof. 

Action  for  specific  performance  of  a  contract  by  defend- 
ant to  convey  land  to  plaintiff. 

J.  E.  Jones,  for  plaintiff. 

J.  D.  Montgomery,  for  defendant. 

Falconbridge,  C.J. : — The  whole  matter  in  dispute  is  as 
to  the  alleged  payment  of  $210  by  plaintiff  to  defendant  on 
2nd  August,  1905;  defendant  contending  that  he  received 
only  $110.  Plaintiff  and  one  Goldstein  (now  plaintiff's 
partner  in  the  horse  business)  swear  to  the  payment  of  2 
$50  bills,  5  $20  bills,  and  a  10  ($10).  No  receipt  passed, 
and  these  two  men  swear  they  cannot  read  or  write,  but  can 
tell  the  denomination  of  bank  notes. 

Plaintiff  swears  that  he  had  $512  in  his  pocket  that  day, 
which  he  had  counted  out  in  presence  of  his  wife — the  money 
being  the  proceeds  of  sales  of  horses  which  he  had  effected  in 
different  parts  of  the  country,  and  that  he  had  no  occasion  to 
go  to  the  bank  that  morning,  and  that  he  did  not  in  fact  go 
there.  But  it  is  proved  that  he  did  cash  a  cheque  for  $200 
at  the  bank  on  that  day,  receiving  4  $50  bills. 

Before  cashing  that  cheque  he  had  $451.30  at  his  credit, 
having  deposited  $100  on  Saturday  29th  July. 

On  the  same  Wednesday,  2nd  August,  the  parties  went  to 
the  office  of  the  Imperial  I^oan  and  Investment  Company, 
and  plaintiff  paid  $97.93,  defendant  contributing  the  $7.93, 
which  represented  the  interest  due. 

Defendant  swears  to  the  receipt  of  only  $110,  and  there 
are  undoubtedly  circumstances  connected  with  his  subsequent 
conduct  which  make  against  the  truth  of  his  story. 

The  solution  of  the  matter  comes  down  to  the  application 
of  the  rule  as  to  the  burden  of  proof.    If  illiterate  or  literate 
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fpeople  ^n^t  take  the  trouble  to  get  receipts^  they  must  run 
their  chances  of  having  to  pay  twice. 

However,  the  probability  is  that  of  the  4  $50  bills  which 
defendant  got  at  the  bank  he  paid  2  to  defendant  (with  the 
odd  $10  out  of  his  pocket),  and  that  he  paid  the  other  2  to 
the  Imperial  Loan  and  Investment  Company. 

Action  dismissed  with  costs. 


Boyd,  C.  May  26th,  1906. 

chambers. 

Ee  Mcdonald  v.  eichmond. 

Division  Court — Jurisdiction  —  Title  to  Land — Occupation 
Rent — Statute  of  Limitations — Prohibition. 

Motion  by  defendant  for  prohibition  to  3rd  Division 
Court  in  county  of  Peel. 

T.  J.  Blain,  Brampton,  for  defendant. 

R.  E.  Heggie,  Brampton,  for  plaintiflfs. 

Boyd,  C.  : — Plaintiffs  sue  for  arrears  of  occupation  rent 
of  land  held  by  defendant  under  plaintiffs  and  the  testator 
whom  they  represent  for  3  years.  Defendant  pleads  that 
claim  is  barred  by  Statute  of  Limitations  and  by  the  Real 
Property  Limitation  Act,  and  also  raises  counterclaim  for 
work  and  services  due  from  the  testator  for  several  years. 
It  is  admitted  and  proved  that  defendant  entered  into  the 
possession  of  the  garden  under  the  testator  and  upon  obtain- 
ing his  permission  to  do  so,  in  1893,  and  into  possession  of 
the  house  in  May,  1896,  with  like  permission,  and  that  the 
rent  for  several  years  was  paid  by  work  done  for  the  testator 
by  defendant  and  settlement  therefor  had  up  to  August,  1901. 
The  summons  was  issued  in  February,  1906. 

No  question  arose  about  the  title  to  land  nor  could  arise, 
upon  this  evidence,  which  would  oust  the  jurisdiction  of  the 
Division  Court:  Bank  of  Montreal  v.  Gilchrist,  6  A.  R.  659, 
664. 

Defendant  was  found  liable  for  arrears  of  rent,  and  got 
credit  for  some  set-off  on  account  of  his  work,  but  for  the 
balance  he  must  answer,  as  found  by  the  Judge,  against 
which  no  prohibition  should  issue.    Dismiss  with  costs. 
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Boyd,  C.  May  26th,  1906. 

CHAMBERS. 

Ee  JOHNSON  AND  SMITH. 

WUl — Construction — Absolute  Estute  in  Fee — Limitation — 
"Die  without  Issue " — Vestsd  Estate  on  Birth  of  Child. 

Petition  by  vendor  under  the  Vendors  and  Purchasers 
Act  for  an  order  declaring  that  she  could  make  a  good  title 
to  property  under  a  devise. 

Shirley  Denison,  for  the  vendor. 

No  one  for  the  purchaser. 

Boyd,  C.  : — The  words  used  in  this  will  "  dying  without 
issue  '^  or  "  children  ^*  are  of  flexible  or  ambiguous  character, 
as  is  the  expression  "  die  unmarried :''  In  re  Chant,  [1900] 
2  Ch.  345;  In  re  Booth,  [1900]  1  Ch.  768.  In  In  re  Ham- 
bleton  W.  N.  1884,  p.  157,  the  words  ^'die  without  children  " 
were  construed  by  Bacon,  V.-C,  as  signifying  "  die  without 
having  had  a  child.*^  This  case  is  noted  in  Theobald  on 
Wills,  6th  ed.,  p.  678.  Whereas  in  In  re  Booth  the  same 
words  were  read  by  Mr.  Justice  Byrne  as  meaning  "dying 
without  leaving  children.^*  In  that  case  there  was  a  gift 
over  to  persons  named,  who  were  indicated  as  the  objects  of 
the  testator's  bounty.  In  the  present  case  there  is  no  gift  over, 
but  a  declaration  that  if  the  adopted  daughter  (the  vendor), 
to  whom  the  property  has  been  previously  given  for  her  own 
sole  use  and  benefit  forever,  "die  without  issue,  all  her  in- 
terest shall  lapse."  Byrne,  J.,  admits  that  the  construction 
is  of  diflBcult}'',  and  is  open  to  two  considerations,  to  one  of 
which  he  does  not  give  effect.  That  is,  that  there  is  a  general 
rule  in  favour  of  making  an  absolute  vesting  as  soon  as  pos- 
sible, especially  when  it  is  intended  to  enable  the  parent  to 
make  sbme  provision  for  the  family :  p.  770  of  [1900]  1  Ch. 
That  consideration  appears  to  me  to  outweigh  the  other  con- 
struction in  construing  this  will,  which  contains  no  gift  over. 
I  would  read  this  will  as  giving  an  absolute  estate  in  fee  to 
the  adopted  daughter  upon  the  child  being  6om,  which  hap- 
pened after  the  will  was  made  and  after  the  death  of  testatrix 
in  1903.  This  construction  is  favoured  by  Jaffray  v.  Connor, 
28  Beav.  328 ;  and  see  Weakley  v.  Bugg,  7  T.  R.  326. 
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The  testatrix  in  this  case  speaks  of 
ence  to  the  parent's  share,  and  that  indicates  that  she  uses 
"  issue  ^'  as  synonymous  with  "  child."  By  this  reading  of 
the  will  an  intestacy  is  prevented,  and  there  is  a  confirmation 
of  the  absolute  gift  intended  for  the  adopted  daughter  by  the 
first  part  of  the  will. 


Mabee,  J.  May  26th,  1906. 

TRIAL. 

COSTELLO  V.  GRAND  TRUNK  R.  W.  CO. 

Railway — Carriage  of  Goods — Loss — Negligence  —  Contract 
Limiting  Liability  —  Findings  of  Jury  —  Recovery  of 
Amount  Fixed  by  Contract — Costs. 

Action  for  damages  for  loss  of  horses  in  course  of  carriage 
by  defendants.  Plaintiff  alleged  negligence  on  the  part  of 
defendants. 

E.  F.  B.  Johnston,  K.C.,  and  R.  McKay,  for  plaintiff. 

D.  L.  McCarthy  and  W.  E.  Foster,  for  defendants. 

Mabee,  J. : — At  the  trial  I  was  strongly  pressed  .  .  . 
to  nonsuit — first,  because  .  .  .  there  was  no  evidence  of 
negligence  that  could  be  submitted  to  the  jury,  and  second, 
because,  if  there  was  negligence,  there  was  nothing  connect- 
ing plaintiff's  loss  with  such  negligence. 

In  my  view  of  the  case  there  was  ample  evidence  of  negli- 
gence, and  the  whole  matter  was  one  solely  for  the  jury. 

The  findings  of  fact,  then,  upon  which  the  case  must  be 
disposed  of,  are :  that,  by  reason  of  defects  in  the  floor  of  the 
car,  and  by  not  promptly  delivering  the  horses  at  North  Bay, 
defendants  were  guilty  of  negligence  that  caused'  the  death 
of  the  two  horses  in  question;  that  plaintiff  was  not  guilty 
of  contributory  negligence;  that  he  was  not  aware  of  the  dif- 
ferent freight  rates,  and  did  not  assent  to  the  terms  upon 
which  the  lower  rate  was  granted  to  him;  and  damages  for 
the  loss  of  the  horses  were  assessed  at  $297. 

The  contract  for  shipment  signed  by  plaintiff  is  in  the 
same  form  as  that  in  question  in  the  recent  case  of  Booth  v. 
Canadian  Pacific  R.  W.  Co.,  ante  593,  where  it  was  held  that 
this  form  of  contract  does  not  exempt  the  railway  company 
from  liability  for  the  negligence  of  their  servants. 
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It  was  argued  by  Mr.  McCarthy  that  under  this  contract 
defendants  were  relieved  from  all  liability  for  damages  to 
stock  except  for  injuries  arising  from  collision,  or  the  cars 
being  thrown  from  the  track  during  transportation,  neither 
of  which  was  the  moving  cause  of  the  loss  in  the  present  case, 
he  contending  that  the  prohibition  against  the  company  con- 
tracting themselves  out  of  liability  for  negligence  provided 
for  by  sec.  214  of  the  Railway  Act  was  avoided  by  reason  of 
this  contract  having  been  approved  by  the  Board  of  Railway 
Commissioners  under  sec.  275.  It  is  unnecessary  to  consider 
this  latter  point,  as  the  Booth  case  is  clear  authority  for  the 
contention  that  upon  the  proper  interpretation  of  this  con- 
tract defendants  have  not  escaped  liability  for  the  negligence 
of  their  servants.  See  also  Price  v.  Union  Lighterage  Co., 
[1904]  1  K.  B.  412.  The  right  of  the  company  to  limit 
their  liability  in  consideration  of  a  special  rate  was  not  under 
discussion  in  the  Booth  case,  the  question  there  being  whether 
the  contract  in  this  particular  form  absolved  the  company 
from  liability  for  the  negligence  of  their  servants. 

Here  defendants  have,  in  consideration  of  a  special  rate 
granted  to  plaintiff,  limited  their  liability  to  $100  for  each 
horse,  and  upon  the  authority  of  Robertson  v.  Grand  Trunk 
,R  W.  Co.,  24  0.  R.  75,  21  A.  R.  204,  24  S.  C.  R.  611,  they 
have  the  right  so  to  do. 

Against  the  objection  of  defendants'  counsel,  it  was  left 
to  the  jury  to  say  whether  plaintiff  knew  of  the  lower  rate 
that  was  being  given  him,  and  assented  to  the  terms  upon 
which  the  lower  rate  was  granted,  that  is,  the  limitation  of 
defendants'  liability.  The  contract  was  signed  by  plaintiff; 
he  had  an  opportunity  of  reading  it ;  no  advantage  was  taken 
of  him  by  defendants'  agent;  and,  notwithstanding  the  find- 
ing of  the  jury  upon  this  point,  I  think  plaintiff  is  bound  by 
its  terms,  and  that  it  must  govern  the  rights  of  the  parties: 
Tavlor  v.  Grand  Trunk  R.  W.  Co.,  4  0.  L.  R.  357,  1  0. 
W.  R.  447. 

The  result  is  that  plaintiff  is  entitled  to  judgment  for 
$200,  being  the  damages  fixed  by  the  contract,  and  not  the 
actual  loss  as  found  by  the  jury.  In  view  of  plaintiff's  lass 
being  one-third  more  than  his  recovery,  he  may  have  costs 
upon  the  High  Court  scale. 
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May  26th,  1906. 

divisional  court. 

PUECELL  V.  TULLY. 

Deed  —  Construction  —  Life  Estate  —  Remainder  in  Fee  — 
Grant  of  Land — Habendum' — Repugnancy  —  Remainder- 
men  not  Named  —  Description  of,  as  Children  of  Life 
Tenant — Sufficiency  —  Reformation  of  Deed — Claim  for 
Equitable  Execution. 

Appeal  by  plaintiff  from  judgment  of  Clute,  J.,  at  the 
trial,  dismissing  an  action  for  equitable  execution,  and 
adjudging  in  favour  of  defendants  the  reformation  of  a  con- 
veyance of  land  to  Alexander  P.  TuUy,  deceased. 

The  appeal  was  heard  by  Mulock,  C.J.,  Britton,  J., 
Mabee,  J. 

D.  B.  Maclennan,  K.C.,  for  plaintiff. 

K.  Smith,  Cornwall,  for  adult  defendants. 

M.  C.  Cameron,  for  infant  defendants. 

Mulock,  C.J. : — This  is   an   action  brought  by     .     .     . 

.  Patrick  Purcell  against   Elizabeth  TuUy,    administratrix  of 

the  estate  of  Alexander  P.  Tully,  deceased,  and  Mary  Jane 

Tully  and  others,  his  children  and   heirs-at-law,   to   recover 

$468.80  owing  to  plaintiff  by  deceased. 

After  setting  forth  the  particulars  of  the  indebtedness  of 
deceased,  plaintiff  in  his  statement  of  claim  alleges  that  de- 
ceased at  the  time  of  his  death  was  seised  in  fee  simple  to  his 
own  use  of  certain  lands  therein  mentioned;  that  by  inden- 
ture of  bargain  and  sale,  dated  6th  May,  1902,  made  between 
Isabella  Purcell,  the  then  owner  thereof,  and  Alexander  P. 
Tully,  the  former  granted  the  said  lands  unto  the  latter  for 
the  term  of  his  natural  life,  and  after  his  death  unto  his 
children  who  should  survive  him,  or  should  have  died  before 
him  leaving  lineal  descendants  surviving  at  his  death,  their 
heirs  and  assigns  forever,  in  equal  shares,  in  fee  simple,  as 
tenants  in  common ;  and  that  the  said  indenture  was  in  law 
a  conveyance  to  Alexander  P.  Tully  of  the  said  lands  in  fee 
simple,  and  that  the  same  were  liable  to  be  sold  under  execu- 
.  tion  for  payment  of  the  debts  of  deceased.     .     .     . 
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At  the  trial  it  was  shewn  that  Mrs.  Purcell,  the  grantor 
in  the  indenture,  desired  to  make  some  provision  for  the 
family  of  Alexander  P.  Tully,  who  was  an  adopted  son  of 
hers,  and  accordingly  gave  certain  instructions  to  Mr.  Smith, 
her  solicitor.  She  explained  to  him  that  Tully  was  improvi- 
dent, and  therefore  she  would  not  give  him  the  land  in  fee 
simple,  but  only  for  his  own  life,  with  remainder  to  his  chil- 
dren, and  also  an  estate  to  his  widow  d'uring  her  widowhood 
in  case  she  survived  him.  Mr.  Smith  made  known  to  Mr. 
Tully  the  nature  of  the  proposed  gift,  to  which  he  assented, 
and  thereupon  Mr.  Smith  prepared  the  necessary  conveyance. 

Mr.  Smith  testified  that  the  terms  upon  which  Mrs.  Pur- 
cell was  prepared  to  convey  the  property  are  set  forth  in  the 
type-written  part  of  the  deed  in  question,  which  is  as  fol- 
lows: *'  This  indenture  made  ...  in  pursuance  of  the 
Act  respecting  short  forms  of  conveyances,  between  Isabella 
Purcell,  of  the  first  part,  .  .  .  and  Alexander  P.  Tully, 
of  the  second  part  .  .  .  witnesseth  that,  in  consideration 
of  natural  love  and  affection  and  of  the  sum  of  one  dollar 
.  .  .  the  said  party  of  the  first  part  doth  grant  unto  the 
said  party  of  the  second  part,  for  and  during  the  term  of  his 
natural  life,  the  lands  and  premises  hereinafter  mentioned, 
and  upon  his  dfeath  unto  those  children  of  the  said  party  of 
the  second  part  who  shall  survive  him  or  shall  have  died  be- 
fore him  leaving  lineal  descendants  surviving  at  the  death 
of  the  said  party  of  the  second  part,  their  heirs  and  assigns 
forever,  in  equal  shares,  in  fee  simple,  as  tenants  in  common. 
The  said  estate  granted  to  the  children  of  the  said  party  of 
the  second  part  to  be  subject  however  to  the  support  and 
maintenance  on  the  said  lands  hereinafter  mentioned  of 
Eliza  Tully,  wife  of  the  said  party  of  the  second  part;  during 
such  time  as  she  shall  remain  widow  of  the  said  party  of  the 
second  part " — and  then  follows  a  description  of  the  lands. 

It  appears  that  Mr.  Smith  dictated  to  his  stenographer 
the  words  above  quoted,  with  instructions  to  her  to  type- write 
them  in  deed  form,  intending  the  words  quoted,  with  a  de- 
scription of  the  lands,  to  be  the  complete  instrument,  and 
also  instructed  her  to  put  a  back  upon  it,  and  take  it  to  Mrs. 
Purcell  for  execution. 

The  stenographer,  having  engrossed  the  dictation,  pro- 
ceeded to  annex  thereto  the  last  page  of  a  blank  form  of 
conveyance,  filled  up  the  blanks  in  this  form,  and  took  the 
instrument  to  Mrs.  Purcell,  who  thereupon  executed  it. 
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The  portions  of  the  deed  thus  added  by  the  stenographer 
without  any  authority,  consisted  of  the  habendum  .  .  . 
"  To  have  and  to  hold  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  to  and  for  his  and  their  sole  and  only 
use  forever,  subject  nevertheless  to  the  reservations,  limita- 
tions, provisoes,  and  conditions  expressed  in  the  original 
grant  thereof  from  the  Crown" — and  also  of  the  covenants 
and  release  numbered  respectively  2,  4,  5,  and  8  in  the  first 
column  of  the  Act  respecting  short  forms  of  conveyances.  .  . 

Although  the  grant  is  to  the  children  without  their  being 
actually  named,  the  instrument  should,  I  think,  be  construed 
as  if  they  were  named.  In  order  to  limit  an  estate  in  re- 
mainder it  is  not  necessar}'  to  set  forth  the  actual  names: 
Cruise's  Digest,  ch.  21,  sec.  16.     .     .     . 

If  the  rule  in  Shelley's  case  were  to  apply,  whereby  Pat- 
rick TuUy  took  the  fee,  there  would  be  no  estate  in  the  chil- 
dren charged  with  the  support  and  maintenance  of  his 
widow,  for  it  is  not  the  estate  granted  to  her  husband  which 
is  so  charged,  but  "the  said  estate  hereby  granted  to  the 
children,'*  being  the  estate  which  the  grantor  had  purported 
to  grant  to  them  "  in  fee  simple  as  tenants  in  common." 

This  express  grant  of  the  fee  in  remainder  to  the  children 
and  the  charging  of  that  estate  with  the  support  and  main- 
l^enance  of  the  widow  of  the  tenant  for  life  indicate  a  clear 
intent  that  Alexander  P.  Tully  should  take  only  a  life  estate. 
To  hold  otherwise  would  defeat  the  provision  in  respect  of 
his  widow. 

1  therefore  think  that,  according  to  the  language  of  the 
premises  of  the  d'ced,  those  children  of  Alexander  P.  Tully 
who  survive  or  predecease  him  leaving  lineal  descendants  him 
surviving  took  the  remainder  in  fee  simple  as  purchasers: 
Chandler  v.  Gibson,  2  0.  L.  B.  442 ;  Grant  v.  Fuller,  33  S. 
C.  K.  38;  Van  Grutten  v.  Foxwell,  [1897]  A.  C.  658. 

If  effect  were  given  to  the  habendum  ...  it  would 
defeat  the  grant  of  the  fee  simple  in  remainder  to  the  chil- 
.dren.  The  rule  is,  when  the  grantor  has  by  the  premises  in 
the  deed  granted  an  estate  to  A.  and  his  heirs,  he  cannot 
retract  that  disposition  after  using  words  in  the  habendum 
utterly  inconsistent  with  the  grant:    Myers  v.  Marsh,  9  U. 
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C.  R.  244;  Houston  v.  Williams,  16  U.  C.  E.  406 ;  Lesperance 
V.  Langlois,  22  U.  C.  B.  683. 

Therefore,  in  the  present  instance,  the  words  in  the  ha- 
bendum, being  repugnant  to  the  grant,  are  void. 

In  this  view,  it  is  not  necessary  to  reform  the  deed,  but 
there  should  be  a  declaration  that  by  virtue  of  the  deed  Alex- 
ander P.  Tully  took  a  life  estate  only,  and  that  the  children 
took  the  remainder  in  fee  as  tenants  in  common,  subject  to 
the  provisions  in  behalf  of  the  widow;  and  the  judgment 
should  be  varied  accordingly. 

The  infants  only  are  entitled  to  their  costs  of  this  appeal 
from  plaintiff. 

Mabee,  J.,  gave  reasons  in  writing  for  the  same  result. 

Britton,  J.,  also  concurred. 


May  26th,  1906. 
C.A. 

McCONNELL  v.  LYE. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land  to  Plains 
tiff — Action  for  Specific  Performance — Contract  by  Venr 
dor  to  Sell  to  Others — Conduct  of  Plaintiff — Cancellation 
— Notice  to  Second  Vendees — Defence — Registry  Laws. 

Appeal  by  defendants  other  than  Henry  Lye  from  judg- 
ment of  Meredith,  J.,  at  the  trial  (6  0.  W.  B.  314)  declar- 
ing plaintiff  entitled  to  the  specific  performance  of  an  agree- 
ment made  between  him  and  defendant  Lye  for  the  purchase 
by  plaintiff  and  sale  by  Lye  of  certain  lands  in  the  township 
of  MacTavish,  in  the  district  of  Thunder  Bay. 

The  appeal  was  heard  by  Moss,  C.J.O.,  OsLEk,  Garrow, 
Maclaren,  JJ.A. 

H.  Cassels,  K.C.,  and  B.  S.  Cassels,  for  appellants. 

W.  Nesbitt,  K.C.,  for  defendant  Lye. 

F.  E.  Latchford,  K.C.,  for  plaintiff. 
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Moss,  C. J.O. : — .  .  .  The  present  appellants  are  par- 
ties to  the  action  because  of  an  agreement  entered  into  between 
defendant  Lye,  through  one  B.  A.  Buttan  his  agent;  and 
defendant  Jones,  dated  4th  July,  1904,  whereby  Lye  agreed 
to  sell  to  Jones  and  Jones  agreed  to  buy  the  same  lands.  The 
latter  agreement  was  assigned  by  Jones  to  the  appellants  on 
4th  July,  and  r^stered  on  21st  July,  1904, 

The  main  defence  set  up  by  defendant  Lye  was,  that  be- 
fore the  making  of  the  agreement  with  Jones,  plaintiflf  had 
repudiated  and  abandoned  the  agreement  with  Mm,  and  had 
therefore  left  defendant  Lye  free  to  re-sell  the  lands.  The 
other  defendants,  besides  urging  that  defence^  rely  upon  their 
agreement  and  its  registration,  and  claim  the  benefit  of  the 
registry  laws. 

Plaintiff  alleged  that  Jones  aud  the  other  defendants  had 
notice  of  his  agreement  at  the  time  of  entering  into  the 
agreement  under  which  they  claim. 

The  trial  Judge  dealt  with  the  case  as  one  substantially 
between  plaintiff  and  Lye;  the  question  being  whether  Lye 
was  relieved  of  his  obligation  to  carry  out  the  contract  by 
reason  of  plaintiff's  conduct;  and  he  held  that,  in  the  circum- 
stances appearing,  Lye  had  not  been  relieved  of  his  obliga- 
tion to  perform  his  contract  with  plaintiff,  and  he  pronounced 
judgment  in  the  laiter's  favour. 

After  the  argument  of  this  appeal  it  appeared  to  us,  in 
considering  the  evidence,  and  more  especially  the  correspon- 
dence between  the  solicitors  for  defendant  Lye  and  his 
agent  R.  A.  Ruttan,  that  it  would  be  proper  to  hear  the  tes- 
timony of  the  laitter  and  of  defendant  Jones,  with  a  view  to 
the  elucidation  of  the  circumstances  attending  the  making 
of  the  agreement  of  4th  July,  1904.  We  therefore  directed 
that  Ruttan  should  be  examined  before  the  Court,  with 
liberty  to  defendants  to  examine  defendant  Jones  at  the  same 
time.  Plaintiff  produced  and  examined'  Ruttan,  but  defen- 
dants did  not  produce  Jones,  and  their  counsel  stated  that 
they  did  not  desire  to  examine  him  or  any  other  of  the  parties. 

The  testimony  of  Ruttan  established  beyond  question  that 
at  the  time  of  entering  into  the  agreement  in  question  Jones 
and  his  associates,  or  some  of  them,  were  fully  aware  of  the 
agreement  between  plaintiff  and  Lye  and  of  the  existence  of 
the  latter's  action  to  enforce  it.     They  very  probably  derived 
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the  impression  that  Lye  was  in  a  position  to  re-sell,  but  that 
impression  was  not  due  to  anything  said  or  communicated 
to  them  by  or  on  behalf  of  plaintiff.  And  they  had  full 
notice  and  knowledge  of  his  rights,  whatever  they  were. 

That  being  the  state  of  the  case,  their  only  defence  to  this 
action  is,  that  at  the  time  of  the  agreement  with  them  plain- 
tiff's rights  were  at  an  end,  and  that  Lye  was  legally  in  a 
position  to  re-sell  the  property. 

But  that  was  not  the  position.  Lye's  action  to  enforce 
the  agreement  with  plaintiff  was  pending,  and,  although 
plaintiff  had  entered  an  appearance  ...  he  had  done 
nothing  to  prevent  his  afterwards  doing  as  he  did,  i.e.,  elect 
to  perform  the  contract  and  pay  the  purchase  money  into 
Court.  As  between  him  and  Lye,  the  agreement  was  still 
subsisting  and  in  a  position  to  be  carried^  into  effect.  It  was 
prior  in  point  of  date  to  the  agreement  made  by  Euttan,  and 
the  registration  of  the  latter  gave  no  advantage  to  defendants 
in  view  of  their  knowledge  of  the  facts. 

It  appears  from  Buttan's  testimony  that  the  receipt  he 
gave  to  Jones  for  the  $500  paid  at  the  time  contained  words 
similar  to  the  stipulation  in  the  agreement  to  the  effect  that 
"the  vendor  reserves  the  right,  if  he  should  be  unable  to 
make  title  to  the  lands  herein  described,  to  return  the  amount 
paid  to  the  purchaser;"  and  that  these  words  were  inserted 
because  of  the  uncertainty  as  to  plaintiff's  position  under  his 
agreement.  It  is  obvious  that  all  parties  understood  that 
if  Lye  was  not  off  plaintiff's  agreement,  or  could  not  free 
himself  from  it,  the  other  agreement  was  not  to  be  treated 
as  a  subsisting  contract.  And,  in  the  circumstances,  the 
appellants  are  not  in  a  position  to  claim  the  benefit  of  the 
registry  laws,  or  to  set  up  the  agreement  as  a  shield  against 
plaintiff's  claim. 

The  appeal  should  be  dismissed  with  costs,  except  those 
of  and  incidental  to  the  examination  of  Euttan,  which  plain- 
tiff should  pay  to  appellants. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Garrow  and  Maclaren,  JJ.A.,  also  concurred. 
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May  26th,  1906. 

C.A. 

BEX  V.  WILKES. 

Criminal  Law — Omission  to  Provide  Necessaries  for  Wife — 
Criminal  Code,  sees,  210  (2),  215 — Injury  to  Health — 
Absence  of  Proof  of — Necessaries  Supplied  by  others — 
Conviction  Quashed. 

Case  stated  by  the  junior  Judge  of  the  County  Court  of 
Wentworth  exercising  criminal  jurisdiction  under  part  LIV. 
of  the  Criminal  Code,  1892,  setting  forth  that  Thomas  C. 
Wilkes,  the  defendant,  was  charged  before  the  police  magis- 
trate for  the  city  of  Hamilton  with  "  criminal  non-support " 
of  his  wife  and  child;  that  he  elected  to  be  tried  and  was 
tried  before  the  Judge,  and  was  found  guilty;  that  sentence 
was  suspended,  and  he  was  ordered  to  pay  $3.50  per  week  to 
his  wife  and  $10  costs  to  the  solicitor  for  the  private  prosecu- 
tor, till  the  stated  case  should  be  disposed  of;  that  Wilkes 
married  the  complainant  in  1901 ;  that  they  lived  together  as 
man  and  wife  till  August,  1902,  when  the  wife  left  the  hus- 
band ;  that  the  Judge  found  that  she  was  justified  in  leaving 
him,  and  was  still  justified  in  living  apart ;  that  she  and  her 
child  went  to  live  with  her  mother,  upon  whose  charity  they 
have  ever  since  been  and  are  now  dependent,  and  on  account 
of  such  charity  they  have  suffered  no  privation,  but  she  has 
no  means  of  her  own  of  support ;  that  defendant  is  a  working 
man,  and  earns  30  cents  per  hour,  and  usually  works  50  hours 
per  week. 

The  question  asked  of  the  Court  was  whether,  upon  these 
facts,  a  conviction  could  be  supported,  in  the  absence  of  proof 
that  the  wife  wa^  actually  in  need  of  food,  clothing,  and 
shelter. 

J.  L.  Counsell,  Hamilton,  for  defendant. 
G.  S.'  Kerr,  Hamilton,  for  private  prosecutor. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A.),  was  delivered  by 

Osler,  J.A.  : — The  charge  or  indictment  upon  which  the 
accused  was  tried,  dated  13th  February,  1906,  after  setting 
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forth  that  he  had  been  committed  for  trial  for  an  offence 
triable  by  the  Judge  under  the  provisions  of  part  LIV.  of 
the  C?riminal  Code,  and  had  elected  to  be  tried  therefor  be- 
fore a  Judge  without  the  intenrention  of  a  jury,  stated  such 
offence  as  follows :  "  For  that  the  said  Thomas  C.  Wilkes, 
at  Hamilton,  in  the  said  county,  for  several  months  last  past, 
did  unlawfully  omit,  without  lawful  excuse,  to  supply  his 
wife  and  child  with  the  necessaries  of  life,  whereby  the 
health  of  each  of  them  became  and  was  and  is  likely  to  become 
permanently  injured." 

Presumably  this  is  what  is  mefent  by  the  expression 
"  criminal  non-support "  in  the  stated  case. 

The  offence  charged  is  created  by  sec.  210  (2)  of  the 
Code,  which  enacts  that  "every  one  who  is  under  a  legal 
duty  to  furnish  necessaries  for  his  wife  is  criminally  responsi- 
ble for  omitting,  without  lawful  excuse,  to  do  so,  if  the  death 
of  his  wife  is  caused  or  if  her  life  is  endangered  or  her  health 
is  or  is  likely  to  be  permanently  injured  by  such  omission,'' 
and  sec.  215,  as  amended  by  the  Act  of  1893,  enacting  that 
"every  one  is  guilty  of  an  indictable  offence  and  liable  to 
three  years^  imprisonment  who,  being  bound  to  perform  any 
duty  specified  in  sec.  210,  without  lawful  excuse  neglects  or 
refuses  to  do  so,  unless  the  offence  amounts  to  culpable 
homicide." 

The  case  states  the  facts  in  evidence  upon  which  the 
Judge  acted  in  convicting  the  accused.  We  cannot  interfere 
merely  on  the  ground  that  a  conviction  is  against  the  weight 
of  evidence :  Regina  v.  Bowman,  3  Can.  Crim.  Cas.  But, 
if  there  is  no  evidence  to  bring  the  charge  within  the  t«rm& 
of  the  Code,  the  conviction  is  contrary  to  law  and  cannot  be 
maintained. 

Assuming  that,  in  the  circumstances,  a  legal  duty  was 
cast  upon  the  husband  to  provide  necessaries  for  the  wife, 
facts  must  bo  found  which  create  the  criminal  responsibility 
for  the  omission  to  perform  it,  and  these  facts  are  either 
that  the  dtath  of  the  wife  has  been  caused  (which  gives  rise 
to  a  prosecution  of  a  different  nature  from  that  now  in  ques- 
tion), or  that  her  life  is  endangered,  or  that  her  health  is  or 
is  likely  to  be  permanently  injured  by  such  omission.  These 
conditions  of  criminal  responsibility  are  expressly  provided 
by  sec.  210.     It  was,  therefore,  necessary  to  allege,  and  it  is 
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alleged  in  the  charge,  that  the  wife's  health  was  or  was 
likely  to  be  permanently  injured  by  the  aecused^s  neglect  of 
duty;  but  this  fact  was  not  found,  and  could  not  have  been 
found",  by  the  Judge,  because  there  was  no  evidence  whatever 
of  it.  On  the  contrary,  it  is  found  that  the  wife  had  "  suf- 
fered no  privation,^^  that  is  to  say,  that  she  was  not  in  want, 
because  her  needs  had  been  supplied  by  her  mother,  with 
whom  she  was  living.  Unless  the  husband^s  omission  to  per- 
form his  legal  duty,  where  it  exists,  causes  danger  to  the 
wife's  life  or  permanent  or  probably  permanent  injury  to  her 
health,  there  is  no  criminal  responsibility  on  his  part:  Begina 
V.  Nasmith,  42  U.  C.  R.  242.  And  the  fact  that  she  is  main- 
tained by  the  charity  of  others,  or  gains  her  livelihood  by  her 
own  means  or  exertions,  forms  no  ground  for  a  prosecution 
under  the  Code,  which  was  not  intended  as  a  means  of  enforc- 
ing the  husband's  civil  responsibility  for  the  wife's  neces- 
saries, either  at  her  own  instance  or  that  of  those  who  supply 
them.  She  may  proceed  against  him,  in  a  proper  case,  under 
the  Deserted  Wives'  Maintenance  Act,  R.  S.  0.  1897  ch.  167 ; 
but  the  Criminal  Code  cannot  be  invoked  in  aid,  as  here  il 
seems  to  have  been,  of  an  order  made  under  that  Act. 

The  conviction  must,  therefore,  be  quashed. 
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Hewson,  Acting  Co.  C.  J.  February  6th,  1906. 

COUNTY    COURT  OF   SIMCOE. 

SCOTT  V.   ORILLIA  EXPORT   LUMBER  CO. 

Carriers  by  Water — Dangers  of  Navigation — Seaworthiness  of 
Vessel — Loss  of  Cargo — Right  to  Freight. 

Action  for  freight,  tried  before  Mr.  C.  E.  Hewson,  K.C., 
acting  for  the  Judge  of  the  County  Court. 

G.  W.  Bruce,  Collingwood,  for  plaintiff. 

R.  D.  Gunn,  K.C.,  for  defendants. 

The  Acting  Judge: — The  plaintiff  is  a  master  mariner, 
and  is  the  owner  of  a  steam  tug  and  a  lighter  or  barge,  and 
during  the  season  of  navigation  on  the  great  lakes  engages  in 
towing  and  in  the  carrying  of  freight,  principally  lumber 
and  bark,  from  and  to  different  ports  on  the  Georgian  Bay. 
His  headquarters  are  at  Collingwood,  but  he  does  not  ply 
between  any  two  defined  ports  or  on  any  defined  routes. 

The  defendants  are  lumber  merchants,  and  carried  on 
business  at  the  town  of  Orillia,  and,  having  purchased  lumber 
from  Holland,  Graves,  &  Co.,  at  Byng  Inlet,  were  desirous 
of  transporting  the  same  to  Midland,  and  accordingly  wrote 
plaintiff  on  5th  September,  1903,  as  follows : — "  Please  tell 
us  by  return  of  mail,  or  call  by  'phone,  what  is  the  smallest 
quantity  of  lumber  you  will  go  to  Byng  Inlet  for.  I  think 
we  will  not  have  much  more  than  150  M  to  170  M  ft.  Kindly 
let  us  know  what  your  price  per  M  would  be  for  it  delivered 
at  Midland." 

VOL.  VII.  O.W.B.  NO.  21 — 58 
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Plaintiff  replied  on  9th  September,  1903,  as  follows: — 
''Yours  of  the  5th  rec.  Excuse  my  not  answering  sooner, 
but  I  was  up  the  lake.  I  will  bring  down  any  quantity  that 
you  wish  from  Byng  Inlet,  as  I  can  mix  it  with  another  lot. 
I  will  be  pleased  to  bring  down  what  you  may  have  for  $1  per 
M,  you  to  take  it  off  free.  Hoping  to  be  favoured  with  your 
work,  I  remain,^'  etc. 

Defendants  on  10th  September,  1903,  called  up  plaintiff 
by  telephone,  when  plaintiff  informed  defendants  that  he 
could  carry  defendants'  lumber  for  them,  as  he  had  part  of  a 
cargo  to  bring  down  for  Bryan  Bros.,  of  Collingwood;  the 
quantity  defendants  had  would  fill  or  make  up  a  cargo,  and 
the  price  would  be  $1  per  M,  but  if  he  brought  defendants' 
lumber  by  itself  he  would  have  to  charge  more  than  $1  per  M. 

On  10th  September  defendants  wTote  plaintiff  confirming 
the  telephone  conversation  as  follows : — "  In  accordance  with 
our  conversation  by  telephone  this  morning,  you  will  please 
go  to  B}Tig  Inlet  and  get  from  Messrs.  Holland,  Graves,  Mau- 
bert,  and  George,  some  125  M  1  to  2  red  pine  and  60  to  75,000 
2^,  3  &  4  white  pine,  bring  it  to  Midland,  and  we  will  be 
ready  to  unload  on  arrival.     Price  to  be  $1  per  M  free  off." 

Plaintiff  shortly  thereafter  proceeded  with  his  tug,  and 
barge  or  lighter  in  tow,  to  Byng  Inlet,  and  there  took  on 
board  the  barge  or  lighter  62,000  ft.  of  lumber  known  as 
shorts,  being  lumber  from  4  to  10  ft.  in  length,  for  Bryan 
Bros.,  of  Collingwood,  and  161,914  ft.  of  defendants'  lumber 
of  the  kinds  specified^  in  defendants'  letter  of  10th  Septem- 
ber above  referred  to. 

Plaintiff  had  previously  carried  lumber  for  defendants, 
and  defendants  were  aware  of  the  character  of  vessels  and 
mode  adopted  by  plaintiff  in  carrying  lumber.  Plaintiff  en- 
gaged, to  load  the  lumber  on  vessel,  men  who  usually  did  that 
kind  of  work  and  were  experts  at  it,  and  the  lumber  was 
properly  and  carefully  loaded  on  the  barge  or  lighter. 

After  the  loading  plaintiff  obtained  from  the  manager 
of  Holland,  Graves,  k  Co.,  W.  E.  Bigwood,  bill  of  lading  ss 
follows:— "Byng  Inlet,  Sept.  16th,  1903.  Shipped,  in  good 
order,  by  M.  E.  Bigwood,  agent,  for  account  and  at  the  risk 
of  whom  it  may  concern,  on  board  the  lighter  in  tow  of  tug 
*  Saucy  Jim,'  whereof  Francis  Scott  is  master,  now  lying 
at  this  port  and  bound  for  Midland,  the  following  amount 
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of  lumber,  to  be  delivered  in  like  good  order  at  the  port  of  des- 
tination, unto  the  consignee  named  in  the  margin,  or  to  their 
assigns  without  delay.  (Dangers  of  navigation  only  excepted.) 
In  witness  whereof  the  master  hath  affirmed  four  bills  of 
lading,  all  of  this  tenor  and  date,  one  of  which  being  accom- 
plished, the  other  to  stand  void. 

Orillia  Export  Lbr.  Co.,      161,933  ft.  Lbr.  in  Rgh.      26.60 
Midland. 

F.  Scott. 
Loading  29.15/100. 

W.  E.  Bigwood, 

Agent." 

And  thereafter  on  16th  September  left  port  with  the  in- 
tention of  proceeding  to  Midland,  but,  after  going  out  a  few 
miles  into  the  lake,  finding  the  weather  rough,  the  master 
returned  to  shelter  and  lay  to  till  the  following  morning, 
when  the  wind  having  abated  and  changed,  being  then  X.N.E. 
off  the  land  and  favourable,  he  proceeded  on  his  way  to- 
wards Midland.  All  went  well  until  about  2  o'clock  in  the 
afternoon  of  the  17th,  when,  as  the  vessel  was  about  opposite 
the  Western  Isles,  a  very  exposed  part  of  the  lake,  the  wind 
suddenly  changed  from  X.N.E.  to  N.W.,  and,  as  the  witnesses 
describe,  blowing  a  perfect  gale,  a  violent  storm  raged  for 
several  hours.  In  this  storm  the  captain  or  master  pursued 
the  only  course  open  to  him,  namely,  proceeded  onwards  to- 
wards Hope  Island,  which  was  about  13  miles  distant.  Dur- 
ing this  storm  the  sea  ran  very  high,  and  the  waves  are  de- 
scribed as  having  rolled  over  the  stem  of  the  scow  and  piled 
up  on  the  cargo  of  lumber  8  feet  deep.  When  off  the  lee  of 
Hope  Island,  and  after  the  storm  had  raged  for  several  hours, 
it  was  noticed  that  the  scow  had  somewhat  listed  to  star- 
board, and  the  master,  thinking  she  mu&t  have  taken  in 
water,  endeavoured  to  get  to  her  for  the  purpose  of  pumping 
her  out,  but  was  unable  to  do  so  owing  to  the  violence  of  the 
storm.  The  scow  immediately  after  further  listed,  and  then 
about  two-thirds  of  the  deck  cargo  slid  off  into  the  water, 
and  when  the  cargo  moved,  the  hatches  becoming  submerged, 
the  hold  of  the  scow  at  once  filled  with  water.  The  part  of 
the  cargo  that  slid  off  drifted,  and  a  large  portion  of  it  was 
blown  ashore  on  the  north  end  of  Beckwith  Island,  and  the  re- 
mainder was  lost.  In  the  condition  which  the  vessel  then  was, 
^^-ith  the  hold  filled  with  water,  there  were  no  means  at  hand 
by  which  the  master  could  in  any  way  rescue  the  luml)er,  and 
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he  proceeded  with  his  vessel  and  remainder  of  cargo  thereon 
to  the  nearest  dock,  Christian  Island,  from  which  point  he 
despatched!  a  message  to  the  defendants  informing  them  of 
the  loss  (which  however  did  not  reach  defendants  till  after 
plaintiff^s  arrival  at  Midland),  and  plaintiff  proceeded  to 
unload  and  pump  out  the  scow.  Having  done  this,  he  re- 
loaded and'  proceeded  to  Midland,  and  there  delivered  about 
30,000  ft.  of  the  cargo  he  had  taken  on  at  Byng  Inlet.  On 
his  arrival  at  Midland  the  master  at  once  notified  defendants 
of  the  loss,  and  aided  them  in  procuring  assistance  to  collect 
and  rescue  the  lumber,  and  at  this  time  plaintiff  promised 
defendants  he  would  deliver  the  part  of  the  cargo  which  had 
slid  off  when  collected,  the  defendants  to  load  the  lumber 
on  the  vessel,  plaintiff  to  charge  only  the  freight  as  per  bill 
of  lading,  and  he  then  repudiated  any  liability  for  the  loss. 

Plaintiff  claims  to  recover  the  whole  freight,  $161.91, 
being  at  the  rate  of  $1  per  M  for  161,914  feet  taken  on 
board'  at  Byng  Inlet,  $15  money  paid  for  unloading  and 
pumping  out  vessel  at  Christian  Island,  $20  money  paid  for 
wages  of  men  reloading,  and  $3  for  horse  hire,  telephones,  etc. 

Defendants  contend  that  there  was  an  express  contract, 
without  any  exceptions,  to  deliver  the  lumber,  and  that  noth- 
ing is  due  until  the  whole  lumber  received  is  delivered;  that 
the  loss  was  occasioned  by  the  negligence  of  plaintiff  and  his 
servants  in  not  having  battened  down  and  covered  the  hatches 
of  the  vessel;  and  that  therefore  plaintiff  is  not  entitled  to 
his  freight,  and  defendants  are  entitled  to  recover  damages 
by  way  of  counterclaim  from  plaintiff. 

It  seems  to  me  that  what  took  place  between  plaintiff  and 
defendants  over  the  telephone,  and  what  is  to  be  found  in  the 
correspondence  referred  to,  only  fixed  the  rate  or  price  for 
carrying  the  lumber;  there  is  nothing  that  would  estop 
plaintiff  from  afterwards  requiring  the  delivery  to  him  of 
the  usual  bill  of  lading  at  the  port  of  shipment  before  clear- 
ing with  his  cargo.  This  usual  bill  of  lading  he  did  require 
and  obtain,  and  it  contains  a  provision  *' excepting  dangers 
of  navigation.'^  There  was  also  evidence  given  tending  to 
shew  that  it  is  the  custom  on  these  waters  to  furnish  such  a 
bill  of  lading,  and  that  dangers  of  navigation  are,  as  such 
custom,  always  excepted.  Apart  from  this,  I  think  plaintiff 
is  a  carrier  by  water  within  the  meaning  of  R.  S.  C.  ch.  82, 
sec.  2,  and  that,  as  to  this  lumber  carried  by  him,  by  the 
terms  of  the  statute,  sub-sec.  4   (a)   of  sec.  2,  dangers  of 
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navigation  are  excepted.  Neither  this  provision  of  the  statute 
nor  the  inclusion  of  it  in  the  bill  of  lading  or  contract  would 
protect  or  relieve  plaintifl:  from  liability  for  damages  if  his 
vessel  was  not  seaworthy  when  it  left  Byng  Inlet,  or  if  the 
loss  arose  or  was  occasioned  by  the  act,  default,  or  negligence 
of  the  master  or  his  servants. 

The  evidence  shews  that  the  vessel  was  seaworthy  when 
she  left  Byng  Inlet;  that  she  had  been  properly  and'  care- 
fully loaded.  The  hatches  were  not  battened  down  or  covered 
with  tarpaulin,  but  the  short  lumber  was  built  up  solidly 
through  the  hatches,  and  the  hatches  were  covered  over  with 
the  lumber.  There  was  also  evidence  given  and  not  contra- 
dicted shewing  that  on  vesesls  of  this  character  the  hatches 
were  never  battened  down  or  covered  with  tarpaulin,  though 
on  much  larger  vessels  loaded  with  lumber  it  is  the  practice 
to  do  so. 

I  find  that  the  loss  was  occasioned  by  storm  and  tempest, 
during  which  the  water  rolling  over  the  vessel  and  the 
working  of  the  lumber  on  the  deck  let  in  water  that  caused 
the  listing  and  upsetting  of  the  cargo  and  consequent  loss, 
and  I  am  unable  to  say  that  there  was  any  want  of  skill  or 
any  neglect  or  default  on  the  part  of  the  master  or  his  ser- 
vants that  occasioned  the  loss. 

It  is  pointed  out  in  Mr.  Lewis's  Work  on  Shipping,  p. 
32,  citing  Haradon  v.  Praetor,  9  Q.  B.  592,  that  where  "  loss 
by  dangers  of  navigation  is  excepted  in  a  bill  of  lading  and 
the  vessel  is  lost  in  a  storm,  the  master  must  prove  the  loss 
by  the  storm,  and  it  then  lies  on  the  merchant's  part  to  prove 
want  of  skill  or  negligence  on  those  in  charge  of  the  vessel.'' 
This  onus  defendants  have  not  satisfied. 

I  find  therefore  that  plaintiff  is  entitled  to  recover  hia 
freight,  but  only  for  the  quantity  of  lumber  actually  de- 
livered. The  evidence  shews  that  there  was  taken  on  board 
161,914  feet,  and  of  this  4,303  ft.  deals  and  2,658  ft.  of 
Xorway  was  lost,  leaving  155,620  ft.  delivered,  which  in- 
cludes the  lumber  collected  and  gathered,  said  to  be  125,620 
ft. :  see  Lewis  on  Shipping,  p.  52.  This  at  $1  per  M  amounts 
to  $155.62.  Plaintiff  is  not  entitled  to  the  $15  paid  out  for 
unloading  and  reloading  scow  at  Christian  Island,  but  is  en- 
titled to  $1  expended  by  him  as  shewn  by  his  bill  as  first 
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rendered  for  horse  hire,  etc.,  and  to  the  sum  of  $20  paid  ou£ 
to  defendants'  men  for  reloading  vessel  at  request  of  defen- 
dants' agent,  making  a  total  of  $176.62,  for  which  1  direct 
judgment  to  be  entered  for  plaintiflf  against  defendants  with 
costs  of  the  action.  And  I  dismiss  defendants'  counterclaim 
without  costs. 


May  26th,  1906. 

C.A. 

MILLOY  V.  WELLINGTON. 

Hiisband  and  Wife — Criminal  Conversation — Action  against 
Seducer — Defence  —  Abandonment  of  Wife — License  to 
Commit  Adultery — Damages — New  Trial— Miscarriage — 
Appeal. 

Upon  the  settlement  of  the  minutes  of  the  judgment  of 
the  Court  of  Appeal  delivered  on  23rd  February,  1906  (ante 
298),  it  appeared  that  there  had  been  some  misunderstanding 
as  to  the  terms  of  the  consent  on  which  the  Judges  compos- 
ing the  Court  supposed  they  were  acting,  and  the  terms 
of  the  judgment  were  discussed  by  counsel  before  the  Court. 

E.  B.  Ryckman  and  C.  S.  Maclnnes,  for  defendant. 

W.  R.  Smyth,  for  plaintiff  by  revivor. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  Meredith,  JJ.A.),  was  delivered  by 

OsLER,  J.A. : — My  former  judgment  is  to  be  considered 
as  withdrawn,  and  is  not  to  be  made  use  of  or  referred  to  by 
either  party  in  the  subsequent  proceedings  in  the  case. 

We  cannot,  in  my  opinion,  hold  upon  the  evidence  that 
the  deceased  plaintiff  had  lost  his  right  of  action.  Even  if 
the  mere  abandonment  of  the  society  of  the  wife  or  a  separa- 
tion between  the  husband  and  wife  were  a  defence  in  an  action 
of  this  kind — and  it  would  seem  to  have  been  so  held  on 
demurrer  by  a  divided  court  in  Patterson  v.  MacGregor,  28 
U.  C.  E.  280 — ^the  evidence,  fairly  read  and  without  resting 
on  any  merely  isolated  expressions,  warranted  the  jury  in 
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finding  that  there  had  been  no  final  abandonment  nor  any 
final  separation  between  the  parties,  though  they  were,  no 
doubt,  andj  had  for  a  long  time  been,  living  apart  when  de- 
fendant, supposing  that  he  had  the  right  to  do  so,  and  per- 
haps even  ignorant  of  their  former  relations,  assumed  to 
intermarry  with  plaintifE^s  wife.  Plaintiflf,  therefore,  had 
not  forfeited  the  right,  whatever  may  be  its  value,  to  com- 
plain of  the  insult  and  wrong  inflicted  upon  him  by  the 
seduction  of  his  wife  and  of  the  loss  of  the  matrimonial  con- 
sortium, all  chance  of  the  renewal  of  which  was  certainly 
put  an  end  to  by  the  conduct  of  defendant,  however  venial 
that,  in  the  circumstances,  may  be  thought  to  have  been. 
Speaking  for  myself,  I  agree  with  the  opinion  of  the  dis- 
senting Judge  (Wilson,  J.)  in  Patterson  v.  MacGregor,  and 
with  his  view  of  the  authorities,  rather  than  with  that  of  his 
learned  colleagues,  and  it  may  be  noted  that  the  Chief  Jus- 
tice (Richards,  C.J.),  though  concurring  with  Morrison,  J., 
in  the  disposition  of  the  demurrer,  added  that  in  a  court 
of  appeal  he  might,  on  further  consideration,  arrive  at  a  dif- 
ferent conclusion.  The  express  license  of  the  husband  to  do 
the  wrong  complained  of  is,  of  course,  a  defence,  but,  unless 
abandonment,  taking  place  before  adultery,  can  be  regarded 
as  amounting,  in  the  circumstances,  to  connivance  or  general 
license  to  the  wife  to  misconduct  herself  with  any  one,  it  is 
not,  in  my  opinion,  an  answer  to  the  husband'^s  action,  though 
it  may  well  "  be  taken  into  account  as  a  very  important  ele- 
ment operating  in  diminution  of  the  damages."     .     .     . 

[Beference  to  cases  cited  by  Wilson,  J.,  in  Patterson  v. 
MacGregor,  and  to  Evans  v.  Evans,  [1899]  P.  195;  King  v. 
Bailey,  27  A.  R.  703.] 

Defendant's  appeal  from  the  judgment  of  the  Divisional 
Court  must,  therefore,  be  dismissed,  because  the  case  could 
not  have  been  withdrawn  from  the  jury  on  any  such  ground, 
sc,  abandonment,  as  is  now  contended  for. 

Plaintiff's  cross-appeal  from  that  judgment  must  also  be 
dismissed  because  there  was  a  plain  miscarriage  at  the  trial 
in  more  than  one  respect.     .     .     . 

The  appeal  and  cross-appeal  are  dismissed  with  costs. 
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OsLER,  J. A.  May  28th,  1906. 

C.A.-CHAMBERS. 

KIRBY  V.  TOWNSHIP  OF'pELEE. 

Appeal  to  Court  of  Appeal — Extending  Time  for — Excuse  for 
Delay — Importance  of  Ca^e  —  Costs  —  Objectionable  Affi- 
davit, 

Motion  by  defendants  to  extend  the  time  for  setting  down 
appeal  from  the  report  of  the  Drainage  Referee. 

W.  D.  McPherson,  for  defendants. 

F.  E.  Hodgins,  K.C.,  for  plaintiff. 

OsLER,  J.A. : — The  motion  was  launched  upon  an  affidavit 
of  the  reeve  of  defendants,  swom  on  2nd  May,  1906,  in 
which  he  states  that  he  "  is  advised  and  believes  '^  that  the 
report  of  the  Referee  was  filed  on  2nd  December,  1905 ;  that 
notice  of  appeal  was  given  on  23rd  January,  1906;  that  on 
24th  February,  1906,  the  draft  of  the  appeal  was  served  upon 
plaintiff^s  solicitor,  but  had  not  been  returned ;  that  the  evi- 
dence and  exhibits  are  now  ready  for  the  printer,  and  he  has 
the  same  in  the  hands  of  the  printer,  so  that  the  appeal 
books  will  be  ready  in  a  few  days.  The  excuse  for  the  delay, 
as  stated  by  the  deponent,  is  that  the  township  is  an  island 
in  Lake  Erie,  16  miles  from  the  mainland,  and  in  the  winter 
time  for  weeks  at  a  time,  and  sometimes  for  over  a  month, 
it  is  impossible  to  have  any  communication  with  the  main- 
land; that  the  telephone  cable  between  the  island  and  the 
mainland  is  most  of  the  time  out  of  order  during  the  winter 
season,  so  that  no  communication  can  be  had  in  that  way, 
and  is  out  of  order  at  the  present  time;  that  some  of  the 
exhibits  put  in  at  the  trial  were  taken  back  to  the  island  after 
the  trial,  and,  owing  to  ttie  isolated  condition  of  the  island, 
communication  could  not  be  had  so  that  the  exhibits  could  be 
returned  "  until  recently  "  for  the  purpose  of  being  printed. 
In  deponent's  belief  the  appellants  have  a  good  right  of 
appeal,  and  the  application  is  made  bona  fide. 

A  further  affidavit  on  behalf  of  the  defendants  was  after- 
wards filed,  made  by  erne  Wilkinson,  w^hose  firm  has  the  con- 
tract for  conveying  the  Pelee  Island  mail  between  the  post 
office  at  Leamington  and  Point  Pelee,  where  the  mail,  during 
the  winter  months,  is  landed  from  Pel6e  Island.  The  de- 
ponent states  that  during  Februarys  last  "  only  "  three  mails 
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were  received  from  or  despatched  to  Pelee  Island;  that  there 
was  no  mail  between  19th  February  and  1st  March  last,  and 
none  between  7th  March  and  19th  March;  and  on  at  least 
three  occasions,  on  account  of  the  quantity  of  mail  and  the 
condition  of  the  weather,  the  mail  carrier  was  unable  to  take 
all  the  mail  for  the  island  on  one  trip,  and  was  forced  to 
leave  a  considerable  part  of  it  until  he  could  make  another 
trip,  and  this  would  detain  that  portion  of  his  mail  for 
several  days  more. 

For  plaintiff  was  filed  an  affidavit  made  by  one  Selkirk, 
the  postmaster  at  Leamington,  who  operates  the  telephone 
cable  between  Pelee  Island  and  the  mainland  and  handles 
the  winter  mail  service  between  the  same.  ^Mails  were  re- 
ceived and  despatched  on  the  9th,  11th,  17th,  24th,  and  30th 
January.  In  February,  received  7th,  13th,  and  18th,  and 
despatched  6th,  13th,  and  19th  of  the  month.  In  March  re- 
ceived and  despatched,  1st,  17th,  19th,  25th,  and  28th.  In 
April  8  mails  were  received  and  despatched.  Mails  were  often 
delayed  owing  to  rough  weather  and  moving  ice,  so  that  they 
did  not  always  reach  the  island  on  the  same  days  as  those 
on  which  they  were  despatched  from  Leamington,  and  some- 
times were  delayed  several  days  before  leaving  Pelee  Island. 
The  same  deponent  states  that  the  telephone  service  and 
connection  between  Peiee  Island  end  the .  mainland  wai; 
maintained  in  good  order  and  in  continuous  and  uninter- 
rupted service  from  23rd  January  to  23rd  April,  except  from 
24th  January  to  28th  Januar3^ 

An  affidavit  of  plaintiff,  who  describes  himself  as  a  bar- 
rister-at-law,  states  that  reasons  against  appeal  were  delivered 
and  service  admitted  on  27th  February,  and'  that  the  appeal 
bond  was  filed  on  22nd  February;  that  after  the  time  for 
delivery  of  the  appeal  books  had  expired  he  "inquired  and 
requested  deliver}'  thereof,  and  was  advised  that  they  were 
not  printed  for  the  reason  that  the  defendants  had  failed  to 
provide  funds  therefor  and  to  carry  on  the  appeal." 

He  also  states  generally  that  for  more  than  a  month  be- 
fore the  time  for  setting  down  the  appeal,  steam  and  sailing 
boats  plied  between  Pelee  Island  and  the  mainland  carrying 
passengers  and  freight,  and  the  mail  carrier  would,  besides, 
have  brought  at  any  time  the  exhibits  referred  to  in  the 
reeve's  affidavit. 

Upon  considering  the  affidavits,  I  am  of  opinion  that  no 
sufficient  excuse  has  been  established  for  extending  the  time 
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for  setting  down  the  appeal  or  for  the  omission  of  the  ap- 
pellants to  set  it  down  for  the  sittings  which  began  23rd 
April.  The  absence  of  any  affidavit  from  the  defendant*' 
solicitors  is  very  significant.  It  ought  to  have  been  shewn 
when  the  exhibits  required  were  first  written  for,  and  when 
they  were  received  from  the  island,  and  it  does  very  clearly 
appear  that,  whatever  delay  and  difficulties  there  may  have 
occasionally  been  in  communication  between  the  island  and 
the  mainland,  abundant  time  remained  in  which  to  have  sur- 
mounted* them  all,  and  to  have  procured  the  necessary  papers 
in  time  to  have  got  the  appeal  books  ready  and  to  have  set 
the  case  down  for  the  last  session  of  the  Court.  No  appli- 
cation was  made  until  long  after  that  session  began.  I  do 
not  even  know,  except  from  a  not  very  firm  statement  from 
one  of  the  counsel  who  appeared  on  the  motion,  what  is  the 
nature  of  the  action,  and  no  one  could  suggest  the  nature  of 
the  defence  or  the  amount  of  the  referee's  award.  This  may 
be  but  trifling,  and  it  rested  with  the  appellants  to  shew 
that  the  case  was  of  so  important  a  nature,  either  from  the 
magnitude  of  the  amount  at  stake  or  from  the  questions  of 
law  involved,  that  justice  required  that  the  delay  on  their 
part  should,  on  some  terms,  be  overlooked.  This  has  not 
been  shewn,  and  I  must  therefore  dismiss  the  motion.  I  do 
so  without  costs  because  of  the  language  used  in  plaintiff's 
affidavit.  It  serves  no  purpose,  and  is  especially  objection- 
able in  the  affidavit  of  a  professional  gentleman,  to  stigmatize 
statements  in  the  affidavit  of  another  deponent  as  *' abso- 
lutely false  to  his  knowledge,"  or  as  "  cunningly  devised'  and 
deliberately  made  to  produce  innuendoes  false  to  his  know- 
ledge and  intended  to  mislead."  It  is  enough  to  state  the 
facts  as  the  deponent  understands  them,  leaving  it  to  tTie 
Judge  to  determine  between  opposing  statements. 


:May  28th,  1906. 

DIVISIONAL  COUBT. 

YEMEX  V.  MACKENZIE. 

Land  Titles  Act — Begistration  of  Caution — Application  to 
Vacate — Status  of  Applicant — Registered  Omner  Impeach- 
ing Mortgage  —  Determination  of  Invalidity  of  Morir 
gage  by  Local  Master  of  Titles — Jurisdiction, 

Appeal  by    plaintiff    from    order  of  Brixton,  J.,  ante 
201,  dismissing  plaintiff's  appeal  from  order  of  local  Master 
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-  V  of  Titles  for  Bainy  Kiver  South  Division,  upon  an  applica- 

^^  *:.  tion  by  plaintiff  to  terminate  a  caution  registered  by  defen- 

"t  -  dants,  finding  that  a  certain  mortgage  was  invalid  as  against 

I:.  the  wife  of  Alexander  Mackenzie,  as  having  been  obtained 

^  -  without  consideration  and  executed  without  independent  ad- 

e-  vice,  and  ignorantly  and  under  pressure. 

W.  Proudfoot,  K.C.,  for  plaintiff,  contended,  first,  that 
the  local  Master  was  disqualified  from  hearing  the  case,  he 
being  a  partner  of  defendants'  solicitor. 

[Counsel  agreed  that  the  Court  should  hear  the  case,  on 
the  evidence  adduced  before  the  'Master,  without  regard  to  the 
^  opinions  expressed  by  the  Master  or  Britton,  J.] 

7  Proudfoot  then  contended  that  the  Master  had  no  juris- 

diction to  determine  the  validity  or  invalidity  of  the  mort- 
.  ',  gage,  and  that  the  finding  on  the  evidence  should  be  in  his 

£^.  favour. 

^•'*  Frank  Ford',  for  defendants,  contra. 

IT !  The  Court  (Falconbridge,  C.J.,  Magee,  J.,  Mabee, 

fe:.  J.),  held  that  under  Rule  22  in  the  schedule  to  the  Landl 

vi  Titles  Act,  plaintiff  had  no  status  to  apply  to  discharge  the 

11 :_  caution  registered  by  defendants,  nor  did  sees.  75  and  82  of 
the  Act  assist  plaintiff.     Also,  that  the  Master  had  no  au- 

I'-  thority  to  deal  with  the  merits  of  the  case  as  regards  the 

i;-  mortgage,  and  his  finding    thereon    should    not    prejudice 

e-r  plaintiff  in  any  proceeding  hereafter  taken  in  any  forum. 

i-  Appeal  dismissed,  with  that  reservation.     No  costs  here 

or  below. 


\  . 


May  29th,  1906. 

DIVISIONAL  COURT. 

Re  FAULDS. 

Infant — Custody — Rights  of  Father — Maternal  Grandmother 
— Religious  Faith— Temporal  Welfare  of  Child — Fitness 
for  Custody — Agreement — Habeas  Corpus — Terms — Pay' 
ment  of  Cost  of  Maintenance, 

Appeal  by  Isabella  Gibbs,  the  maternal  grandmother  of 
the  infant  Eva  McD.   Faulds,  aged  eleven,  from  order  of 
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Anglin,  J.,  ante  759,  awarding  the  custody  of  the  infant  to 
her  father,  John  F,  Faulds,  upon  an  application  on  the  return 
of  a  habeas  corpus  directed  to  the  appellant. 

W.  A.  McMaster,  Toronto  Junction,  for  appellant. 

W.  E.  Middleton,  for  J.  F.  Faulds,  respondent. 

The  Court  (Falconbridge,  C.J.,  Magee,  J.,  Mabee, 
J,),  held  that  R.  S.  0.  1897  ch.  259  had  no  application  to 
this  child,  and  no  terms  as  to  payment  of  cost  of  mainten- 
ance of  child  while  in  custody  of  her  grandmother  could  be 
imposed  upon  the  father.  Upon  the  merits  the  Court  failed 
to  find  anything  to  criticize  in  the  judgment  of  Anglin,  J., 
either  as  to  facts  or  law,  and,  entirely  agreeing  w^ith  it,  dis- 
missed the  appeal  with  costs. 


Cartvvright,  piaster.  ^Iay  30th,  1906. 

CHAMBERS. 

LEFURGEY  v.  GREAT  WEST  LAND  CO. 

Trial — Postponement — Necessary  Witnesses — Members  of  Par- 
liament— Refusal  to  Attend  during  Session. 

Motion  by  defendant  to  postpone  trial. 
J.  E.  Jones,  for  defendants. 
J.  W.  Bain,  for  plaintiff. 

The  Master: — The  ground  of  the  motion  is  that  one  of 
the  defendants  is  a  member  of  the  House  of  Commons,  which 
is  now  in  session,  and  that  at  least  one  other  member  will  be 
required  in  support  of  the  defence,  and  that  they  are  un- 
willing to  attend  the  trial  during  the  session. 

It  was  contended  by  ^Mr.  Bain  that  this  was  no  reason  for 
postponing  the  trial.  It  was,  however,  decided  otherwise  as 
long  ago  as  Rees  v.  Attorney-General,  2  Ch.  Ch.  386.  This 
I  followed  in  Kidd  v.  Kidd  (20th  April,  1906),  where  the 
defendant  was  a  member  of  the  Legislative  Assembly  of 
Ontario.     ... 

[Reference  to  Cox  v.  Prior,  18  P.  R.  492.] 

Order  made  as  asked.    Costs  in  the  cause. 


BLACK  V.  ELLIS.  869 

May  30th,  1906. 

DIVISIONAL  COURT. 

BLACK  V.  ELLIS. 

Pleading — Statement  of  Claim — Frivolous  or  Vexaiious  Ac- 
tion— Prolixity  —  Municipal  Corporation  —  Contract  for 
Purchase  of  Electric  Plant— ^Allegations  against  Mayor — 
Alterations  in  Contract — Ratification  by  Council — Injunc- 
tion — ^Parties — Rule  261 — Stay  of  Action — Amendment 
— Costs, 

Appeal  by  defendtots  from  order  of  Anglin,  J.,  ante 
490. 

A.  E.  Fripp,  Ottawa,  for  defendant  Ellis  and  defendants 
the  corporation  of  the  city  of  Ottawa. 

C.  A.  Moss,  for  defendant  liquidator  of  the  Consumers* 
Electric  Co.  of  Ottawa. 

G.  H.  Watson,  K.C.,  for  plaintiff. 

The  Court  (Falconbridge,  C.J.,  Magee,  J.,  MIabee, 
J.),  dismissed  the  appeal  with  costs,  agreeing  with  the  opin- 
ion of  Anglin,  J.  : 


May  30th,  1906. 

DIVISIONAL  COURT. 

BAXK  OF  OTTAWA  v.  HARTY. 

Cheque — -Forged  Indorsement  of  Payee — Deposit  with  Bank 
by  Customer  for  Collection  —  Indorsement  by  Customer 
after  Payee — Payment  by  Drawee  Bank  —  Refund  when 
Forgery  Discovered — Liability  of  Customer — Bilkt.  of  Ex- 
change Act — New  Trial — Questions  for  Trial, 

Appeal  by  plamtiffs  from  judgment  of  Boyd,  C,  6  0.  W. 
R.  925,  dismissing  action  as  against  defendant  Harty  with 
costs.     The  action  was  brought  to  recover  from  Harty,  a 
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customer  of  plaintiflfs,  $573,  the  amount  of  an  overdTawn 
account,  and  to  recover  from  McEwan  and  Harty  the  balance 
due  upon  a  cheque  indorsed  by  McEwan  and  then  by  Harty 
and  deposited  to  credit  of  the  latter.  Subsequently  it  trans- 
pired that  the  indorsement  by  McEwan  was  not  that  of  the 
payee.  The  trial  Judge  held  that  the  plaintiffs  had  not 
established  by  evidence  that  a  forgery  had  been  committed. 
It  was  not  proved  against  Harty  that  McEwan  was  not  en- 
titled to  the  money. 

The  appeal  was  heard  by  Meredith,  C.J.,  Maclaren, 
J.A.,  Teetzel,  J. 

W.  E.  Middleton,  for  plaintiffs. 

M.  J.  O'Connor,  Ottawa,  for  defendant  Harty. 

Teetzel,  J.: — The  Chancellor  dismissed  the  action 
egainst  defendant  Harty  because  the  evidence,  which  was 
most  imperfectly  given,  failed  to  prove  that  defendant 
McEwan  was  not  the  real  McEwan  named  in  the  cheque, 
and  that  he  had  no  right  to  indorse  if  as  he  did;  but  upon 
the  main  question,  as  to  the  liability  of  defendant  Harty, 
assuming  that  the  indorsement  of  the  cheque  in  question  by 
defendant  McEwan  was  a  forgery,  the  trial  Judge  expressed 
no  opinion. 

The  motion  was  for  a  new  trial,  on  the  ground  of  sur- 
prise, and  upon  the  argument  we  expressed  the  opinion  that 
plaintiff  had  established  a  case  for  a  new  trial  upon  terms; 
but  counsel  for  defendant  Harty  argued  that,  assuming  that 
the  Court  should  find  that  the  indorsement  was  a  forgery, 
defendant  Harty  could  not,  upon  the  evidence,  he  held  liable 
to  plaintiffs,  and  consequently  a  new  trial  in  reference  to  the 
question  of  forgery  would  be  fruitless,  and  we  were  asked 
therefore  to  determine  his  liability,  assuming  that  the  in- 
dorsement was  a  forgery. 

For  the  purpose  of  considering  the  question,  I  adopt  the 
following  findings  of  fact  by  the  trial  Judge: 

^^  Defendant  McEwan,  being  in  possession  of  the  cheque 
in  question,  of  which  he  claimed  to  be  the  owner,  indorsed 
and  handed  it  to  the  other  defendant,  Harty,  to  be  collected 
and  paid  over  to  him,  McEwan.  Defendant  McEwan  ap- 
pears to  be  unversed  in  affairs,  and  went  to  the  other  defen- 
dant as  one  who  had  done  business  for  him.     I  find  on  the 
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facts,  so  far  as  given  in  evidence,  that  Harty  believed  Mc- 
Ewan  to  be  the  owner  and  entitled  to  receive  the  money. 
He  handed  the  cheque  to  the  bank  (plaintiffs)  to  be  collected, 
in  order  that  the  money  might  be  obtained  for  McEwan. 
The  money,  being  paid  in  New  York,  was  transmitted  in 
effect  to  plaintiffs,  and  by  them  paid  out  to  the  extent  of 
$659.25  on  Harty^s  cheque,  which  was  marked  "  Ee  Mc- 
Ewan.'^ He  forthwith  took  the  money  and  paid  it  to 
McEwan,  and  had  at  the  same  time  and  on  the  same  day  a 
settlement  of  accounts  with  'McEwan  (who  owed  him  $90), 
with  the  result  that  the  balance  of  $90  in  the  bank,  proceeds 
of  the  McEwan  cheque,  was  left  there  as  the  money  of  Harty. 
The  matter  was  thus  closed  on  9th  January,  1905 ;  on  18th 
May  plaintiffs  advised  Harty  that  the  New  York  bank  had 
revoked  the  payment  of  the  cheque,  on  the  ground  that  the 
payee's  name  had  been  forged,  and  re-claimed  the  money  from 
Harty. 

Additional  undisputed  facts  are  that  Harty  saw  defendant 
McEwan  indorse  the  cheque;  that  he  told  the  bank  manager 
that  he  knew  McEwan,  the  indorser ;  and,  when  the  manager 
said  he  would  cash  the  cheque  at  once  if  Harty  would  in- 
dorse it,  he  declined,  stating  that  he  knew  nothing  about  the 
cheque  except  what  McEwan  told  him,  and  the  cheque  might 
not  be  paid;  whereupon  he  was  told  that  for  the  purposes  of 
collection  he  would  have  to  witness  the  indorsement.  This 
he  did,  writing  beneath  his  name  the  words,  "without  any 
recourse  to  me  whatever,"  whereupon  plaintiffs  in  the  usual 
course  of  business  indorsed  the  cheque,  guaranteeing  "all 
prior  indorsements"  and  forwarded  it  to  New  Y^'ork  for  col- 
lection. 

Plaintiffs  having  repaid  the  money  to  the  New  York  bank, 
tho  amount  of  the  cheque  was  charged  back  to  defendant's 
account,  and  the  action  is  to  recover  moneys  lent  or  advanced 
to  defendant  by  way  of  overdrafts,  and  in  the  alternative 
plaintiffs  allege  misrepresentation  by  both  defendants  as  to 
the  indorsement,  relying  upon  which  plaintiffs  guaranteed 
the  indorsement,  collected  the  amount,  and  were  afterwards 
compelled  to  refund  the  same,  etc. 

Defendant  Harty,  having  acted  honestly,  would  not  be 
liable  unless  his  representations  and  the  other  facts  consti- 
tute a  contractual  responsibility.     .     .     . 
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Cart  WRIGHT,  Master.  May  31st,  1906. 

CHAMBERS. 

McCONXELL  v.   ERDMAN. 

Costs  —  Set-off  —  Interlocutory   Costs  —  Appeal  to  Court  of 
Appeal — Jurisdiction  of  Master  in  Chambers, 

Motion  by  plaintiff  for  an  order  setting  off  costs,  etc. 
C.  J.  Holman,  K.C.,  for  plaintiff. 
J.  H.  Spence,  for  defendant. 

The  Master: — The  facts  of  this  case  are  set  out  in  the 
judgment  of  the  Court  of  Appeal  in  6  0.  W.  R.  451. 

Pursuant  to  that  judgment,  plaintiff's  costs  of  setting 
aside  the  award  have  been  taxed  at  $96.04.  This  makes  due 
to  plaintiff  for  costs  $333.13,  besides  his  verdict  for  $140.60. 
Defendant's  costs  in  the  Court  of  Appeal  have  been  taxed  at 
$131.05.  Plaintiff  asked  defendant's  solicitor  to  allow  that 
to  be  set  off  and  to  consent  to  the  $200  paid  in  as  security 
for  the  appeal  being  repaid  to  plaintiff.  But  this  was  not 
done,  and  the  present  motion  became  necessary  for  an  order 
allowing  a  set-off. 

It  was  conceded  that  defendant  was  financially  worth- 
less. But  it  was  contended  that  these  were  not  interlocutory 
costs  within  the  meaning  of  Rule  1165.  The  contrary,  how- 
ever, has  been  decided  by  Mr.  Justice  Osier  in  Young  v. 
Hobson,  8  P.  R.  253,  as  to  costs  of  an  appeal  to  a  Divisional 
Court.  The  further  appeal  to  the  Court  of  Appeal  is  only 
a  step  in  the  cause  or  action,  but  a  still  further  appeal  is  not 
so,  whether  to  the  Supreme  Court  or  the  Privy  Council: 
Centaur  Cycle  Co.  v.  Hill,  7  0.  L.  R.  at  p.  412,  3  0.  W.  R. 
255,  per  Maclennan,  J.A. 

It  is  plain  from  Clarke  v.  Cfeighton,  14  P.  R.  34,  that 
the  motion  can  be  made  to  the  Master  in  Chambers.  Rut 
defendant's  solicitor  should  have  consented  to  what  was  asked 
without  any  motion. 

The  order  will  go  with  costs. 
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•Cartwright,  Master.  June  1st,  1906. 

chambers. 

KENNEDY  v.  HILL. 

Particulars — Statement  of  Defence — Action  to  Establish  Will 
— Defences  of  Want  of  Testamentary  Capacity  and  Revo- 
cation, 

Motion  by  plaintiff  for  particulars. 
L.  V.  McBrady,  K.C.,  for  plaintiff. 
W.  Proudfoot,  K.C.,  for  defendant. 

The  Master: — This  is  an  action  to  establish  a  will  the 
validity  of  which  is  disputed.  The  statement  of  defence, 
amongst  other  grounds,  alleges  in  paragraph  3  that  the  tes- 
tator was  not  of  sound  testamentary  capacity  at  the  time  of 
signing  the  will.  In  paragraph  5  it  is  alleged  that  if  the  will 
propounded  was  a  proper  will  at  the  time  of  making,  it  was 
afterwards  revoked  by  the  testator. 

Plaintiff  has  moved  for  particulars  of  the  3rd  paragraph, 
as  to  the  grounds  relied  upon  by  defendant  as  shewing  want 
of  testamentary  capacity  at  the  time  when  deceased  became 
of  unsound  mind,  etc.,  also  for  particulars  of  the  statement 
in  the  5th  paragraph  shewing  when  and  how  the  revocation 
was  effected. 

So  far  as  the  3rd  paragraph  is  concerned,  I  do  not  think 
the  motion  can  succeed.  The  grounds  on  which  it  will  be 
sought  to  shew  want  of  testamentary  capacity  are  matters 
of  evidence,  and  as  such  cannot  be  required  to  be  given  at 
this  stage.  Nor  does  it  seem  to  be  necessary  for  plaintiff  to 
know  the  time  when  the  testator  is  alleged  to  have  lost  any 
testamentary  capacity.  The  material  fact  on  which  defen- 
dant will  rely  and  must  establish  is  that  on  4:th  July,  1903, 
when  the  will  in  question  was  executed,  the  testator  was  not 
compos  mentis.  How  soon  before  that  date  his  mind  was 
affected  is  not  material,  though  his  prior  mental  condition 
will  no  doubt  be  gone  into  at  the  trial. 

As  to  paragraph  5,  I  think  the  motion  should  succeed. 
The  plaintiff  is  entitled  to  know  now  on  what  facts  defendant 
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relies  as  shewing  a  revocation,  so  that  if  necessary  he  may 
reply  thereto. 

Though  not  perhaps  conceivable  in  the  present  case,  yet 
in  other  cases  it  might  be  intended  to  rely  on  a  subsequent 
marriage.  If  this  were  so,  then  the  fact  should  be  stated  so 
that  plaintiff  might  set  up,  e.g.,  that  though  a  ceremony  was 
gone  through  there  was,  for  good  reasons,  no  actual  and 
valid  marriage.  The  defendant  should  give  a  definite  state- 
ment of  the  acts  of  the  testator  which  are  relied  on  as  shew- 
ing revocation. 

In  the  4th  paragraph  it  was  allied  that  the  execution  of 
the  will  in  question  had  been  obtained  "  by  fraud  and  undue 
influence."  Particulars  of  these  were  also  moved  for.  On 
the  argument  it  was  conceded  that  particulars  of  undue  in- 
fluence could  not  be  required,  and  defendant  agreed  to  strike 
out  the  allegation  of  fraud. 

The  order  wil3  go  as  above,  with  costs  in  the  cause,  as  suc- 
cess has  been  divided. 


Anglin,  J.  June  1st,  1906. 

TRIAL. 

MACOOMB  V.  TOWN  OF  WELLAND. 

Highway — Dedication —  User — Evidence  of  —  Parties — A  ttor- 
ney-Oeneral — Municipal  By-law — Plans — Registration. 

Action  for  a  declaration  that  the  portion  of  the  River 
road  leading  from  Porii  Robinson  to  Welland  along  the  bank 
of  the  Chippewa  creek,  or  Welland  river,  lying  between  Bur- 
gar  street  and  Dorothy  street,  in  the  town  of  Welland,  was 
not  a  highway,  but  was  the  private  property  of  plaintiffs. 
The  plaintiffs  owned  the  lands  which  lay  along  the  eastern 
boundary  of  this  portion  of  the  River  road,  and  maintained 
that  their  respective  properties  extended  to  the  water's  edge 
of  the  river,  and  included  the  strip  of  land  in  question.  The 
defendants  contended  that  this  portion  of  the  River  road  was 
a  highway. 

G.  Lynch-Staunton,  K.C.,  and  T.  D.  Cowper,  Welland, 
for  plaintiffs. 

E.  D.  Armour,  K.C.,  and  G.  H.  Pettit,  Welland,  for  de- 
fendants. 


MACOOMB  V.  TOWN  OF  WELLAND.  877 

Anglin,  J.:— This  road  has  been  continuously  travelled 
by  the  public  since  the  district  was  first  settled.  To  the  south 
of  plaintiffs'  properties  it  enters  Hellems  avenue,  by  which 
it  affords  direct  access  to  the  main  street  of  the  town  of 
Welland. 

Prior  to  1855  this  River  road  appears  to  have  been  the 
main  avenue  of  communication  between  Port  Robinson  and 
Welland.  In  that  year  one  Thomas  Burgar,  who  then  owned 
the  properties  now  held  by  plaintiffs  and  other  adjacent 
lands,  agreed  with  the  municipal  corporation  of  the  township 
of  Crowland,  in  which  these  properties  were  then  situate,  to 
dedicate  to  the  public  as  highways  and  to  open  up  for  traffic 
the  streets  now  known  as  Burgar  street  and  Dorothy  street, 
and,  in  consideration  of  his  doing  so,  the  municipality  agreed 
to  close  up  and  convey  to  him  the  portion  of  the  River  road 
now  in  uestion.  For  this  purpose  a  by-law  was  passed,  the 
legality  and  sufficiency  of  which  defendants  expressly  admit, 
and  a  conveyance  to  Burgar  was  duly  executed  by  the  reeve, 
which,  the  defendants  admit,  vested  the  title  to  the  strip  of 
land  in  question  in  Thomas  Burgar.  Whatever  rights,  if  any, 
to  the  soil  and  freehold  may  have  remained  outstanding  in 
the  Crown,  I  shall  not  deal  with.  Their  admission  estops 
the  defendants  from  questioning  that  the  fee  of  the  land  in 
dispute  was  by  the  conveyance  of  1855  from  the  reeve  of  the 
township  of  Crowland  vested  in  Thomas  Burgar.  Upon  that 
admission  the  disposition  of  this  action  will  proceed. 

As,  therefore,  this  land  must,  for  the  purposes  of  this 
action,  be  deemed  to  have  become  private  property  in  1855, 
if  a  highway  now  exists  upon  it,  it  must  be  by  virtue  of  an 
express  or  implied  dedication  thereof  by  the  owner  for  the 
purpose  of  a  highway  since  that  date.  Because  such  private 
dedication  would  vest  in  the  municipality  not  merely  the  sur- 
face, but  also  the  soil  and  freehold  of  the  highway  (Roche 
v.  Ryan,  22  0.  R.  107,  109,  and  Mytton  v.  Duck,  26  TJ.  C.  R. 
61)  it  is  unnecessary,  for  the  purposes  of  the  present  action, 
that  the  Attorney-General  should  be  added  as  a  party. 

The  by-law,  pursuant  to  which  the  conveyance  to  Thomas 
Burgar  was  made,  contains  the  following  clause : — "  And  be 
it  further  enacted  that  the  said  Thomas  Burgar  shall  have  the 
right  to  close  up  the  said  road  as  soon  as  the  above  men- 
tioned streets  are  opened  for  public  use  and  travel.  And  that 
the  said  road  allowance  and  the  said  Welland  river  road  shall, 
from  and  after  the  day  the  said  Thomas  Burgar  shall  open 
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for  public  travel  the  said  Main  street  and  Burgar  street, 
given  in  lieu  thereof,  cease  to  be  public  roads  or  highways, 
and  shall  be  and  remain  for  ever  closed  up,  and  the  right  of 
the  public  to  travel  thereon  shall  cease  and  determine." 

The  conveyance  to  Burgar  was  absolute  in  form,  however, 
and  it  is  not  contended  by  defendants  that  the  paragraphs 
above  quoted  from  the  by-law  derogated  in  any  way  from  his 
rights  under  his  deed. 

The  evidence  establishes  that  until  about  the  year  1873 
Burgar  street  was  unfit  for  use  as  a  public  highway.  Indeed 
to  travel  upon  it  was  so  dangerous  that  a  fence  was  erected 
acioss  it  and  maintained  by  Thomas  Burgar.  Meantime  the 
public  continued  to  use  the  River  road  as  it  had  been  used 
prior  to  1855.  The  precise  date  at  which  Burgar  street  was 
opened  for  use  as  a  road  is,  upon  the  evidence,  somewhat 
uncertain.  But  I  accept  the  statement  of  George  H.  Burgar, 
a  witness  called  by  plaintiffs,  that  this  street  was  so  opened 
in  1873  or  1874.  I  regard  his  testimony  as  more  reliable 
upon  this  point  than  that  of  David  Boss,  a  witness  called-in 
rebuttal.  Until  Burgar  street  was  opened,  all  the  traffic 
which  came  from  the  north  upon  the  River  road  continued 
along  that  road  past  plaintiffs'  properties.  Since  Burgar 
street  was  opened,  this  traffic  has  been  divided.  But  no 
attempt  has  been  made  at  any  time  to  close  the  portion  of  the 
River  road  in  question,  and  the  public  have  continuously 
used  it  without  let  or  hindrance.  From  time  to  time  some 
public  money  has  been  spent  upon  this  portion  of  the  road  in 
scraping  and  ditching  it,  and  some  year^  ago  the  municipal 
corporation  laid  a  narrow  plank  sidewalk  on  its  east  side, 
running  north  from  Dorothy  street  for  a  short  distance. 

The  paper  title  of  plaintiffs  to  the  strip  of  land  in  dis- 
pute is  clearly  made  out,  except  that  some  of  the  mesne  con- 
veyances affecting  the  title  of  plaintiff  Wells  contain  in  the 
habendum  the  following  clause:  "Subject,  etc.,  and  to  any 
right  which  the  public  may  have  in  that  portion  of  said  lot 
now  iLsed  as  a  highway  across  said  lands."  The  conveyances 
in  the  chain  of  title  of  plaintiff  Macoomb  do  not  appear  to 
contain  any  such  reservation. 

In  1875  two  plans  were  registered,  which  are  indorsed 
with  certificates  of  approval  by  the.  municipal  corporation  of 
the  village  of  Welland.  Upon  these  plans  the  lines  of  lot 
"A.W.,"  one  of  the  lots  comprised  in  the  property  of  the  plain- 
tiff Wells,  extend  across  the  River  road  and  to  the  water's  edge 
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of  the  river.  A  plan  prepared  for  the  trial  of  this  action,  and 
admitted  by  defendants  to  be  correct,  shews  the  same  lines 
carried  in  like  manner  to  the  water's  edge.  But  all  three 
plans  shew  the  River  road  as  a  continuous  highway  crossing 
the  properties  of  plaintiffs. 

These  plans  seem  to  make  little  or  nothing  for  the  con- 
tention of  either  party.  | 

A  predecessor  in  title  of  plaintiff  Wells,  one  McGlashan, 
in  t>^e  year  1886  planted  a  hedge  along  the  west  limit  of  the 
Eiver  road,  thus  separating  the  lands  which  he  occupied  from 
the  roadway.  This  hedge  is  still  upon  the  border  of  the 
travelled  road.  Miss  Helen  McGlashan,  a  witness  for  plain- 
tiffs, says  that  her  father  planted  this  hedge  because  "  he  did 
not  wish  to  fence  off  the  place  from  the  road.''  He  also  had 
a  wire  strung  upon  posts  outside  of  the  hedge  "  to  protect  it." 
This  hedge  is  said  to  have  been  planted  upon  what  had  there- 
tofore been  the  via  trita  of  the  River  road,  and  to  have  com- 
pelled people  using  this  road  to  drive  closer  to  the  edge  of 
the  river  bank.  Miss  Maggie  McGlashen  says  that  the  reason 
her  father  planted  the  hedge  was  that  "  he  did  not  want  to 
make  any  marked  line;  he  did  not  wish  to  distinguish  this 
portion  of  the  property  from  any  other  portion.  The  hedge 
was  just  there  for  a  shield.-"  These  statements  by  the  Misses 
McGlashan  of  their  father's  intentions  are,  I  think,  inadmiss- 
ible at)  evidence.  It  is  notable,  moreover,  that  in  the  convey- 
ance to  McGlashan  in  1884  occurs  the  reservation  of  "any 
right  which  the  public  may  have  in  that  portion  of  said  lot 
now  used  as  a  highway  across  said  lands."  This  conveyance 
is  from  Alexander  J.  McAlpine,  who  owned  this  part  of  the 
property  from  1871  to*1884.  He  gave  evidence  at  the  trial 
that  during  his  ownership  he  never  objected  to  the  public 
going  across;  he  put  up  a  fence  to  confine  the  traffic  to  the 
Voadway  proper;  and  he  j supposed  that  belonged  to  \he 
public.  The  same  reservation  is  found  in  the  deed  of  an- 
other portion  of  the  property  from  Alexander  J.  ^McAlpine 
to  Adolphus  Williams,  in  1873. 

^'  In  all  these  cases  of  right  of  way,"  says  Buckley,  J.,  in 
Attorney-General  v.  Esher  Linoleum  Co.,  [1901]  2  Ch.  647, 
at  p.  649,  "  it  is  necessary  to  remember  that  the  thing  to  be 
established  is  dedication,  not  user.  A  highway  is  not  ac- 
quired by  user.  You  cannot  acquire  a  right  of  public 
way  under  the  Prescription  Act.  If  you  want  to  acquire  a 
right  by  prescription  you  must  go  back  to  the  time  of  Richard 
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I.,  to  a  time  before  legal  memory.  In  most  of  these  cases 
dedication,  it  is  true,  is  proved  by  user.  But  user  is  but  the 
evidence  to  prove  dedication;  it  is  not  user,  but  dedication, 
which  constitutes  the  highway;  therefore  what  always  has  to 
be  investigated  is  whether  the  owner  of  the  sail  did  or  did 
not  dedicate  certain  land  to  the  use  of  the  public." 

The  clear  distinction  between  the  assumption  by  the  muni- 
cipality which  is  requisite  to  render  it  liable  for  non-repair, 
and  the  dedication  by  the  land-owner  which  is  essential  to 
extinguish  his  title  to  the  land,  must  be  always  borne  in 
mind.  It  is  the  latter  and  not  the  former  which  must  here 
be  looked  for. 

The  conduct  of  the  predecessors  in  title  of  plaintiffs  In 
permitting  the  user  of  the  River  road,  between  Burgar  street 
and  Dorothy  street,  as  a  highway  for  some  18  years  sut)se- 
queat  to  1855,  might  perhaps  be  ascribed  to  their  recogni- 
tion of  the  clause  above  extracted  from  the  township  by-law, 
as  an  unfulfilled  condition,  which  prevented  their  exercising 
full  rights  of  ownership  over  the  strip  of  land  in  question.  But 
no  such  explanation  of  their  allowing  its  uninterrupted  user 
as  a  highway,  since  1873  or  1874,  can  be  suggested.  The 
right  to  close  it  up,  if  theretofore  incomplete,  then  became 
absolute. 

"  p]njo\Tnent  for  a  great  length  of  time  ought  to  be  suffi- 
cient evidence  of  dedication,  unless  the  state  of  the  property 
has  been  such  as  to  make  dedication  impossible :"  The  Queen 
V.  The  Inhabitants  of  East  Maris,  11  Q.  B.  877,  883.  Here 
the  enjoyment  of  this  strip  of  land  as  p  highway  has  been 
uninterrupted  for  over  50  years  since  Lhc  grant  to  Burgar 
and  for  over  30  years  since  the  right  to  prevent  such  user 
was,  upon  the  evidence  adduced  by  plaintiffs,  fully  estab- 
lished. 

Plaintiffs'  predecessors  in  title  were  aware  of  this  user, 
and  took  no  steps  to  interfere  with  or  interrupt  it.  Apart 
altogether  from  the  reservations  in  the  deeds,  and  the  plant- 
ing of  the  hedge,  which  seem  to  affect  only  plaintiff  Wells, 
the  evidence  of  dedication  seems  irresistible:  Frank  v.  Cor- 
poration of  Harwich,  18  0.  R.  344;  Fraser  v.  Diamond,  10 
0.  L.  E.  90,  5  0.  W.  R.  436. 

I  am  unable  to  distinguish  this  case  in  principle  from 
Mytton  V.  Duck,  26  U.  C.  R.  61,  not  cited  at  bar.  In  that 
case  a  road,  of  which  the  origin  was  obscure,  but  which  had 
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been  travelled  for  40  years  across  a  lot  patented  to  plaintiflE  in 
1836,  was  held  to  be  a  highway,  because  "the  user  for  30 
years  after  the  patent  would  be  conclusive  evidence  of  a  dedi- 
cation as  against  the  owner,  and  such  dedication  was  equiva- 
lent to  a  laying  out  by  him,  so  that  the  road,  under  C.  S.  U.  C. 
ch.  64,  sec.  336  (now  sec.  601  of  the  Con.  Municipal  Act, 
1903),  was  vested  in  the  municipality."     .     .     . 

Here  there  has  been  a  user  by  the  public  of  the  strip  ot 
land  in  question  for  63  years  since  the  grant  to  plaintiffs' 
predecessors,  which,  upon  the  admissions,  vested  the  title 
to  such  land  in  plaintiffs.  Even  if  this  user  for  the  first  20 
years  should  not  be  taken  into  account,  because  of  the  special 
clause  in  the  by-law  of  1855  above  quoted,  there  has  been, 
since  the  right  to  close  up  this  portion  of  the  River  road 
became  absolute,  in  >873  or  1874,  32  or  33  years  of  uninter- 
rupted user  before  the  bringing  of  this  action,  sufficient,  upon 
the  authority  of  Mytton  v.  Duck,  "  to  establish  conclusively  a 
dedication.'' 

This  action  therefore  fails  and  must  be  dismissed  with 
costs. 


June  1st,  1906. 

divisional  ooubt. 

WOODWARD  V.  OKE. 

Patent  for  Invention  —  Improvement  in  Automatic  Drill 
Tv/mers  —  Patentdbility  —  Use  of  Friction  05  a  Motive 
Power — Novelty. — Anticipation — New  Combination  of  Old 
Elements — Infringement — Colourable  1  mitation. 

Appeal  by  defendant  from  judgment  of  Anglin,  J.,  in 
favour  of  plaintiff  in  action  to  restrain  defendant  from  in- 
fringing plaintiff's  patent  for  improvements  in  automatic 
drill  turners,  dated  3rd  June,  1902,  and  for  damages  for 
past  infringement. 

Defendant  denied  the  infringement  and  alleged  that  the 
article  manufactured  by  him  was  from  his  own  device,  pat- 
ented on  9th  August,  1904. 
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The  trial  Judge  found  that  defendant  had  infringed 
plaintiffs  patent,  granted  an  injunction,  and  assessed  the 
damages  for  past  infringement  at  $2S9. 

G.  H.  Watson,  K.C.,  and  F.  W.  Wilson,  Petrolia,  for  de- 
fendant. 

W.  E.  Middleton  and  I.  Greenizen,  Petrolia,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  CJ.,  Teetzel, 
J.,  Clute,  J.),  was  delivered  by 

•  Clute,  J.: — Plaintiff's  automatic  drill  turner  is  de- 
scribed in  the  patent  as  being  composed  of  3  parts:  A.,  a 
solid  metal  collar  attached  to  end  of  cable,  with  cone-shaped 
shoulder;  parts  B.  and  C.  consist  of  a  metal  collar  made  in 
two  parts  joined  by  a  thread,  as  shewn  in  the  drawings,  sur- 
rounding part  A.,  and  fitting  it  suflBciently  loosely  to  permit 
part  A.  to  move  freely  when  weight  is  removed  from  the  fric- 
tion cone  bearing  G.,  upon  which  the  weight  of  the  drilling 
stem,  jars,  and  bit,  rest  when  being  raised.     .     .     . 

It  is  said  that  heretofore,  in  drilling  by  the  ordinary 
method,  it  has  always  been  necessary  lor  a  man  to  stand 
and  turn  the  drill  by  hand  at  each  stroke  m  order  to  keep  the 
hole  round  and  straight,  and  this  result,  it  is  alleged,  is 
secured  by  this  invention  automatically  by  utilizing  the  twist 
in  the  rope  and  the  force  of  gravitation  appliecF  to  this  in- 
vention to  do  the  work.  When  the  weight  of  this  machine^ 
which  varies  from  1  to  3  tons,  is  attached  to  the  suspended  wire 
cable,  the  weight  will  cause  the  said  cable  to  partly  untwist, 
and,  when  the  drill  descends  and  for  a  moment  tiie  weight 
is  taken  off,  the  rope  or  cable,  being  attached  to  the  inner  shell 
or  cylinder,  will  twist  back  again  as  it  wrs  before  the  weight 
was  applied.  The  effect  of  this  is,  that  the  drill,  instead  of 
striking  in  the  same  place,  turns  automatically  with  each 
stroke,  thus  striking  another  part  of  the  rock  with  each  turn 
and  cutting  an  even  and  round  hole.  The  result  is  obtained 
by  the  weight  of  the  outside  shell  or  cylinder  resting  on  the 
shoulder  of  the  inner  shell,  and  thus,  when  the  machine  is 
raised,  the  mere  weight  is  sufficient  to  make  the  whole  ma- 
chine, for  the  purpose  of  movement,  one  solid  piece.  Its 
weight  untwists  the  rope,  and  so  causes  it  to  slightly  turn. 
When  the  stroke  is  complete,  the  drill  rests  for  a  moment. 
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the  weight  is  taken  off,  the  rope  resumes  its  former  condi- 
tion, and  is  so  made  ready,  by  its  renewed  strength  in  the 
twist,  to  give  the  next  turn. 

The  invention  is  imdoubtedly  useful,  and  supplies  a  long- 
felt  want.  Its  mechanism  is  so  simple  that  it  is  almost 
impossible  for  it  to  get  out  of  order,  and  it  is  most  effective 
to  do  the  work  required,  saving  the  work  of  a  man  and  doing 
the  work  more  truly  than  before. 

But  it  is  asserted  by  defendant  that  the  invention  is  not 
new;  that  it  was  anticipated  by  an  American  patent,  dated 
26th  June,  1894,  and  called'  "Ball  bearing  drilling  swivel,'* 
issued  to  W.  Swan.     .     .     . 

On  a  careful  comparison  of  the  specifications,  drawings, 
and  model  of  plaintiff's  patent  with  the  Swan  patent,  it  will 
be  seen  that  the  Swan  patent  includes  substantially  the  same 
parts  as  are  contained  in  plaintiff's  patent,  but  they  are  not 
utilized  to  the  same  purpose.  In  the  Woodward  patent  plain- 
tiff has  utilized  the  friction  of  the  shell  or  outer  casing  rest- 
ing upon  the  shoulder  of  the  irmer  cylinder,  so  that,  when  the 
machine  is  raised,  the  weight  is  applied  and  the  cable  un- 
twists, thus  turning  the  drill.  In  the  Swan  patent  this  object 
is  attained  by  an  entirely  different  method.  As  pointed  out 
by  the  trial  Judge,  it  is  produced  by  the  pin  and  socket  or 
clutch,  and  the  friction  on  the  bearing  is  done  away  with  and 
destroyed,  as  much  as  it  could  be  destroyed,  by  the  applica- 
tion of  ball  bearings. 

The  object  sought  to  be  attained  in  both  was  the  same,  but 
the  inventor  of  the  Swan  patent  failed  apparently  to  observe 
that  the  result  could  be  obtained  by  mere  friction.  This  plain- 
tiff discovered,  and  applied  his  combination  of  parts  to  that 
end.  He  was  thus  enabled  to  do  away  with  the  ball  bearings 
and  the  ratchet  or  clutch,  and  so  to  simplify  the  machine  that 
its  manufacture  would  not  cost  half  that  of  the  Swan  patent; 
and,  what  is  still  more  important,  to  produce  a  machine  that 
was  effective  in  its  work,  which,  it  is  said,  the  Swan  patent 
was  not. 

*  The  contention  of  defendant's  counsel  as  to  this  branch 
of  the  case  was,  that  plaintiff's  patent  was  the  mere  applicar 
tion  of  the  well  known  mechanism,  the  swivel  to  turn  the 
wheel,  and  its  use  for  this  purpose  was  anticipated  by  the 
Swan  drill.     In  short,  that  there  was  nothing  new  in  the 
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patent^  and  what  was  claimed  as  an  invention  was  anticipated 
by  the  American  patent,  ^o  authorities  were  cited  by  either 
side  during  the  argument. 

I  am  of  opinion  that  this  discovery  and  its  application 
in  the  manner  described  in  plaintiff's  patent  was  a  real  im- 
provement in  a  turning  drill,  and  had  all  the  elements  which 
entitled  it  to  be  patented. 

It  seems  almost  incredible  that  an  invention  so  simple 
should  not  have  been  discovered  before.  The  simplicity  of 
the  invention  is  no  reason  why  it  should  not  be  patented,  if  it 
be  new  and  useful :  Powell  v.  Begley,  13  Gr.  381 ;  Yates  v. 
Great  North  Western  B.  W.  Co.,  24  Gr.  495. 

It  is  true  that  a  mere  aggregation  of  parts,  not  in  them- 
selves patentable  and  producing  no  new  result  due  to  a  com- 
bination, is  not  a  subject  of  a  patent:  Hunter  v.  Carrick,  11 
S.  C.  B.  300.  But  a  new  combination  is  good  if  only  an 
improvement  is  claimed:  Emery  v.  Iredale,  11  C.  P.  106. 

In  the  present  case  there  is  undoubtedly  contained  in  the 
Swan  patent  a  suggestion  of  plaintiff's  patent,  but  from  the 
evidence  and  also  from  the  specifications  of  the  two  patents, 
I  am  satisfied  that  plaintiff  did  not  hit  upon  his  invention 
from  having  read  a  description  of  the  Swan  patent  and 
specifications.     .     .     . 

[Eeference  to  General  Engineering  Co.  of  Ontario  v.  Do- 
minion Cotton  Mills  Co.,  G  Ex.  C.  B.  309.] 

No  doubt,  the  swivel  is  an  old  mechanical  device,  but  the 
application  to  a  new  purpose  of  an  old  mechanical  device  is 
patentable,  when  the  new  application  lies  so  much  out  of  the 
track  of  the  former  use  as  not  naturally  to  suggest  itself  to  a 
person  turning  his  mind  to  the  subject,  but  requires  thought 
and  study :  Bicknell  v.  Peterson,  24  A.  B.  427 ;  Penn  v.  Bibby, 
L.  B.  2  Ch.  127.     ... 

It  cannot  be  doubted,  I  think,  that  although,  when  dis- 
covered, the  method  of  applying  the  swivel  to  its  present  use, 
by  utilizing  the  twist  of  the  cable  with  friction  to  produce 
the  result,  seemed  simple  and  manifest,  yet  the  discovery  was 
new,  and  its  use  filled  a  long-felt  want,  and  produced  a 
machine  of  great  mercantile  value  at  half  the  cost  of  the 
Swan  patent  And  of  \ery  great  utility.     .     .     . 
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[Beference  to  Fulton's  Patents,  Trade  Marks,  and  De- 
signs, 3rd  ed.,  pp.  35,  56,  58;  Taylor  v.  Scott,  18  K.  P.  C. 
53;  Henderson  v.  Anderson's  Foundry  Co.,  1  App.  Cas.  574; 
Blakey  v.  Latham,  6  K.  P.  C.  184;  Kiekman  v.  Thierry,  14 
E.  P.  C.  105;  Patent  Exploitation  Limited  v.  Siemens,  21 
E.  P.  C.  549;  Hinks  v.  Safety  Lighting  Co.,  4  Ch.  D.  607; 
WaUington  v.  Dale,  7  Ex.  888;  Ehrlich  v.  Ihlee,  5  E.  P.  C. 
437;  American  Braided  Wire  Co.  v.  Thomson,  6  B.  P.  C.  518; 
Moser  v.  Marsden,  10  E.  P.  C.  350.] 

The  Swan  patent  failed  to  do  what  was  done  in  the  present 
patent  and  that  which  made  the  latter  a  perfect  success.  In- 
stead of  using  friction  as  a  means  for  uniting  the  cylindrical 
swivel  with  the  shell,  so  as  to  form  the  weight,  it  provided 
means  by  the  ball  bearing  appliances  and  stuflBng  box  to  get 
rid  of  the  friction,  which  rendered  it  necessary  to  supply 
another  means  of  uniting  the  cylindrical  swivel  with  the 
casing  or  shell,  namely,  the  ratchet  or  clutch  device.  It  is 
further  to  be  noted  that,  at  all  events  in*  this  country,  the 
twist  in  the  steel  cable  was  never  before  utilized  to  provide 
the  power  for  automatically  turning  the  drill ;  and,  although 
in  the  Swan  patent  this  is  distinctly  referred  to  and  utilized, 
it  is  so  utilized  not  by  friction  induced  as  above  described, 
but  by  means  of  the  clutch. 

I  am  of  opinion,  therefore,  tha<  the  invention  was  new 
and  useful,  and  that  it  was  not  anticipated  by  the  American 
patent. 

Coming  now  to  defendant's  patent,  his  specifications  state: 
"ITie  objects  of  my  improvements  are  to  insure  the  con- 
tinuous and  uninterrupted  turning  or  rotating  of  such  drill- 
sinker  during  the  working  of  the  line  or  cable,  such  improve- 
ments being : — 1st,  to  prevent  the  entrance  of  small  particles 
or  drill  cuttings  into  the  bearings  of  the  drill  tumqr ;  2nd,  to 
provide  continuously  lubricated  bearings  for  the  drill  turner ; 
3rd,  to  provide  two  bearings  or  surfaces  with  square  (instead 
of  bevel)  faces;  4th,  to  insure  by  means  of  a  ratchet  face  or 
teeth  the  continuous  turning  or  rotating  of  the  drill  sinker. .  .*' 

An  examination  of  defendant's  specifications,  drawings, 
and  model,  shews  that  defendant's  patent  corresponds  sub- 
stantially with  that  of  plaintiff  as  to  parts  A.,  B.,  and  C.  in 
plaintiff's  patent.  To  these  are  adctod,  a  stuffing  box,  or 
lubricating  apparatus,  a  ratchet,  and  a  square   (instead  of 
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bevel)  bearing.  There  is  also  a  washer,  making  a  double 
square  bearing  surface,  but  which,  so  far  as  I  can  see,  serves 
no  useful  purpose,  unless  it  be  to  suggest  a  further  difference 
from  plaintiff's  patent.  It  will  be  seen  that  the  stuffing 
box  is  not  an  essential  part  of  plaintiff's  patent.     .     .     . 

Here,  as  in  the  American  patent,  the  object  of  the  ratchet 
is  to  unite  the  parts  the  moment  the  drill  is  at  rest  so  as  to 
enable  the  cable  to  resume  its  normal  twist  and  be  ready  for 
the  next  turn.  Now,  this  is  precisely  the  result  which  plain- 
tiff obtains  without  the  ratchet  by  merely  utilizing  the  fric- 
tion of  the  inner  and  outer  shell  to  effect  that  object.  Why 
then  was  the  ratchet  used?  That  it  was  not  required  defen- 
dant well  knew.  He  had  plaintiff's  patent  before  him,  and 
the  working  machines  which  he  sent  out  for  use,  and  one  of 
defendant's  models  put  in  at  the  trial  is  without  the  ratchet. 
The  evidence  seems  to  be  pretty  plain  that  it  was  a  hindrance 
rather  than  a  benefit  —  more  expensive  to  make  and  more 
liable  to  get  out  of  repair.  Indeed,  the  evidence  is  that 
defendant's  machine  would  not  work  with  the  ratchet,  and 
that  it  was  only  when  this  part  was  discarded  and  the  machine 
was  in  all  respects  substantially  like  plaintiff's,  that  it  would 
work.  But  it  is  said  that  defendant's  patent  was  a  square 
(instead  of  a  bevel)  bearing,  and  that  in  this  particular  it  is 
Sufficiently  distinguishable  from  plaintiff's  patent.  I  do 
not  think  so.  If  there  is  any  advantage,  it  is,  I  think,  with 
plaintiff's  patent,  but  in  this  regard  the  difference  is  not 
appreciable.  The  principle  applied  is  the  same,  and  the 
means  is  only  colourably  different.  I  am  satisfied  that  de- 
fendant's patent  is  and  was  intended  to  be  a  colourable  imita- 
tion of  plaintiff's. 

If  plaintiff  desires,  he  may  amend  the  form  of  the  judg- 
ment appealed  from,  as  indicated  on  the  argument.  In  other 
respects  this  appeal  is  dismissed  with  costs. 


Falconbridge,  C.J.  June  2nd,  1906 

weekly  court. 

Ee  TOTTEN. 

WiU — Construction — Distribution  of  Estate — Shares — Income 
— Corpus — Survivorship — Period   of   Distribution. 

Motion  by  the  Toronto  General  Trusts  Corporation,  trus- 
tees of  the  will  of  Daniel  Totten,  under  Rule  938,  for  an 
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order  declaring  the  constructioa  of  the  will,  as  to  the  distri- 
bution of  $12,500,  part  of  the  estate,  the  income  from  which 
had  been  enjoyed  by  the  late  Henry  Tottcn,  who  died  child- 
less, in  conveyance  of  which  a  question  arose  as  to  when  and 
among  whom  the  sum  was  distributable. 

J.  B.  Holden,  for  the  applicants. 

N".  Somerville,  for  children  of  Norman  and  Warren  Tot- 
ten  and  unborn  grandchildren. 

C.  A.  Moss,  for  Osborne  Totten  and  his  adult  children. 

M.  C.  Cameron,  for  infant  and  unborn  children  of 
Osborne  Totten. 

Falconbridge,  C.J. : — The  testator's  scheme  of  distribu- 
tion was,  roughly,  to  provide  an  income  for  his  4  sons  during 
their  lives,  and  on  the  death  of  each  to  hand  over  the  princi- 
pal to  the  children  of  the  deceased  son,  on  their  attaining  the 
age  of  21.  Two  sons  died,  leaving  childien  who  are  now  of 
full  age.  One  son,  Henry  Totten,  died  recently  without  leav- 
ing children.  The  question  therefore  arises  whether  the  part 
of  the  principal  representing  Henr/s  share  should  go  to  the 
remaining  son  and  his  children,  or  to  them  and  the  children 
of  full  age  of  the  sons  who  predeceased  Henry.  None  of 
the  beneficaries  died  in  the  lifetime  of  the  testator,  and  con- 
sequently there  has  been  no  lapse. 

The  testator  provided  that  "  all  portions  of  my  estate  of 
which  but  for  this  provision  I  might  die  intestate  shall  be- 
come part  of  my  residuary  estate  and  shall  be  payable  and 
devisable  as  near  as  the  then  existing  circumstances  will 
permit  in  like  manner  as  hereinbefore  directed  with  respect 
to  such  residuary  estate,  and  this  provision  shall  apply  as 
well  to  lapsing  and  accruing  legacies  and  shares  as  to  origi- 
nal legacies  and  shares,  and  until  my  estate  is  finally  dis- 
tributed, my  will  and  intention  being  that  all  legacies  or 
shares  lapsing  or  failing  of  effect  shall  revert  to  and  be 
divided  among  my  remaining  sons  and  their  issue,  in  the 
manner,  shares,  and  proportions  hereinbefore  directed,  as  far 
as  may  be  possible." 

It  is  evident  from  this  that  the  testator  intended  the  sur- 
vivors of  the  sons  and  their  issue  to  obtain  the  benefit  of  the 
failure  of  the  gift  to  any  one  of  them  and  his  children.  The 
meaning  of  the  provision  as  to  the  "  manner,  shares,  and 
proportions  '^  is  that  the  share  of  a  deceased  son  shall  go  to 
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swell  the  principal^  but  that  the  remaining  sons  shall  only 
receive  the  benefit  of  the  income  therefrom  for  life,  and  at 
the  death  of  one  of  them  a  then  aliquot  part  of  the  principal 
shall  be  divided  among  the  children  if  they  attain  the  age  of 
21.  Accordingly,  in  the  present  instance,  upon  Henry's 
death  the  income  of  the  principal  producing  his  income  will 
go  to  the  remaining  son  for  his  life,  and  the  principal  itself 
will  go  to  his  children  if  they  fulfil  the  conditions,  as  to 
attaining  21.  The  surviving  son  is  the  only  "remaining'' 
one.  And  he  cannot  get  the  principal  because  under  the 
scheme  of  the  will  he  is  not  to  receive  more  than  his  share 
of  the  income.     Costs  to  all  parties  out  of  the  estate. 


TRUST8  d  GUAR.  CO.  V.  ABBOTT  MITCHELL  /.  d  8.  CO.  889 

Street,  J.  February  4th,  1902. 

TRIAL. 

TRUSTS  AND  GUARANTEE  CO.  v.  ABBOTT  MIT- 
CHELL  IRON  AND  STEEL  Gi).  OF  ONTARIO. 

Company — Mortgage  to  Secure  Bofidholders — Liberty  to  Carry 
on  Business — Pledge  of  Material  and  Debts  to  Secure  Ad-- 
vances — Powers  of  Directors — Approval  of  Shareholders — 
Ontario  Joint  Stock  Companies  Act. 

Action  on  behalf  of  the  bondholders  of  defendtots  the 
Abbott  Mitchell  Co.  against  the  company  and  the  Bank  of 
Montreal  and'  Camp,  Biixton,  and  Mitchell,  to  recover  cer- 
tain material,  manufactured  and  unmanufactured,  pledged, 
and  certain  debts  due  the  defendant  company,  transferred, 
to  the  bank,  for  advances  made. 

All  the  assets  of  the  defendant  company  had  been  trans- 
ferred to  the  plaintiffs  by  mortgage  to  secure  the  bond- 
holders, "upon  trust  that  the  trustees  shall  permit  the 
company  to  continue  and  carry  on  the  undertaking  and  busi- 
ness of  the  company  at  or  upon  the  said  works  and  premises 
and  elsewhere  in  connection  therewith,  as  the  directors  may 
deem  expedient;"  and  the  mortgage  deed  contained  a  pro- 
vision that  the  company  might  pledge  or  mortgage  the  stock- 
in-trade,  finished  or  unfinished,  and  the  raw  material  there- 
for, but  might  not  pledge  the  real  property,  fixtures,  mach- 
inery, or  plant,  or  any  part  thereof. 

A.  B.  Aylesworth,  K.C.,  and  W.  J.  Boland,  for  plaintiffs. 

A.  R.  Clute,  fQr>  defendants  the  Abbott  Mitchell  Co. 

J.  A.  Worrell,  K.C.,  and  W.  D.  Gwynne,  for  defendiants 
the  Bank  of  Montreal. 

D.  E.  Thomson,  K.C.,  and  W.  N.  Tilley,  for  defendants 
Camp,  Buxton,  and  Mitchell. 

Street,  J.,  held,  in  the  circumstances  of  the  case,  that 
the  directors  of  the  defendant  company,  notwithstanding  the 
mortgage,  ha(J  the  right  to  pledge  the  material  to  the  bank, 
without  a  two-thirds  vote  of  the  shareholders  of  the  com- 
pany, as  required  by  the  Ontario  Joint  Stock   Companies 
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Act,  sec.  49;  and  that  the  directors  had  power  to  transfer 
the  debts  to  the  bank,  that  being  a  necessary  power  under 
sec.  46,  in  order  to  carry  on  the  business;  and  that  both  se- 
curities were  valid  in  the  bands  of  the  bank. 

Beference  to  Merchants  Bank  of  Canada  v.  Hancock, 
6  0.  K.  285;  Macdougall  v.  Gardiner,  1  Ch.  D.  13;  Burland 
V.  Earle,  18  Times  L.  K.  41. 

Action  dismissed  with  costs. 


March  20th,  1906. 

divisional  court. 

Re  MEDBURY,  LOTHROP  v.  MEDBURY. 

Executors  and  Administrators — Foreign  Grant  of  Letters  of 
Admimstration — Ancillary  Probate  in  Ontario — Persons 
to  he  Appointed. 

Appeal  by  plaintiflEs  from  order  of  Judge  of  Surrogate 
Court  of  Essex  granting  letters  of  administration  with  thie 
will  and  codicil  annexed  of  the  estate  of  Lucetta  R.  Medbury, 
to  the  nominee  of  the  Union  Trust  Company  of  Detroit,  the 
administrators  in  the  country  of  domicil  of  the  deceased. 

A.  St.  George  Ellis,  Windsor,  for  plaintiffs. 

R.  F.  Sutherland,  K.C.,  for  defendants. 

The  Court  (Mulock,  C.J.,  Maclaren,  J. A.,  Clute, 
J.),  held  that  it  was  proper  to  follow  the  foreign  grant, 
and  dismissed  the  appeal  with  costs. 

Reference  to  In  re  Goods  of  Smith,  16  W.  R.  1130; 
Enohin  v.  Wylie,  10  H.  L.  C.  1 ;  Re  O'Brien,  3  0.  R.  326. 
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All  the  cases  rep<irtecl  mj  Vol.  VII.  of  Thi  Ontabio  Wkkklt  Rkportkb,  from  Ist  Jan- 
uary to  2nd  June,  19ot>,  are  digested. 

The  digest  includes  all  the  cases  decided  at  Osg^oode  Hall  and  other  cases  reported  in  Thk 
Ontario  Wbekly  Kicportkk. 

Where  the  case  digested  is  reported  in  the  Ontario  Law  Reports,  a  reference  is  added  to 
the  volume  and  liage,  thu8  : 

Doe  V.  Roe,  8 ;  11  O.  L.  R.  6. 

The  figure  "  8  "  indicates  the  page  of  The  Ontario  Weekly  Reporter. 

The  Supplement  contains  the  cases  reported  in  1905  in  Vol.  VI.  of  The  Ontario  Weekly 
Reporter,  wiiich  have  since  been  reported  in  the  Ontario  Law  Reports. 


ABATEMENT. 

See  Judgment,  2,  5— Will,  13. 

ACCOUNT. 

Reference  —  Executor — Stated  Account — 
Audit  by  Surrogate  Judge  —  Consent 
Judgment — Re-opening  Account :  Gib- 
son V.  Gardiner,  474. 

See  Evidence,  1 — Mortgage,  3 — Parti- 
culars, 2— Sale  of  Goods,  1 — Surro- 
gate Courts,  1— Will,  17. 

ACKNOWLEDGMENT. 

See  Mortgage,  1. 

ACQUIESCENCE. 

See  Company,  3. 

ADMINISTRATION. 

See  Executors  and  A'3ministrators,  2,  3. 

ADMINISTRATION  ORDER. 

1.  Small    Estate — Expensive   Proceedings 

— Reasons  for  not  Proceeding  under 
Devx>lution  of  Estate^t  Act — Order  for 
Distribution:  Artress  v.  Thompson, 
31. 

2.  Summary  Application  —  Status  of  Ap- 

plicant —  Assignee  for  Creditors  of 
Person  Interested  under  Will — Issue 
as  to  Lease  Made  by  Executors  — 
Direction  to  Bring  Action :  Re  Hun- 
ter, Moore  v.  Hunter,  74. 


ADMINISTRATOR. 

See  Executors  and  Administratons. 

ADMISSION'S. 

See  Evidence,  2 — Judgment,  5. 

ADVERTISING. 

See  Contract,  1. 

AFFIDAVITS. 

Seie  Appeal  to  Court  of  Appeal,  1 — ^Dis- 
covery —  Evidence,  1 — Extradition,  3 
— ^Master  and  Servant,  9. 

AGENT. 

See  Principal  and  Agent. 

AIDING  AND  ASSISTING. 

See  Criminal  Law,  10. 

ALIMONY. 

See  Husband  and  Wife,  1,  3. 

ALLOTMENT. 

See  Company. 

AMENDMENT. 

See  Mortgage,  2 — Plea^ng,  2.  4,  9 — 
Trial.  1 — Executors  and  Administra- 
tors, 2 — Pleading,  3— Railway,  1   ** 


3  APPEAL   FROM   TAXATION   OF   COSTS — ASSESSMENT   AND   TAXES.  4 


APPEAL  FROM  TAXATION  Oi^ 
COSTS. 

See  Costs,  10. 

APPEAL  TO  COUNTY  COURT 
JUDGE. 

See  Assesement  and  Taxes,  1  —  Liquor 
License  Act. 

APPEAL  TO  COURT  OF  APPEAL. 

1.  Extending  Time  for — Excuse  for  De- 

lay—  Importance  of  Case — Costs  — 
Objectionable  Affidavit:  Kirby  v. 
Township  of  Pelee,  864. 

2.  Failure   to   Set   down  —  Extension  of 

Time — Special  Circumstances :  Hull 
V.  Allen,  712. 

3.  Increased   Security  for  Costs  —  Excep- 

tional Circumstances :  McLeod  v. 
Lawson,  699. 

4.  Leave   to   Appeal    from   Judgment   at 

Trial  —  Final  Judgment  —  Reference 
as  to  Damages:  Playfair  v.  Turner, 
744. 

5.  Lea\'Te  to  Appeal  from  Order  of  Divi- 

sional Court — Action  againat  Muni- 
cipal Corporation  for  Non-repair  of 
Highway — Notice  of  Accident— Rea- 
sonable Excuse  for  not  G-iving  — 
Grounds  for  Leave  —  Previous  Deci- 
sion :  Morrison  v.  City  of  Toronto, 
607. 

6.  Leave  to  Appeal  from  Order  of  Divi- 

sional Court — Discovery  —  Examina- 
tion of  Plaintiff — Libel — Qualified 
Privilege  —  Malice:  McKergow  v. 
Comstock,  558. 

7.  Leave  to  Appeal  from  Order  of  Divi- 

sional Court — Surrogate  Court  Ap- 
peal— Selection  of  Trust  Company  as 
Administrator  —  Further  Appeal  to 
Court  of  Appeal :  Re  Burgess,  454. 

8.  Third  Party — Right  of  Appeal  on  his 

own  Blehalf — ^Third  Party  Procedure 
— Directions :  Deseronto  Iron  Co.  v. 
Rathbun  Co.,  162;  11  O.  L.  R.  433. 

See  Costs,  9 — Criminal  Law,  1. 

APPEAL  TO  DIVISIONAL  COURT. 

County  Court  Appeal — Final  Order — ^Dis- 
missal of  Action  for  Want  of  Prose- 
cution:  Diamond  Harrow  Co.  v. 
Stone,  685. 

See  Damages,  2. 


APPEAL  TO  JUDGE  OF  HIGH 
COURT. 

Master's  Report  —  Extension  of  Time  — 
Delay — Explanation — Grounds  of  Ap- 
peal :  Campbell  v.  Croil,  86,  157,  237. 

See    Arbitration    and    Award,    1 — ^Land 
Titles  Act — Receiver. 

APPEAL  TO  PRIVY  COUNCIL. 

Motion  to  Allow  Security — Leave  to  Ap- 
peal— Jurisdiction  of  Court  of  Appeal 
— Amount  in  Controversy  —  Right  of 
Appeal:  City  of  Toronto  v.  Toronto 
Electric  Light  Co.,  City  of  Toronto 
V.  Incandescent  Light  Co.  of  Toronto 
and  Toronto  Electric  Light  Co.,  119 ; 
11  O.  L.  K.  310. 

APPEARANCE. 

See  Writ  of  Summons,  2,  3,  4. 

ARBITRATION  AND  AWARD. 

1.  Appeal  from  Award — Absence  of  Pro- 

vision for  in  Submission — Application 
of  Provision  of  Municipal  Act  Giving 
Right  of  Appeal — Submission  Includ- 
ing Matters  outside  Municipal  Act — • 
Breach  of  Contract — ^Trespass^ Vali- 
dity of  Submission:  Re  Village  of 
Beamsville  and  Field-Marshall,  276, 
545 :  11  O.  L.  R.  472. 

2.  Motion  to  Set  aside  Award — Mistake 

of  Arbitrators— Refusal  to  Hear  Evi- 
dence —  Agreement  of  Parties:  Re 
O'BWen  and  Trick,  317. 

See  Ditches  and  Watercourses  Act-^ 
Municipal  Corporations,  4,  7 — Rail- 
way, 6,  7— Solicitor,  2— Trial,  1. 

ARCHITECT. 

See  Mechanics*  Liens— Specific  Perform- 
ance. 

ARREST. 

See  Criminal  Law— Extradition. 

ASSESSMENT  AND  TAXES. 

1.  Aseessment  Act,  4  Edw.  VII.  cTi.  23 — 
Appeal  from  Decision  of  Court  of 
Revision — Powers  of  Appellate  Tri- 
bunals— International  Bridge — Appli- 
cation of  sec.  43  of  Statute — ^Exemp- 
tion— Excessive  Valuation  — ^BuBinesa 
Assessment — Income  Assessment:  Be 
International  Bridge  Co.  and  Village 
of  Bridgeburg,  497. 


ASSIGNMENTS  AND   PREFERENCES — BILLS   OF   EXCHANGE. 


2.  Income    Assessment  —  Dividends    on 

Shares  in  Ottawa  Electric  Company 
— Agreements  between  Oompany  and 
City  Corporation  —  Exemptions  — 
Special  Statutes  —  Assessment  Act: 
Goodwin  v.  City  of  Ottawa,  204. 

3.  Street  Railway  —  Exemptions  —  Land 

Leased  from  Crown — Agreement  with 
Municipality— CJonstruction — Storage 
Battery — Real  or  Personal  Property 
— Ejusdem  Generis  Rule  —  Fixture: 
Ottawa  Electric  Co.  v.  City  of 
Ottawa,  481. 

4.  Tax  Sale  —  Action  to  Set  aside  —  Ar- 

rears—  Notice  —  Assessment  Roll  — 
Distress — Evidence — Onus  —  Parties 
— Costs — Locatee  —  Status  as  Plain- 
tiff: Fisher  v.  Parry  Sound  Lumber 
Co.,  55. 

6.  Tax  Sale— Deed — Time  for  Registra- 
tion—R.  S.  O.  1887  ch.  193,  sec.  184 
— Construction  —  Purchaser  in  Good 
Faith — Trustee  —  Promissory  Note : 
Beatty  v.  McConnell,  11. 

See  Landlord  and  Tenant,  1 — Limitation 
of  Actions,  2  —  Municipal  Corpora- 
tions, 1  —  Municipal  Elections,  1  — 
Schools,  2— Statutes. 

ASSIGNMENTS  AND  PREFER- 
ENCES. 

See  Bankruptcy  and 'Insolvency. 
ATTORNEY-GENERAL. 
See  Parties,  3— Pleading,  10— Way,  1. 

AUDIT. 
SeB  Account. 

AUDIT  ACT. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3. 

AWARD. 

See  Arbitration  and  Award. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Assignmentd  and  Preferences — ^Execu- 
tion Creditors  —  Claims  Proved  in 
Mortgage  Action  not  affected  by 
Mortgagor's  Subsequent  Assignment 
for  Creditors:  Federal  Life  Assur- 
ance Co.  V.  Stinson,  777, 


2.  Preference  —  Conveyance  of  Land  — 

Statutory  presumption  —  Rebuttal — 
Transaction  before  Revision  of  Sta- 
tutes in  1897  —  Circumstances  Re- 
butting Intent  to  Prefer  —  Registry 
Laws:  Craig  v.  McKay,  507. 

3.  Preference — Transfer  of  Cheque — De- 

posit with  Private  Banker — Applica- 
tion- by  Banker  upon  Ch'erdue  Note 
— Set-off  —  Absence  of  Pre-arrange- 
ment:  Robinson  v.  McGillivray,  438. 

4.  Preference — ^Transfer  of  Goods  by  In- 

solvent to  Creditor — Presumption — 
Rebuttal  —  Absence  of  Fraudulent 
Intent — ^Actual  Advance  of  Money — 
Judgment  —  Defendant  not  Appear- 
ing :  Baldocchi  v.  Spada,  325. 

See  Fraudulent  Conveyance  —  Sale  of 
Goods,  2. 

BANKS  AND  BANKING. 

Cheque — Indorsement  to  Order  of  Plain- 
tiff— Forgery  of  Plaintiff's  Name — 
Payment  by  Bank  on  Forged  In- 
dorsement— Possetfeton  of  Cheque — 
Action  to  Recover  Cheque  or  Amount 
— Failure  because  of  Non-presenta- 
tion and  Non-indorsement  by  Plain- 
tiff: Smith  V.  Traders  Bank  of  Can- 
ada, 791. 

See  Bankruptcy  and  Insolvency,  3  — 
Bills  of  Exchange  and  Promissory 
Notes — Company,  9 — ^Evidence,  2 — 
Principal  and  Agent,  2. 

BAWDY  HOUSE. 
See  Criminal  Law,  6. 

BENEVOLENT  SOCIETY. 
See  Insurance,  2. 

BEQUEST. 
See  Will. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  Bill  of  Exchange — Discount  by  Mort- 
gage Company — Ultra  Vires — Breach 
of  Trust — Dishonour  of  Bfill — ^Action 
against  Persons  Negotiating — Duty 
to  return  Trust  Funds:  Canada 
Permanent  Mortgage  Corporation  v. 
Briggs,  443. 


BILLS  OF  SALE — CEKTIFICATE   OF  ENGINEER. 


2.  Cheque — ITorged  Indorsement  of  Payee 

— Deposit  with  Bank  by  Customer 
for  Collection — Indo'rsepaent  by  Cus- 
tomer after  Payee  —  Payment  b> 
Drawee  Bank — Refund  when  FV)rgery 
Discovered — ^Liability  of  Customer — 
Bills  of  Exchange  Act — New  Trial- 
Questions  for  Trial :  Bank  of  Ottawa 
V.  Harty,  869. 

3.  Forged   Cheques  —  Crown  —  Forgeries 

by  Clerk  in  Government  Department 
— Payment  by  Bank  —  Negligence — 
Pass-book  —  Duty  of  Customer  to 
Check  Accounts — Settlement  of  Ac- 
counts —  Audit  Act  —  Estoppel  — 
Laches — ^Deposit  of  Cheques  in  other 
Banks  —  Liability  over  —  Dutj*  of 
Knowing  Customer's  Signature  — 
Alteration  in  Position  —  Mistake  — 
Liability  as  between  two  Innocent 
Parties:  Rex  v.  Blank  of  Montreal, 
638. 

4.  Promissory       Note  —  Accommodation 

Makers — Sureties — Renewal  —  Con- 
sideration —  Evidence  —  E^mise  of 
Holders  as  to  Non-liability — Failure 
to  Obtain  Signature  of  Principal 
Debtor  as  Co-Maker:  Murphy  v. 
Bryden,  250. 

5.  Promis8oi*y    Note  —  Alteration    after 

Signature  of  Maker — Insertion  of  In- 
'  terest  Clause — Material  Alteration — 
Avoidance  of  Instrument  —  Subse- 
quent Conduct  of  Maker — Estoppel — 
Ratificaticm :  Jones  v.  Reid,  131. 

See  Assessment  and  Taxes,  5 — Bank- 
ruptcy and  Insolvency,  3---Banks  and 
Banking — ^Evidence,  2— Judgment,  6. 

BILLS    OF    SALE    AND    CHATTEL 
MORTGAGES. 

Chattel  Mortgage — Ownership  of  Goods — 
Estoppel — Fraudulent  Intent  of  True 
Owner  —  Actual  Advance  by  Mort- 
gagee— Absence  of  Knowledge :  Lee  v. 
Nisbet,   149. 

BONDHOLDERS. 

See  Company,  1. 

BONUS  SHARES. 

See  Company,  6. 

BOUNDARIES. 

See  Crown  Patent — ^Trespass  to  Land. 

BRIGDE. 

»e  Assessment  and  Taxes,  1. 


BROKER. 

Shares — Pledge  for  Advances — ^Margins- 
Speculative  Shares — Fall  in  Price- 
Sale  without  Notice  to  Customer — 
Laches  —  Measure  of  Damages — In- 
tention of  Customer  to  Retain  Shares 
— ^Price  at  Time  of  Trial:  Ames  v. 
Sutherland,  116;  11  O.  L.  R.  417. 

BUILDING. 

See  Deed,  2  —  Specific  Performaiice  — 
Waste. 

BUILDING  RESTRICTIONS. 

See  Vendor  and  Purchaser,  8. 

BUILDING  SOCIETY. 

See  Company,  10. 

BURGLARY. 

See  Criminal  Law,  1. 

BUSINESS  ASSESSMENT. 

See  Assessment  and  Taxes,  1. 

BY-LAWS. 

See  Company  —  Municipal  Corporationfl 
—Schools.  1,  2— Statutes— Way,  1. 

CANADA  EVIDENCE  ACT. 

See  Criminal  Law,  11 — ^Discovery,  1. 

CARRIERS. 

1.  Dangers  of  navigation — Seaworthiness 

of  Vessel — Loss  of  Cargo — Right  to 
Freight:  Scott  v.  OriUia  Export 
Lumber  Co.,  857. 

2.  Non-deliv«ry  of  Goods  —  Conversion  — 

Termination  of  Transitus  —  Condi- 
tional Refusal  of  Ccxisignee  to 
Accept — Place  of  Refusal  —  Setting 
aside  Finding  of  Oury — Dispensing 
with  New  Trfal— Rule  615-^udg- 
ment:  Smith  v.  Canadian  Express 
Co.,  403. 

See  Railway. 

CAUTION. 

See  Land  Titles  Act — Pleading,  10. 

CERTIFICATE  OF  ENGINEER. 

See  Contract,  10,  11. 


CERTIORARI—  COMPENSATION. 
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CERTIORARI. 

See  Oriminal  Law,  12 — DiyTsiaD  Oourts, 
4 — Surrogate  Courts,  2. 

CHARGE  ON  LAND. 

See  Ditctes  and  Watercourses  Act — 
Mortgage— Will,  4,  11. 

CHARTERPAHTY. 

See  Ship,  4. 

CHATTEL  MORTGAGE. 

See  Bills  of  Sale  dud  Chattel  Mortgages 
— Illegal  Distress. 

CHEQUE. 

See  Bankruptcy  and  Insolvency,  3 — 
Banks  and  Banking — Bills  of  Ex- 
change and  Promissory  Notes,  2,  3 — 
Trusts  and  Trustees. 

CLUB. 

Expulsion  or  Suspension  of  Member — In- 
junction —  Jurisdiction  of  Court  — 
Property  Rights:  Rowe  v.  Hewitt, 
543. 

COMMISSION. 

See  Principal  and  Agent,  1 — Solicitor,  1. 

COMPANY. 

1.  Mortgage   to   Secure   Bondholders   — 

Liberty  to  Carry  on  Business — 
Pledge  of  Material  and  Debts  to 
Secure  Advances — Powers  of  Direc- 
tors— Approval  of  Shareholders — On- 
tario Joint  Stock  Companies  Act: 
Trusts  and  Guarantee  Co.  v.  Abbott 
Mitchell  Iron  and  Steel  Co.  of  On- 
tario, 889;  11  O.  L.  R.  403. 

2.  Shareholders — ^Action  by   Assignee  of 

Company  to  Recover  Value  of  Shares 
Subscribed  for  —  Conditional  Sub- 
scription —  Allotment  —  Notice  — 
Written  Offer — Conduct — Estoppel — 
Directx>r :  Bank  of  Hamilton  v.  John- 
ston, 111. 

3.  Shares — Issue  of  Certificate — Payment 

by  Promissory  Note — Estoppel — Ac- 
tion to  Cancel  Shares  —  Status  of 
Shareholder  as  Plaintiff — By-law  of 
Directors — ^Acquiescence  by  Plaintiflf : 
O'Sullivan  v.  Donovan,  78. 


4.  Trading  Company — Contract — Consid- 

eration— Partly  Executed  Contract — 
Absence  of  Seal — Authority  of  Presi- 
dent— Absence  of  By-law  or  Resolu- 
tion— RatificatioQ —  Extrarprovincial 
Corporation — Absence  of  License  to 
do  Business  in  Ontario — Pleading — 
Allowance  of  Time  to  Procure 
License :  National  Malleable  Castings 
Co.  V.  Smith's  Falts  M<aJleabIe  Cast- 
ings Co.,  436. 

5.  Winding-up — Contributory — ^Allotment 

of  Shares — Preference  Shares— Com- 
mon Shares — Delegation  of  Power  of 
Allotment  —  Terms  of  Allotment  — 
Ratification — ^Acceptance — ^By-law  — 
Directors :  Re  Pakenh.<)m  Pork  PacBT- 
ing  Co.,  Galloway's  Case,  658. 

6.  Winding-up  —  Contributory  —  Bonus 

Shares — Allotmemt  of,  as  Paid  up— 
Nothing  Actually  Paid— Transfer- 
Liability  of  Original  Holder — Direc- 
tors— B^ach  of  TVust  —  Compensa- 
tion— Winding-up  Act,  sec.  83--Set- 
off — Powers  of  Referee :  Re  Wiarton 
Beet  Sugar  Co.,  Freeman's  Case,  613. 

7.  Winding-up — Contributory —  Subscrip- 

tions for  Shares — Payment — ^Transfer 
of  Property :  Re  Wakefield  Mica  Co., 
Chubbuck's  and  Holland's  Cases,  106. 

8.  Winding-up — Contributory —  Subscrip- 

tions for  Shares — Payment — Trans- 
fer of  Property — ^Defective  Organiza- 
tion of  Company  :Tre  Wakefield  Mica 
Co.,  King's  and  Johnson's  Cases,  104. 

9.  Winding-up  —  Creditors  —  Preferred 

Claim — Trust — Mome^-s  Collected  and 
Deposited  in  a  Bank:  Re  Interna- 
tional Mercantile  Agency,  Limited, 
795. 

10.  Winding-up— Petition  of  Creditors- 

Status  of  Petitioners — ^Indebtedness 
of  Company — Ultra  Vires  —  Assign- 
ment of  Claims  to  Make  up  Statutory 
Amount — Building  Society  having  no 
Capital  Stock — Non-applicability  of 
Winding-up  Act — Costs :  Re  People's 
Loan  and  Deposit  Co.,  253. 

See  Assessment  and  Taxes,  2 — Costs,  4, 
6 — Criminal  Law,  2 — ^Discovery,  3 — 
Judgment,  4 — Master  and  Servant,  6, 
7— Pleading,  6,  7,  8— Venue,  Change 
of,  1 — Writ  of  Summons,  1. 


COMPENSATION. 

See  Company,  6 — Railway,  6,  7 — Soli- 
citor, 1. 
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CONSENT. 

See  Criminal  Law,  5  —  Husband  and 
Wife,  2— Parties,  3  — Timber,  2  — 
Trial,  5. 


CONSENT  JUDGMENT. 
See  Account. 

CONSPIRACY. 

See  Contract,  7 — Qriminal  Law,  2,  8,  4 
— Prohibition,  2 — Trade  Union. 

CONSTITUTIONAX.  LAW. 

1.  Criminal  Code,  sec.  534 — Intra  Viree 

— Civil  Action  for  Same  Cause  as 
Criminal  Prosecution  —  Motion  to 
Stay  Action:  Monypenny  v.  Good- 
man, 209. 

2.  Criminal   Procedure  —  Constitution  of 

Courts  —  Grand  Jury  —  Criminal 
Code,  sec.  662  (2) —Intra  Vires- 
True  Bill  by  Seven  Jurors — Addition 
of  Talesmen  from  Petit  Jury  Panel — 
Jurors  Act,  sec.  103  (O.) — ^Adoption 
of  Provincial  Law  by  Dominion  Par- 
liament: Rex  v.  Walton,  312. 

CONTEMPT  or  COURT. 

1.  Jurisdiction  over  Person  Resident  out 
of  ProviiDce  —  Order  Nisi  for  Com- 
mittal— Discharge:  Re  Place,  Cope- 
land-Chatterson  Co.  v.  Business  Sys- 
tems Limited,  56. 


2.  Motion  to  Commit — ^Attempt  to  Pro- 
cure Destruction  of  Letter — Excuse 
— Punishment — Payment  of  Costs — 
Jurisdiction — Person  in  Possession  of 
Letter  out  of  Province  —  Notice  of 
Motion — Other  Relief — Examination 
of  Defendamts  —  Costs:  Copeland- 
Chatterson  Co.  v,  Bkisiness  Systems 
Limited,  319. 


CONTRACT. 

1.  Advertising   Privileges — Renewal — ^Un- 

certainty— Invalidity  —  Construction 
of  Contract :  Henning  v.  Toronto  R. 
W.  Co.,  1 ;  11  O.  L.  R.  142. 

2.  Breach  —  Coumterclaim  —  Damages : 

Gibson  Art  Co.  v.  Bain,  842. 


3.  Construction — Modification —  Waiver 
— Work  Done  under  Contract — ^Dam- 
ages for  Breach  —  Counterclaim  — 
Detinue — Demand  and  Refusal — Con- 
version: J.  L.  Nichols  Co.  v.  Mark- 
laiDd  Publishing  Co.,  407. 

4  Correspondence — Sale  of  Wheat — ^Dis- 
pute as  tx>  Price — Terms  of  Contract 
— Evidence  of  Custom  or  Usage  in 
Trade  —  Appreciation  of  Evidence: 
Northern  Elevator  Co.  v.  Lake 
Huron  and  Manitoba  Milling  Co., 
484. 

5.  Getting  out  Logs — Permission  to  Use 

Roads  —  Failure  to  Furnish  Good 
Road  —  Oral  Representations  —  B>vi- 
dence  of  —  Axlmissibility —  ConEict : 
C  barest  and  Brunet  v.  Chew,  241. 

6.  Mining    Location  —  Discovery — Agree* 

ment  between  Prospectors — ^Declara- 
tion of  Interests  of  Co-owners — Tnist 
— Lease  Taken  in  Name  of  One — 
Agreement  by  Lessee  with  Stranger — 
Construction  —  Ratification  by  Co- 
ownera — Notice  of  Interests  of  Co- 
owners —  License  to  Mine  —  T^ing 
out  Ore — Share  in  Proceeds — Injunc- 
tion— Costs :  McLeod  v.  Cawson,  Mc^ 
Leod  V.  Crawford,  519. 

7.  Sale  of  Goods — ^Agreement  as  to  Prices 

on  Re-sale — Illegal  Combination  or 
Conspiracy  Unduly  to  Enhance 
Prices  and  Lessen  Competition — Re- 
fusal to  Ehiforce  Contract— -CYimioai 
Code,  sec.  516:  Wampole  &  Co.  ▼• 
F.  E.  Kam  Co.,  Limited,  810. 

8.  Sale  of  Railway  Charter  —  Share  of 

Promoter  in  Proceeds — ^Remuneration 
for  Services — ^Amount  Fixed  by  Re- 
feree-Quantum Meruit — ^Evidenoe : 
Paradis  v.  National  Trust  Co.,  756. 

9.  Supply  of  Bark — ^Dispute  as  to  Quan- 

tity— Measurements— Action —  Oonn- 
terclaim — Costs:  Hamill  v.  Muskoka 
Leather  Co.,  751. 

10.  Supply  of  Railway  Material — Pay- 
ment— Condition  Precedent — Certifi- 
cate of  Railway  Commission's  En- 
gineer— Interference  by  Commission 
with  Engineer  —  Fraud — Hindering 
Performance  of  Condition:  Wallace 
V.  Temiskaming  and  Northern  On- 
tario R.  W.  Commission.  665. 

11.  Work  and.  Labour — Terms  and  Con- 
ditions —  Payment  —  SatisFaction  of 
Engineer — Value  of  Work — Conflict- 
ing Evidence:  Wallace  v.  Townslup 
of  Tilbury  East,  34. 


Id 
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See  Arbitration  aind  Award,  1,  2 — Ck>m- 
pany,  4 — Copyright — Criminal  Law, 
2  —  Discovery,  10  —  Ditcliee  and 
Watercourses  Act — Division  Coarts, 
4 — Infant — ^Master  and  Servant,  1 — 
MechanioB'  Liens — ^Municipal  Corpor- 
ations, 4 — ^Parties,  5,  9 — Pleading,  4 
— Principal  and  Agent,  1 — Railway, 
3,  4— Sale  of  Goodsr— Specific  Per- 
formance—  Timber,  1  —  Vendor  and 
Purchaser — Venue,  Change  of,  9  — 
Writ  of  Summons,  3,  4. 

OONTRIBUTORIES. 

See  Company,  5,  10. 

CONTRIBUTORY  NEGLIGENCE. 

See  Master  and  Servant — Negligesice— 
Railway — Street  Railways — Way. 

CONVERSION. 

See  Carriers,  2  — Contract,  3  — Illegal 
Distress. 

CONVICTION. 

See  Criminal  Law. 

COPYRIGHT. 

Infringement — Drawings  in  Serial  Publi- 
cation— British  Registration  —  First 
Publication  —  Imperial  Copyright 
Acts  —  Employment  of  Author  by 
Publisher — Foreign  Author  Residemt 
outside  of  British  Dominions — ^Title 
to  Copyright — ^Assignment — Contract 
— Publication  by  Author  under  Li- 
cense —  Infringement  by  Copying: 
Life  Publishing  Co.  v.  Rose  Publish- 
ing Co.,  337. 

COSTS. 

1.  Abandoned  Motion  —  Examination  of 

Transferees  of  Judgment  Debtor: 
Lumbers  v.  Dundass,  230. 

2.  Interlocutory  Motion — Reservation  by 

Trial  Judge — No  Disposition  Made 
at  Trial — ^Application  for  Costs  after 
Appeal :  Tucker  v.  "The  "  Tecumseh," 
377. 

3.  Right  to  Tax  —  Interlocutory  Costs 

Payable  "in  any  Event "  — Settle- 
ment of  Action :  McDonald  v.  Crites, 
796. 

4.  Security   for  Costs  —  PlaintiflP  out  of 

Jurisdiction  —  Properly  in  Jurisdic- 
tion— Shares  in  Company :  Wooster 
V.  Canada  Brass  Co.,  748,  807. 


5.  Security  for  Costs— Rule  1108  (d)  — 

Costs  of  Former  Proceedtng  L . . 
— ^Merits — ^Discretion:    Wendover   v. 
Ryan,  160. 

6.  Security  for  Costs  —  Rule  1108  — 

fWeign    OorporatVOQ — **  Residence 
— License  to  do  Business  in  Ontario 
—  Small  Agency  —  Property  in  On- 
tario:   Ashland    Co.    v.    Armstrong, 
401;  11  O.  L.  R.  414. 

7.  Security  for  Costs — Residence  of  plain- 

tiff—  Adoption  of  Permanent  Resi- 
dence -—  Kule  1198  (b)— Bfurden  of 
Proof:  Levy  v.  Manes,  806. 

8.  Security  for  Costs  —  Several  Defend- 

ants— Separate  Orders — Practice — 
Increased  Security:  O'Leary  v.  Gor- 
don, 728. 

9.  Set-off— Interlocutory  Costs  —  Appeal 

to  Court  of  Appeal — Jurisdiction  of 
Master  in  Chambers:  McConnell  v. 
Erdrnam,  874. 

10.  Taxation — ^Appeal — Omission  to  File 

Written  Objections  before  CertiQcale 
Signed— Slip  of  Solicitor  —  Relief — 
Setting  aside  Certificate — ^Extension 
of  Time:  Robinson  v.  Ehigland,  47, 
130;  11  O.  L.  R.  385. 

11.  Taxation  —  Procuring  Witnesses  not 
Called — Proceedings  Conducive  to  In- 
terests of  Client — Label  —  Notice  — 
Admissibility  of  Evidence — ^Prepara- 
tion for  Reply:  Ludlow  v.  Irwin, 
720. 

See  Appeal  to  Court  of  Appeal,  1,  3 — 
Assessment  and  Taxes,  4 — Company, 
10  —  Contempt  of  Court,  2  —  Con- 
tract, 6,  9 — ^Damages,  2 — ^Deed,  2— 
Discovery,  11 — Dismissal  of  Actioir,  1 
— Evidence,  3— Executors  and  Ad- 
ministrators, 1 — ^Husband  and  Wife, 
2 — Infant — Judgment,  1,  4 — Justice 
of  the  Peace — ^Landlord  and  Tenant, 
1 — Limitation  of  Actions,  1 — Medical 
Practitioner  —  Mortgage,  1  —  MujdI- 
cipal  Corporations,  1,  3,  7 — ^Parties, 
4r-r-Pleading,  2,  4— Railway,  3,  6— 
Reference— Schools,  2 — Ship,  1,  3^- 
Solicitor — ^Trade  Mark,  1 — Trespass 
to  Land — ^Vendor  and  Purchaser,  1, 
6,  7— Venue,  Change  of,  3,  5 — Will, 
17 — Writ  of  Summons,  3. 

COUNTERCLAIM. 

See  Contract,  2,  3,  9— Judgment,  6— 
Parties,  2 — Pleading — ^Venue,  Change 
of,  6 — Writ  of  Summons,  2. 
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COUNTY  COUNCIL. 
Sese  Municipal  Corporations,  6. 

COUNTY  COURTS. 

See  Appeal  to  Divisional  Court — Venue, 
Change  of,  7. 

COURT  OF  APPEAL. 

See  Appeal  to  Court  of  Appeal — ^Appeal 
to  Privy  Council. 

COURT  OF  REVISION. 
See  Assesfiment  and  Taxes,  1. 

OOURTS- 

See  Constitutional  Law,  2  —  Division 
Courts — Surrogate  Courts. 

COVENANT. 

Restraint  of  Trade — Breach — Injunction 
— Damages — Trade  Name — Competi- 
tion —  Representations:  Davies  v. 
Davis,  211. 

See  Deed,  2— Landlord  and  Tenant,  1,  2 
— Vendor  and  Purchaser,  8. 

CRIMINAL  CONVERSATION. 
See  Husband  and  Wife,  2. 

CRIMINAL  LAW. 

1.  Burglary — Convictioe   —    Motion    for 

Leave  to  Appeal  —  Polling  Jury  — 
Disagreement — Sending  Jury  back — 
Subsequent  Agreement  —  Comment 
upon  Faihire  of  Prisoner  to  Testify 
— Evidence  as  to  Guilt  of  Prisoner — 
Circumstances  Warrainting  Inference 
of  Guilt — ^Lapse  of  Time — Presump 
tion :  Rex  v.  Burdell,  164 ;  11  O.  L. 
R.  440. 

2.  Conspiracy  —  Illegal  Trade  Combina- 

tion— Criminal  Code,  sec.  520 — Incor- 
porated Companies — ^Acts  Preceding 
Incorporatiooi — Adoption  after  Incor- 
poration— Evidence  as  to  Agreements 
to  Enhance  Prices  and  Stifle  Com- 
petition —  Sentence  —  Substantial 
Fine:  Rex  v.  Master  Plumbers  and 
Steam  Fitters'  Co-^pefafive  Associa- 
tion, Limited,  and  Central  Supply 
Association  of  Canada,  Limited,  213. 


3.  Conspiracy  —  Illegal    Trade  Combina- 

tion—  Criminal  Code,  see.  520 — In- 
dividual Members  of  Trade  Associa- 
tion— Convictions  on  Pleas  of  Guilty 
—  Sentences  —  Extemuating  CiTcum- 
stances — Solicitors*  Advice — ^Duty  of 
Solicitors  —  Fines — Suspended  Sen- 
tences :  Rex  V.  McGuire  and  Otbera, 
225. 

4.  Conspiracy — Indictment  —   Depriving 

Person  of  Necessaries  of  Life  — 
Medical  Care  and  Nursing — Causisig 
Death — Offence  —  Attempt  to  Cure 
Illness  by  Improper  Means— Quash- 
ing Indictment :  Rex  v.  Goodfellow, 
92 ;  11  O.  L.  R.  359. 

5.  Evidence — ^Depositions  of  Witnesses  at 

Trial  of  another  Person — Consent- 
Scope  of — Improper  Receptiooi. — New 
Trial  —  Substantial  Wrong  or  Mis- 
carriage: Rex  V.  Brooks,  533;  11  O. 
L.  R.  525. 

6.  Keeping  Bawdy   House — Conviction — 

Jurisdiction  of  Justices — Absence  or 
Request  of  Police  Magistrate— Com- 
mitment— Habeas  Corpus— Return  of 
Fresh  Warrant  on  Appeal — ^Form  ot 
Conviction — Offence— Criminal  Code, 
sees.  207,  846:  Rex  v.  Leconte,  189; 
11  O.  L.  R.  408. 

7.  Murder  —  Evidence  —  Misdirection   — 

New  trial :  Rex  v.  De  Marco,  387. 

8.  Omission   to   Provide   Necessaries   for 

Wife — Criminal  Code,  sees.  210  (2), 
215 — Injury  to  Health — ^Absence  of 
Proof _  of — Necessaries  Supplied  by 
Others — Conviction  Quashed:  Rex  v. 
Wilkes,  854. 

9.  Procedure — Lost    Indictment  —  Direc- 

tion to  Prefer  New  Indictmemt  — 
Grand  Jury — Return  of  True  Bill — 
Refusal  of  Prisoner  to  Plead — ^Entry 
of  Plea  by  Court  —  Conviction  — 
Regularity :  R^ex  v.  McAuliffe,  704. 

10.  Rape  —  Indictment  for  Aiding  and 
AiBsisting — Evidence  —  Character  ol 
Prosecutrix  for  Chastity  —  Question 
as  to  Coonection  with  a  Particula: 
Man — Witness — Question  as  to  Re 
lations  with  Prosecutrix — Examina- 
Bon  to  Credit — Refusal  to  Answer — 
Finding  of  no  Substantial  Wrong  or 
Miscarriage:  Rex  v.  Finnessey,  383; 
11  O.  L.  R.  338. 

11.  Rape — Judge's  Charge — Comment  on 

Failure  to  Testify  of  Pereon  Jointly 
Indicted— "  Person  Charged  "—Can- 
ada Evidence  Act  —  Competent  Wit- 
ness —  Separate  Trials  of  Accused : 
Rex  V.  Blais,  380;  1>  O.  L.  R.  345. 
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12.  Search  Warrant  —  Information  — 
Failure  to  State  Grounds  of  Sub- 
picion  —  Insufficiemcy  —  Removal  of 
Warrant  by  Certiorari  —  Power  to 
QuajBh:  Rex  v.  Kebr,  446;  11  O.  L. 
R.  517. 

See  Ooostitutional  Law — Contract,  7 — 
Extradition — Justice  of  the  Peace. 

CROPS. 

»ee  Will,  11. 

CROSS-INTERROGATORIES. 
See  Evidence,  3. 

CROWN. 

See  Assessment  and  Taxes,  ^ — Bills  of 
Exchange  a/od  Promissory  Notes,  3 — 
Trial,  4. 

CROWN  LANDS. 
See  Timber,  2. 

CROWN  PATENT. 

Construction  —  Trespass  to  Land  — 
Boundaries — Evidence — Surveys  and 
Plans — Lands  Bbrdering  on  Detroit 
River  —  French  Settlement  —  His- 
torical Review  of  Land  Tenure: 
Drulard  v.  Welsh,  575. 

See  Timber,  2. 

CUSTOM. 
See  Contract,  4. 

DAMAGES. 

1.  Action  under  Fatal  Accidents  Act — 

Loss  of  Child — Right  of  Mother  to 
Recover  while  Father  Living — Quan- 
tum of  Damages  —  Excess  —  New 
Trial :  Renwick  v.  Gait,  Preston,  and 
Hespeler  Street  R.  W.  Co.,  673. 

2.  Trial  without  Jury — Finding  of  Judge 

— ^Action  under  Fatal  Accidents  Act 
— ^Expectation  of  Benefit — Nominal 
Damagss — Dismissal  of  Action  with- 
out Costs — Appeal :  Wood  v.  Lcmdon 
Street  R.  W.  Co.,  601. 

See  Broker — Contract,  2,  3 — Covenant — 
Discovery,  6,  10 — Husband  and  Wife, 
2 — Illegal  Distress  —  Judgment,  6  — 
Landlord  and  Tenant,  2,  3-^Master 
and  Servant,  1,  2,  3,  6,  9— Pleading, 
5.  7,  9,  10— Railway,  6,  8,  14r-Ship, 
1,  3  —  Street  Railways,  2  —  Trade 
Union  —  Trespass  to  Land  —  WatJer 
and  Watercourses,  1 — Way,  5. 

VOL.  VII.  O.W.B.— 6 


DEBENTURES. 

See  Schools,  2. 

DECLARATION  OF  QUAEIPIOA- 
TION. 

See  Municipal  Elections.  2,  3. 

DECLARATORY  JUDGMENT. 

See  Deed,  2. 

DEDICATION. 
See  Way,  1. 

DEED. 

1.  Construction — Life  Estate — Remainder 

in  Fee — Grant  of  l^nd — Habendum 
— Repugnancy  —  Remaimdermen  not 
named — Description  of,  as  Children 
of  Life  Tenant  —  Sufficiency  —  Re- 
formation of  Deed— Claim  for  Equi- 
table Execution:  Puroell  v.  TuUy, 
848. 

2.  Description — Mistake — Reformation  — 

Declaratory  Judgment — Building  on 
Land  Oonveyed  —  Registry  Laws  — 
Estoppel — Covenant — Costs :  Ruetsch 
V.  Spry,  705. 

See  Assessment  and  Taxes,  5  —  Blank- 
ruptcy  and  Insolvency — Railway,  5 
—  Vendor  and  Purchaser,  6,  8  — 
Water  and  Watercourses,  2. 

DEFAMATION. 

See  Discovery,  1,  3,  6 — ^Particulars,  3 — 
Pleading,  6. 

DEFAULT  JUDGMENT. 
See  Judgment,  1,  2,  3. 

DEPOSITIONS. 
See  Criminal  Law,  5 — Evidence,  2. 

DEPRIVING    PERSON    OF    NECES- 
SARIES  OF  LIFE. 

See  Criminal  Law,  4. 

DETINUE. 
See  Contract,  3. 

DEVISE. 
See  Will. 

DEVOLUTION  OF  ESTATES  AOT. ' 

See  Administration  Order,  1 — Will,  12, 
15. 
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DIRECTORS. 
See  Company. 

DISCHARGE  OF  MORTGAGE. 
See  Mortgage,  2. 

DISCOVERY. 

1.  Examination  of  Defendant  —  Libel  — 

Answers  Tending  to  Criminate  — 
Privilege  —  Canada  Evidence  Act  — 
Attachment:  Chambers  v.  Jaffray, 
371. 

2.  Examination    of    Defendant    Resident 

out  of  Ontario— Rule  477— Proposed 
Examination  in  Ontario — Compelling 
Attendance:  Lefurgey  v.  Great  West 
Land  Co.,  738. 

8.  Examination  of  Ofiicer  of  Defendant 
Company — Libel — Privilege —  Names 
of  Persons  to  whom  Impeached  Docu- 
ment Sent — Source  of  Information: 
Massey-Harris  Co.  v.  De  Laval 
Separator  Co.,  59,  682;  11  O.  L,  R. 
227. 

4.  Examination  of  OfficJer  of  Defendant 

Company — Senior  Assistant  Engineer 
—  Chief  Engineer  a  Defendant  — 
Officer  put  I'orward  by  Company: 
Barry  v.  Toronto  and  Niagara  Powei 
Co.,  700,  T70. 

5.  Examination  of  Offi<^r  of  Defendant 

Street  Railway  C<Mnpany — ^Motorman 
— 'Foreman  of  Repair  Shop — Inspec- 
tion of  Car — ^Affidavit  on  Production 
— ^Particulars:  King  v.  Toronto  R. 
W.  Co.,  37. 

6.  Examination  of  Plaintiff — Libel — ^Ab- 

sence of  Justification  —  Defences  in 
Denial  and  Qualified  Privilege  — 
Relevancy  of  Questions  Put  to  Plain- 
tiff— Mitigation  of  Damages — Honest 
Relief  in  Truth  of  Matter  Published : 
McKergow  v.  Comstock,  197,  273, 
449,  558. 

7.  Examination  of  Plaintiff — Scope  of  In- 

quiry— Relevancy  of  Questions:  Tor- 
rance V.  Hamilton,  Grimsby,  and 
Beamsville  R.  W.  Co.,  46. 

8.  Inspection   of   M>o»tor   Car — Allegation 

of  Uselessness :  Young  v.  Hyislop,  681. 

9.  Production    of    Books    of   Company — 

Affidavit  on  Production — Privilege — 
Relevancy :  McPhee  v.  McPhee  Auto- 
matic Co.,  609,  771. 


10.  Production  of  Documents — Breach  of 
Contract — Damages — Loss  of  Profits 
in  Business — ^Books  and  Documents 
Pertaining  to  Business  —  Postpone- 
ment of  Trial:  Playfair  v.  Turner, 
332,  379. 

11.  Production  of  Documents — ^Motion  for 

Further  Affidavit — Practice — ^Exam- 
ination— Costs:  Barwick  v.  Radford, 
237. 

12.  Production  of  Documents — Privilege 
— Letters  Written  by  Agent  to  Prin- 
cipal— Reference  to  Legal  Matters — 
Advice  of  Solicitor— Better  Affidavit 
on  Production :  Thomsooi  v.  Mciryland 
Oasualty  Co.,  15;  11  O.  L.  R.  44. 

See  Evidence,  2— Particulars. 

DISMISSAL  OF  ACTION. 

1.  Want  of  Prosecution — ^Delay — ^MotioQ 

to  Vacate  Order  —  Relief — ^Terms  — 
Costis:  Conmee  v.  Lake  Superior 
Printing  Co.,  610. 

2.  Want  of  Prosecution  —  EVivolous  or 

Vexatious  Action:  Clark  v.  Nisbet, 
361. 

3.  Want  of  Prosecution  —  Rule  433  — 

Application,  where  Action  Brought 
down  tx>  Trial  and  New  Trial 
Ordered:  Diamond  Harrow  Co.  v. 
Stone,  685. 

4.  Want  of  Prosecution — Order  for  New 

Trial — Failuns  of  Plaintiff  to  Set 
down— Remedy  of  Defendants — ^Rule 
234 — Jury:  Sorenson  v.  Smith,  72^. 

See  Damages,  2. 

DISMISSAL  OF  SERVANT. 

See  Master  aind  Servant,  1. 

DISQUAIilFIOATION. 

See  Reference. 

DISTRESS. 

See  Illegal  Distress. 

DISTRIBUTION  OF  ESTATES. 

Legatee  not  Heard  of  for  Seven  Years — 
Presumption  of  Death  —  Bbrden  of 
Proof:  Re  McNeil,  563. 

See  Administration  Order — ^Will. 
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DITCHES  AND  WATERCOURSES 
ACT. 

Award  Directing  Construction  of  Ditch — 
Failure  of  Land  Owner  to  do  Part 
of  Work  Assigned — Letting  Contract 
for  Work  —  Charge  on  Land  — » 
"  Owner* ' — Successor  in  Title — Con 
9truction  of  Act :  Wicke  v.  Township 
of  EUice,  425;  11  O.  L.  R."322. 

DIVISION  COURTS. 

1.  Execution  against  Lands  —  Previous 

Return  of  Nulla  Bona — Transcript 
from  one  Division  Court  to  a;Qother — 
Execution  Issued  from  Wrong  Court 
— Invalidity — Injunction  to  Restrain 
Sale:  Scharf  v.  Fitzgerald,  267. 

2.  Judgment  Debtor — ^Married  W(Mnan — 

Refusal  to  Attend  for  Examination — 
Committal  for  Wilful  Misconduct — 
Imprisoounent  for  Debt — Prohibition : 
Re  Stewart  v.  Edwards,  23;  11  O. 
L.  R.  378. 

3.  Jurisdiction — ^Title  to  Land — Occupa- 

tion Rent — Statute  of  Limitations — 
Prohibition:  Re  McDonald  v.  Rich- 
mond, 844. 

4.  Removal  of  Plaint  to  High  Court- 

Grounds  for  —  Question  Raised  by 
Claim  of  Set-oflE  —  Construction  of 
Contract — Other  Litigation  Depend- 
ing on  Similar  Contracts — ^Absence 
of  Right  of  Appeal  in  Division  Court 
Case:  Re  McGregor  v.  Union  Life 
Ins.  Co.,  423. 

5.  Trial  of  Plaint  by  Jury — Motion  for 

Nonsuit — Reservatikm  till  after  ver- 
dict —  Jurisdiction  of  Judge  —  In- 
dorsement of  Verdict  and  Costs  on 
Record — Inadvertence — Judgment  — 
Execution  —  Stay — Prohibition  :  Re 
McDermott  v.  Grand  Trunk  R.  W 
Co.,  602,  678. 

DOWER. 

See  Husband  and  Wife,  3— Will,  13. 

DRAINAGE. 

See  Parties,  1. 

EASEMENT. 

See  Way,  8. 

EJECTMENT. 

See  Limitation  of  Actions. 


ELECTION. 

See  Will,  13. 

ELECTIONS. 

See  Municipal  Elections — Penalty. 

EMPLOYERS'  INSURANCE. 

See  Parties,  9 — Principal  and  Surety. 

ENGINEER. 

See  Contract,  10,  11 — ^Discovery,  4. 

EQUITABLE  EXECUTION. 

See  Deed,  1 — Receiver. 

ESTATE. 

See  Administration  Order  —  Deed,  1  — 
Will. 

ESTOPPEL. 

See  Bills  of  Exchange  and  Promissory 
Noteis,  3,  5 — ^Bills  of  Sale  and  Chat- 
tel Mortgages — Company,  2,  3 — Deed, 
2 — Insurance,  2— Timber,  2. 

EVIDENCE. 

1.  Affidavit  Verifying  Account — ^Master's 

Offi<5B — Commission  to  Cross-Examine 
Deponent  —  Refusal  —  Discretion: 
Horlick  v.  Eschweiler,  43;  11  O.  L. 
R,  140. 

2.  Examination    for    Discovery    of     Ex- 

officer  of  Plaintiff  Banking  Company 
— Non-admiasibility — ^Proof  of  Admis- 
sions by  Stenographer  as  Witness — 
Rule  439  (a.) — ^Promissory  Note- 
Wife  Indorsing  for  Benefit  of  Hus- 
band —  Improper  Ad^nission  of  Evi- 
dence—New Tn&l :  Bank  of  Mon- 
treal V.  Scptt,  496. 

3.  Foreigm  Commission — Terms — Costs — 

Delay  in  Applying — Qross-interroga- 
tories :  Glass  v.  Grand  Trunk  R.  W. 
Co.,  517. 

See  Assessment  and  Taxes,  4 — Contract, 
5,  8 — Costs,  11 — Criminal  Law,  1,  5, 
10,  11— Crown  Patent— Distribution 
of  Estates — Bxecuto»  and  Adminis- 
trators, 1 — ^Extradition  —  Husband 
and  Wife,  l^-Medical  Practitioner- 
Mortgage^  1  —  Municipal  Corpora- 
tions, 7 — Particulars — Principal  and 
Agent,  2  —  Railway  —  Vendor  and 
Purchaser,  2,  7 — Wnter  and  Watei^ 
courses,  2— Way,  1,  8— Will,  6. 
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EXAMINATION  OF  OFFIOBRS  OF 
COMPANIES. 

See  Discovery — ^Evidence,  2. 

EXAMINATION  OF  PARTIES. 

See  Discovery. 

EXAMINATION  OF  TRANSFEREES 
OF  JUDGMENT  DEBTOR. 

See  Costs,  1. 

EXECUTION. 

See  DiviBion  Courts,  1,  5 — Fraudulent 
Cooreyance,  2 — Judgment,  3. 

EXECUTION  CREDITORS. 

See  Bankruptcy  and  lutiolvency,  1.     « 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Action  for  Board  of  and  Services  to 

Testator  —  Evidence  —  Costs :  Stod- 
dart  V.  Allan,  750. 

2.  Foreign  Grant  of  Letters  of  Adminis- 

tration —  Ancillary  Probate  in  On- 
tario— Persons  to  be  appointed:  Re 
Medbury,  Lothrop  v.  Medbury,  890; 
11  O.  L.  R.  429. 

3.  Foreigner  Appointed  Executor  by  Will 

—  Letters  of  Administration  with 
Will  Annexed  Granted  to  Trust  Com- 
pwny.— Surrogate  Court — Powers  of: 
Re  Kehoe,  825. 

See  Account  —  Administration  Order — 
Appeal  to  Court  of  Appeal,  7 — Judg- 
ment, 5— Master  and  Servant,  9 — 
Surrogate  Courts— Will. 

EXEMPTIONS. 

See  Assessment  and  Taxes,  1,  2,  3  — 
Statutes. 

EXPRESS  COMPANY. 

See  Carriers,  2. 

EXPROPRIATION. 

See  Railway,  6,  7. 

EXTRADITION. 

1.  Discharge  of  Prisoner — New  informa- 
tion and  Warrant  —  Re-arrest  ot 
Prisoner  —  Habeas  Corpus  —  Rule 
Nisi :  Re  Harsha,  155. 


2.  Forgery — ^Evideoice  of  Commission  of 

Offence  —  Identification  of  Forced 
Document  —  Failure  of  Testimony  — 
Indictment  not  Evidence  —  Proof  o£ 
Foreign  Law — Irregularity  <^  Extra- 
dition Proceedings — Absence  of  In- 
formation  and  of  Foreign  Warrant — 
Report  to  Minister  of  Justice:  Re 
Harsha,  97;  11  O.  L.  R.  494. 

3.  Prisoner  in  Custody  under  Warrant — 

Release  on  Habeas  C\>rpus  —  Re- 
arrest for  Same  Offence  —  New  Evi* 
dehce — InsuiSciency  of  Evidence  on 
Former  Charge  —  Res  Judicata  — 
Nemo  bis  Vexari  —  Habeas  Corpus 
Act — Inapplicability  —  Complaint  — 
Affidavit  —  Information  and  Belief — 
Evidence  before  Conmiissioner  —  In- 
formation— ^Transmission  to  Minister 
of  Justice:  Re  Harsha,  293;  11  O. 
L.  R.  457. 

4.  Warrant  of  Commitment — Form — ^Per- 

sons to  whom  Addressed — Forgery — 
Statement  of  Offence  in  Warrant — 
Intent  to  Defraud  —  Proof  that 
Offence  Charged  is  a  Crime  in 
Foreign  Coumtry — Complaint — ^Infor- 
mation and  Belief:  Re  Harsha,  398, 
471. 

EXTRA-PROVINCIAI*  CORPORA- 
TION. 

See  Company,  4^-Oosts,  6. 

FARM  CROSSING. 

See  Railway,  6,  8. 

FATAL  ACCIDENTS  ACT. 

See  Damages,  1,  2— Street  Railways,  2. 

FENCES. 

See  Municipal  Corporations,  4. 

FIRE. 

See  Railway,  9. 

FIRE  INSURANCE. 

See  Insurance,  1 — Will.  1.1. 

FIXTURES. 

See  Assessment  and  Taxes.  3 — Landlord 
and   Tenant,   1 — Railway,   7. 

FORECLOSURE. 
S€<e  Mortgage,  3. 
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FOREIGN  COMMISSION. 

See  Etidence,  1,  3. 

FOREIGN   COMPANY. 

See  Costs,  6. 

FORFEITURE. 

See  Insurance,  2. 

FORGERY. 

See  Banks  and  Banking — Bills  of  Ex- 
change and  Promissory  Notes,  2,  3 — 
Extradition. 

FRAUD. 

See  Bankruptcy  and  Insolvency — ^Bills 
of  S«de  and  Chattel  Mortgages  — 
Contract,  10  —  Sale  of  Goods,  2  — 
Schools,  2 — Vendor  and  Purchaser, 
6. 

FRAUDULENT    CONVEYANCE. 

1.  Action  to  Set  aside  —  Insolvency  of 

Grantor — Intent  to  Defeat  Oreditore 
— Failure  to  Prove — Husband  and 
Wife  —  Husband  Going  into  Busi- 
ness—Absence of  Hazard :  Farquhar- 
son  V.  Dowd,  411. 

2.  Fraudulent      Transfer     of      Personal 

Property — Action  to  Set  aside — Fol- 
lowing Proceeds — Equity  of  Redemp- 
tion in  Land— -Status  of  Judgment 
Creditor  as  PlaintiflP— Expiry  of  Ex- 
ecution— Laches  in  Bringing  Action 
—  Absence  of  Fraudulent  Intent : 
Scott  v.  Griffin,  441. 

3.  Husband  and  Wife— Parent  and  Ch" 

— Gift — ^Absence  of  Insolvency  and 
Fraudulent  Intent — Business  Carried 
on  by  Wife — ^Attempt  to  have  Stock 
in  Trade  Declared  Available  for 
Husband's  Creditors  -i-  Remedy  — 
SheriflP  —  Interpleader:  White  v. 
Campbell,  146,  612. 

ETIENCH  SETTLEMENT. 
See  Crown  Patent. 

FRIVOLOUS  ACTION. 
See  Dismissal  of  Actfon,  2 — Pleading,  4. 

FURNITURE. 
See  Municipal  Corporations,  6. 

GIFT. 
See  Fraudulent  Conveyance,  3 — Will. 


GOODWILL. 

See  Illegal  Distress— Will,  17. 

GRAND  JURY. 

See  Constitutional  Law,  2  —  Criminal 
Law,  9. 

GUARANTEE  POLICY. 

See  Principal  and  Surety. 

HABEAS  CORPUS. 

See  Criminal  Law,  6 — Extradition— In- 
fant. 

HIGH  SCHOOL. 

See  Sdiools,  1. 

HIGHWAY. 

See  Parties,  1— Way. 

HUSBAND  AND  WIFE. 

1.  Alinvony  —  Cruelty  not  Amounting  to 

Personal  Violence  —  Threats — Wife 
Leaving  Husband  —  Justification  — 
Condonation  —  Findings  of  Trial 
Judge  —  Appeal:  Lovell  v.  Lovell, 
303 ;  11  O.  L.  R.  547. 

2.  Criminal    Conversation — ^Abandonment 

of  Wife  —  Evidence  —  Improper  Re- 
ception —  Misdirection  —  Excessive 
Damages — New  Trial  —  Appeal  from 
Order  Directing— De*ith  of  PlaintiflP 
— Revivor — Reduction  of  Damages — 
Consent  of  Parties  to  Di8i>osal  of 
Case  —  Nominal  Damages  —  Costs : 
Milloy  V.  Wellington,  208,  862. 

3.  Wife  Living  Apart — Release  of  Claim 

to  Alimony— R.  S.  O.  1897  ch.  164, 
sec.  12 — Right  of  Husband  to  Order 
to  Convey  Land  BVee  of  Dower — 
"  By  Law  "  —  Construction  of  Sta- 
tute: Re  Holhurst,  780. 

See  Criminal  Law,  8 — Division  Courts, 
2 — Evidence,  2 — Fraudulent  Convey- 
ance, 1,  3 — Receiver. 

ILLEGAL  DISTRESS. 

lUeg&l  Distress — ^Damages — Violation  of 
Agreement  for  Suspension — ^Trespass 
—JGon version  —  Measure  of  Damage 
— Seizure  and  Sale  of  Stock  of  Busi- 
ness —  Interference  with  Business  — 
Goodwill,  Allowance  for  —  Chattel 
Mortgage — ^Acceleration  of  Payment 
— Chattel  Mortgagee  Distraining  as 
Landlord  —  Appropriation  of  Pay- 
ments :  Stone  v.  Brooks,  463,  732. 
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IMPERIAL  COPYRIGHT  ACTS. 

See  Oopyright. 

IMPOSSIBILITY  OF  PERFORM- 
ANCE. 

See  Master  and  Servant,  1. 

IMPRISONMENT. 

See  Justice  of  the  Peace. 

IMPRISONMENT  FOR  DEBT. 

See  Division  Courts,  2. 

IMPROVEMENTS. 

See  Railway,  7. 

INCOME  ASSESSMENT. 

See  Assessment  and  Taxes,  1,  2. 

INDEMNITY. 

See  Parties,  3,  6,  7,  &— Way,  6. 

INDEPENDENT  CONTRACTOR. 

See  Master  and  Servant,  2. 

INDICTMENT. 

See  Criminal  Law,  4,  9. 

,  INFANT. 

Custody  — Rights  of  Father  —  Maternal 
Grandmother  —  Religious  Faith  — 
Temporal  Welfare  of  Child — FitnesB 
or  Unfitness  for  Custody  of  Child — 
Desirability  of  Child  being  Brought 
up  with  Brother — ^Agreiement  as  to 
Custxxiy  —  Application  by  Father  on 
Habeas  Corpus — Costs — Balance  Due 
for  Maintenance  —  Set-oflf:  Re 
Faulds,  759,  867. 

See  Mortgage,  3— Negligence,  3 — Rail- 
way, 10. 

INFORMATION. 

See  Criminal  Law,  12  —  Extradition  — 
ProhibitioiDi,  2. 

INJUNCTION. 

See  Club  —  Contract,  6  —  Covenant  — 
Division  Courts,  1  —  Parties,  3  — 
Pleading,  4  —  Schools,  3  —  Trade 
Union — Water  and  Watercourses,  2. 

INSOLVENCY. 
See  Bankruptcy  and  Insolvency. 


INSPECTION. 

See  Discovery,  5,  8. 

INSURANCE, 

1.  Fire  —  Property  along  Line  <rf  Rail- 

way Damaged  by  Fire  from  Engines 
— Property  in  Foreign  Country  — 
Standing  Timber — Powers  of  Ontario 
Insurance  Company  to  Insure — ^Ap- 
plication of  Policy  to  Other  Property 

—  Validity  of  Policy  —  Statuce  of 
Foreign  Country  —  Mistake :  Cana- 
difto  Pacific  R.  W.  Co.  v.  Ottawa 
Fire  Ins.  Co.,  353 ;  11  O.  L.  R.  465. 

2.  Life — Benevolent  Society — ^AssessmentB 

— Non-payment — Suspension  —  FVjc- 
feiture  —  Negotiations  —  Reinstate- 
ment— Release — Estoppel :  Hamilton 
V.  Mutual  Reserve  Life  Ins.  Co.,  430. 

3.  Life — Preferred  Bteneficiaries — Death  of 

One  in  same  Accident  as  Insured — 
Presumption  of  Survivorship — Pre- 
sumption of  Pre-decease — Disposal  of 
Insurance  Fund — OoDstruction  of  In- 
surance Act — Jomt  Tenancy  in  Fund 

—  Tenancy  in  Conmion  —  Statutory 
Trust — Contingent  Interests  —  Bur- 
den of  Proof — Resulting  Trust:  Re 
Philips  and  Canadian  Order  of 
Chosen  Friends,  765. 

4.  Life — Unmatured  Policy — ^Mode  of  Cal- 
culating Present  Value  of  Reversion : 
Re  Merchants*  Life  Association,  Ver- 
non's Claims,  631. 

See  Parties,  4,  9 — Principal  and  Sure^ 
—Will,  11. 

INTEREST. 

Solicitor's  Bill — Compensation  for  Ser- 
vices— Quantum  Meruit :  Murphy  v. 
Oorry,  392. 

See  Bills  of  Exchange  and  Promissory 
notes   5, 

INTERLOCUTORY  COSTS. 

See  Costs,  3,  9. 

INTERLOCUTORY  MOTION. 

See  Costs.  2. 

INTERNATIONAL  BRIDGE. 

See  Assessment  and  Taxes,  1. 

INTERPLEADER. 

See  Fraudulent   Conveyance,   3  —  Par- 
ties, 4. 
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INTERROGATORIES. 
See  Eyideoce,  3. 

INTOXICATING  LIQUORS. 
See  Municipal  Corporations,  5. 

INVENTION. 
See  Patent  for  Invention. 
JOINDER  OF  CAUSES  OF  ACTION. 


7.  Summary  Judgm^ent — Motion  for,  after 
Delivery  of  Pleadings  —  Delay  — 
Onus  —  Defence:  Ontario  Bank  v. 
Farlinger,  315. 

See  Account — ^Appeal  to  Court  of  Ap- 
peal, 4 — ^Bankruptcy  and  Insolvency^ 
4^-Carrier8,  2  —  Deed,  2  — Division 
Courts,  5 — ^Trade  Mark,  1. 

JUDGMENT  DEBTOR. 

See  Costs,  1 — Division  Courts,  2. 


See  Pleading,  5,  6. 

JOINDER  OF  PARTIES. 
See  Parties. 

JOINT  TENANTS. 
See  Insurance,  3. 

JOINT  TORT-FEASORS. 

See  Master  and  Servant,  9 — Parties,  7. 

JUDGMENT. 

1.  Default  Judgment  —  Motion  to  Set 

aside  —  Irregularity  in  Service  of 
Process  —  Waiver — Delay  in  Moving 

—  Dismissal  of  Motion  —  Costs: 
Piggott  V.  French,  679,  783. 

2.  Default   Judgment  —  Setting   aside  — 

Abatement  of  Action — ^Delay :  Doble 
V.  Frontenac  Cereal  Co.,  266. 

3.  Default  Judgment — Writ  of  Summons 

not  Specially  Indorsed — Setting  aside 
— Delay  in  Moving — Issue  of  Execu- 
tion :  Hogaboom  v.  Hill,  873. 

4.  Report  of  Master — Reference  for  Trial 

—  Necessity  for  Motion  for  Judg< 
ment— Costs — Practice :  Murphy  v. 
Corry,  574. 

5.  Summary  Judgment  —  Action    against 

Executor — Recovery  of  Legacy — ^As- 
sent— ^Admission  of  Assets  —  Abate- 
ment :  McCarthy  v.  McCarthy,  749. 

6.  Summary   Judgment — Action  oni  Pro- 

missory Notes  —  Defences —  Agree- 
ment for  Advances  —  Construction — 
Powers  of  Company  —  Accommoda- 
tion Indorsers — Sureties  —  Diecharge 
— Counterclaim — Damages — Account- 
ing: Ontario  Blank  v.  Capital  Power 
Co.,  180. 


JURISDICTION. 

I 

See  Appeal  to  Privy  Council  —  Club  — 
Contempt  of  Court,   1,  2 — Costs,  4, 

'  ^  9  —  Criminal  Law,  6  —  Division 
Courts — Land  Titles  Act — Lunatio— 
Prohibition — Railway,  5,  16 — Surro- 
gate Courts,  1 — Writ  of  Summons. 

JURORS  ACT. 

See  Constitutional  Law,  2. 

JURY. 

See  Carriers,  2 — Canstitutional  Law,  2 
—  Criminal  Law,  1  —  Dismissal  of 
Action,  4 — ^Division  Courts,  5 — Mas- 
ter and  Servant,  ^,  4,  5,  9,  10— Negli- 
gence, 1,  2,  3,  4— -Railway — Sale  of 
Goods,  1  —  Seduction  —  Street  Rail- 
ways— Venue,  Chang*  of,  3. 

JUSTICE  OF  THE  PEACE. 

Order  for  Imprisonment  for  Non-paymait 
of  Costs  Merely — ^Absence  of  Accused 
— 'Quashing  Order — Power  of  Court 
to  Impose  Terms  —  Protectiooi  from 
Action:  Rex  v.  Momingstar,  167; 
11  O.  L.  R.  318. 

See  Criminal  Law,  6 — ^Prohibition. 

KEEPING   COM^^ION   BAWDY 
HOUSE. 

See  Criminal  Law,  6. 

LACHES. 

Seie  Bills  of  Exchange  and  Promissory 
Notes,  3 — ^Broker — ^Dismissal  of  Ac- 
tion—  Fraudulent  Conveyance,  2  — 
Judgment,  1,  2,  7  —  Mortgage,  3  — 
Parties,  8. 

LAND  TENURE. 

See  Crown  Patent.    ' 
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LAND  TITLES  ACT. 

Appeal — Time  —  Registratioa  of  Caution 
— ^Application  to  Vacate — Status  of 
Applicant  —  Registered  O^^Tier  At- 
tacking Mortgage — Determination  of 
Invalidity  of  Mortgage  by  Local  Mas- 
ter of  Titles— Jurisdiction — Findings 
of  Fact:  Yemen  v.  Mackenzie,  701, 


LANDLORD  AND  TENANT. 

1.  Breach  of  Covenant  tx>  Repair — ^Ten- 

ant's Fixtures — ^Alteration  in  Pre- 
mises— ^Breach  of  Covenant  not  to 
Assign  or  Sublet — ^Waiver — Accept- 
ance of  Rent — School  Taxes — Action 
— Scale  of  Costs:  Nellis  v.  McNee, 
158. 

2.  Farm  Lease  —  Covenants — Breaches — 

Waiver — Acceptance  of  Rent — ^Dam- 
ages: WilsoD  V.  McLean,  540. 

8.  Injury  to  Goods  of  Tenant  on  Demised 
Premises  —  Damag^es  — -  Reference: 
Burroughs  v.  Morin,  374. 

See  Illegal  Distress  —  Master  and  Ser- 
vant, 5  —  Specific  Performance  — 
Waste. 

LEASE. 

See  Contract,  6 — Specific  Performance. 

LEAVE  TO  APPEAL. 

See  Appeal  to  Court  of  Appeal — Appeal 
to  Privy  Council. 

LEGACY. 

See  Will. 

LETTER. 
See  Contempt  of  Court,  2. 

LETTERS  OF  ADMINISTRATION. 

See  Executors  and  Administrators,  2,  3. 

LIBiEL. 

See  Costs,  11  —  Discovery,  1,  3.  6  — 
Pleading,  6. 

LICENSE. 

See  Company.  4  —  Contract,  6  —  Copy- 
right—Costs, 6 — Liquor  License  Act 
—Timber,  2. 

LIEN. 

See  Mechanics'  Liens — Ship,  4. 


LIFE  ESTATE. 
See  Deed,  1. 

LIFE  INSURANCE. 
See  Insurance,  2,  3,  4. 

LIMITATION  OF  ACTIONS. 

1.  Real  Property  Limitation  Act — PosBes- 

sion  of  Land — Fiduciary  Relations 
betwefen  Owner  and  Persons  in  Pos- 
session— Debt  Due  by  Owner — ^Re- 
covery of  Possession  upon  Payment 
of  Debt— Equitable  Decree — Costs: 
Gribbon  v.  King,  457. 

2.  Real  Property  Limitation  Act  —  Tax 

Sale  —  Purchase  by  Owner  —  New 
Root  of  Title— Interruption  of  Poe- 
sessicm  —  Evidence  of  Possessioo  — 
Conflict :  Hurworth  v.  Clemmer,  305. 

3.  Real  Property  Limitati(Mi  Act — ^Tenant 

at  Will— Devise  for  Ufe  to  Tenant 
upon  Condition — Presumption  of  Ac- 
ceptance —  Violation  of  Oonditioo: 
Oobean  v.  Elliott,  13,  495;  11  O.  L. 
R.  395. 

See  Division  Courts,  3 — Mortgage,  1 — 
Pleading,  2,  8. 

LIQUOR  LICENSE  ACT. 

Dismissal  of  Complaint  against  Licensee 
—  Police  Magistrate  —  Right  of  Ap 
I>eal  to  County  Court  Judge — Prohi- 
bition: Re  R«x  V.  Smith,  40;  11  O. 
L.  R.  279. 

See  Municipal  Corporations,  5. 

LOAN  COMPANY. 

See  Bills  of  Exchange  and  Promissory 
Notes,  1. 

LOCAL  JUDGE. 
See  Receiver. 

LOCAL  MASTER. 

See  Municipal   Corporations,  6 — Refer- 
ence. 

LOCAL  MASTER  OF  TITLES. 
See  I^and  Titles  Act. 

LOCAL  OPTION. 
See  Municipal  Corporati(xis,  5. 

LOST  INDICTMENT. 
See  Criminal  Iaw,  9. 
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LUNATIC. 

Petition  for  Declaration  of  Lunacy — Ser- 
vice out  of  the  Jurisdiction — Dispens- 
ing with  Personal  Service — Jurisdie- 
tion  of  Master  in  Chambers:  Ke 
Webb,  565. 

MAGISTRATE. 
See  Prohibition. 

MAINTENANCE. 
See  Imfant. 

MALPRACTICE. 
See  Medical  Practitioner. 

MANDAMUS. 
See  Schools,  1. 

MARITIME  LAW. 
See  Ship,  4. 

MARKET  REGULATIONS. 
See  Municipal  Corporations,  2. 
MARRIED  WO]MAN. 
See  Division  Courts,  2 — Receiver. 
MASTER  AND   SERVANT. 

1.  Contract  of  Hiring — Breach — ^Wrong- 

ful Dismissal — ^Attempted  Alteration 
in  Terms — Justification  for  Dismissal 
— Damages — Lack  of  Promptitude  in 
Seeking  other  Employment — Impossi- 
bility of  Performance  of  Contract — 
DestructioD  of  Ship  for  which  Plain- 
tiff's Services  were  Engaged :  Robert- 
son V.  Northern  Navigation  Co.,  476. 

2.  Injury  to  Servant — Negligence — ^Rail- 

way— Unpacked  Frog — Construction 
Work  —  Horse  Tramway — Sub-con- 
tractors —  Independent  Contractor — 
Employment  of  Workmen — Liability 
of  Principal  Contractor — Damages — 
Workmen's  Compensation  Act : 
Ameodola  v.  Doheny,  32. 

3.  Injury  to  Servant — Negligence — Defect 

io  Machine — Findings  of  Jury — ^Par- 
ticulars —  Damages :  McCarthy  v. 
Kilgour,  44. 

4.  Injury  to  Servant — Negligence — Defect 

in  Machine — Findings  of  Jury :  Con- 
nell  V.  Ontario  Lantern  and  Lamp 
Co.,  77. 


5.  Injury   to  Servant  —  Negligence — Ele- 

vator— Defective  Appliances — ^Inspec- 
tion— Duty  of  Tenant — Findinsps  of 
Jury— New  Trial:  Talbot  v.  Mall, 
Delaire  v.  Hall,  187. 

6.  Injury  to  Servant — Company — ^Absence 

of  Personal  ^Negligence — Proper  Ap- 
pliances —  Competent  Foreman  — 
Damages — Workmen's  Compensation 
Act:  Linden  v.  Trussed  Concrete 
Steel  Co.,  236,  613. 

7.  Injury  to  Servant — Negligence — Com- 

pany —  Foreman  —  Open  Hatch  in 
Vessel — Absence  of  Lights — Evidence 
—  Workmen's  Compensation  Act: 
Bassani  v.  Canadian  Pacific  R.  W. 
Co.,  271. 

8.  Injury  to  Servant — Negligence — ^Duty 

to  ^rvant  —  Defective  Appliances  — 
New  Trial:  Uylaki  v.  Dawson, 
Gyorgy  v.  Dawson,  300. 

9.  Injury   to   Servant — Negligence — Dan- 

gerous Work — ^Absence  of  Inspection 
— Findings  of  Jury  —  Common  Law 
Liability  —  Joint  Tort-Feasors  — 
Death  of  One— Action  against  Sur^ 
vivor  and  Executors  of  Dec^ised  — 
Damages — Motion  for  New  Trial  on 
Affidavits — Charge  of  Unprofessional 
Conduct  against  Solicitor — Affidavits 
— Contradiction :  Casselman  v.  Barry, 
328. 

10.  Injury   to  Serva^nt  —  Negligence  — 

Superintend^it  of  Wwks  —  Work- 
men's Compensation  Act — Place  ot 
Danger  —  Warning  —  Findings  of 
Jury:  Higgins  v.  Hamilton  Electric 
Light  and  Cataract  Power  Co.,  505. 

MASTER  IN  CHAAIBEKS. 
See  Costs,  9 — Lunatic. 

MASTER'S  OFFICE. 

See  Evidence,  1. 

MASTER'S  REPORT. 

See  Appeal  to  Judge  of  High  Court — 
Judgment,  4. 

MEASUREMENTS. 

See  Contract,  9— Timber,  1. 

MECHANICS'  LIENS. 

Time  for  Registering  Lien — Completion 
of  Work  —  Contract  —  Work  to  be 
Done  to  Satisfaction  of  Architects — 
Work  Done  after  Registration  of 
Lien :  Vokes  Hardware  Co.  v.  Grand 
Trunk  R.  W.  Co.,  537. 
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MEDICAL  PRACTITIONER. 

NegliKence  —  Malpractice  —  Evidence   — 
Costs :  EDodgins  v.  Banting,  707. 

MERGER. 

Se«  Mortgage,  1. 

MINES  AND  MINERALS. 

See  Contract,  6 — Pleading,  10. 

MISDIRECTION. 

See  Criminal  Law,  7  —  Husband  and 
Wife,  2. 

MISTAKE. 

See  Arbitration  and  Award,  1 — Bills  of 
Exchange  and  Promissory  Notes,  3 — 
Deed,  2 — Insurance,  1 — Mortgage,  2 
— Municipal  Corporations,  6 — Muni- 
cipal Elections,  3 — Trial,  1 — Venue, 
Change  of,  5 — Will,  5. 

MONEY  IN  COURT. 

See  Mortgage,  4. 

MORTGAGE. 

1.  Conveyance  of  Equity  of  Redemption 

tx>  Mortgagee. —  Merger — ^Intemtion — 
Evidence  —  Statute  of  Limitation  — 
Vacant  Land  —  Legal  Estate  — 
Acknowledgments  in  Writing  — 
Letters  of  Owner  of  Equity — ^Dicta- 
tion to  Amanuensis — Costs  :  Rogers 
V.  Brann,  617. 

2.  Discharge — Form    an3    Effect   of — In- 

tention to  Take  Assignment — Mis- 
take in  Conveyancing — Subrogation 
— Chargee  of  Land  Joining  in  Mort- 
gage as  Surety  for  Owner — Exten- 
sion of  Time  to  Owner — Reservation 
of  Rights — Release  of  Surety — ^De- 
claration of  Priority — 'Action — Par- 
ties— Amendment — Will  —  CoJidition 
—  Fulfilment:  Quackenbush  v. 
Brown,  2M. 

3.  Foreclosure — Action — Parties —    Final 

Order — Irregularity — Decease  of  In- 
fant Defendant — Right  of  Represen- 
tatives to  Redeem — Order  of  Revivor 
— Practice — Account — New  Day — De- 
lay— Costs  :  Kennedy  v.  Foxwell,  26 ; 
11  O.  L.  R.  380. 

4.  Sale — Purchase   Money — Default — De- 

ficiency— Money  in  Court — Payment 
out  —  Creditors  of  Partnership: 
Campbell  v.  Croil,  379,  475. 


See  Bankruptcy  and   Insolvency,  1   — 
Company,  1 — Land  Titles  Act— Will, 

MORTGAGE  COMPANY. 

See  Bills  of  Exchange  and  Promissory 
Notes,  1. 

MOTOR  CAR. 
See  Negligence,  1. 

MUNiaPAL  CORPORATIONS. 

1.  Acquisition  of   Lands  at  Tax   Sale-^ 

Sale  by  Tender — Resolution  of  Coun- 
cil to  Accept  Lower  Tender — Action 
by  Higher  Tenderer  to  Restrain  Sale 
— Reasons  for  Accepting  Lower  Ten- 
der —  Sufficiency  —  Good  Faith  — 
Threats  of  Litigation  —  Decision  of 
Committee — Action — ^Parties — Costs : 
Phillips  V.  City  of  Blelleville,  49 ;  11 
O.  L.  R.  256. 

2.  By-law — Market  Regulatiy>ns — Sale  of 

Fuel  —  Weighing  —  Market  Fee  — 
Municipal  Act,  sec.  580,  sub-sec.  9 — 
Scope  of — Transaction  within  Limits 
of  Municipality :  Rex  v.  Woollatt, 
727;  11  O.  L.  R.  544. 

3.  By-law  Closing  Street — Public  Interest 

—  Discrimination  —  Substitution  of 
Convenient  Way  —  Compensation  to 
Land  Owner  —  Providing  Access  to 
Land  —  Construction  of  Statute  — 
Costs:  Re  McLean  and  Town  of 
North  Bay,  169. 

4.  Contract — Erection  of   Snow  Fence- 

By-law — ^Act  respecting  Snow  Fences 

—  Payment  for  Erecting  Fence  — 
Remedy  —  Action  —  Arbitratioo : 
Brohm  v.  Township  of  Sommerville, 
721. 

5.  Local  Option  B|y-law — Irregularities — 

Publication  of  Notice  of  Day  for 
Taking  Votes  —  Mistake— Correction 

—  Passing  of  By-law  by  Council  — 
Validity  of  Election  of  Members — 
De  Facto  Councillors  —  Signing  of 
By-law  by  Reeve  —  Resignation  — 
Acceptance :  Re  Vandyke  and  Village 
of  Grimsby,  739. 

6.  Public  Oflices — ^Local  Master — County 

Council — "  Furniture  "  —  Necessary 
Book  on  Practice:  Re  Local  Offices 
of  High  Court,  316. 

7.  Territorial    Rje-adjustment — Valuation 

of  Assets — 'Award — Evidence  of  Dis- 
senting Arbitrator  —  Principle  of 
Valuation — Sidewalks — School  Build- 
ings— Waterworks — ^Appeal —  Costs: 
Re  Town  of  SouthamfHon  and  Town- 
ship of  Saugeen,  334, 
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8.  Waterworks — Water  Rate*— Equality 
—  DUcrimination  against  Brewers 
and  DistiUers  —  B^'-Iaw:  Hamilton 
Distillery  Co.  t.  City  of  Hamilton, 
Hamilton  Brewing  AesociaticMi  v. 
City  of  Hamilton,  655. 


See  Arbitration  and  Award,  1 — 1 

ment  and  Taxes  —  Parties,  1,  B  — 
Pleading,  4  —  Schools  —  Statutes  — 
Way. 

MUNICIPAL  ELECTIONS. 

1.  Election  of  Alderman  for  City  —  Pro- 

perty Qualification  —  Tenancy  of 
House  —  Value  —  Assessment  Roll — 
Yearly  Tenant  —  Indefinite  Term: 
Rex  ex  rel.  Martin  v.  Moir,  300. 

2.  Irregularities — Declarations  of  Qualifi- 

cation  —  Saving  Clause  of  Statute  — 
Compliance  with  Statute — Subscrip- 
tion —  Commissioner:  Rex  ex  rel. 
Cavers  v.  Kelly,  280,  600. 

3.  Qualification  of   Alderman  —  Declara- 

tion at  Nomination  —  Omission  to 
Disclose  Qualifying  Property  —  Mis- 
take —  Subsequent  Declaration  — 
Actual  Qualification :  Rex  ex  rel. 
Martin  v.  Watsoo,  282;  11  O.  L.  R. 
336. 

See  Municipal  Corporations,  5. 

MURDER. 

See  Criminal  Law,  7. 

NAVIGABLE  WATERS. 

See  Water  and  Watercourses,  2. 

NAVIGATION. 

See  Oarriws,  1 — Ship. 

NECESSARIES  OF  LIFE. 

See  Criminal  Law,  4,  8. 

NEGLIGENCE. 

1.  Injury  to  Bicyclist  by  Motor  Car  — 

Evidence  for  Jury  —  Setting  aside 
Nonsuit — New  Trial  •  Haverstock  v. 
Emory,  799. 

2.  Injury    to    Bicyclist    by    Overtaking 

Street  Car — Unusual  Position  of  Car 
— Speed — Defect  in  Fender — Failure 
of  Plaintiff  to  Look  Behind — Contri- 
butory Negligence — ^Proximate  Cause 
of  Injury— -Case  for  -Tury  —  Motion 
for  Nonsuit:  Heath  v.  Hamilton 
Street  R.  W.  Co.,  459. 


3.  Injury  to  Child  in  Street  of  City  — 

Careless  Driving  —  Disregard  of 
Safety  of  Pedestrians — Evidence  for 
Jury  —  Findings  —  Right  of  Child's 
Father  to  Recover  for  Medical  and 
other  Expenses :  Banks  v.  Shedden 
Forwarding  Co.,  88;  11  O.  L.  R. 
483. 

4.  Street  Railways— Contributory  Negli- 

gence —  Collisicm  between  Electric 
Car  and  Wagg(Mi — Findings  of  Jury 
— Meaning  of:  Liddiard  v.  Toronto 
R.  W.  Co.,  207. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3  —  Master  and  Servant  — 
Medical  Practitioner — Parties,  5,  7 — 
Railway — Ship— Street  Railways  — 
Way. 

NEW  TRIAL. 

See  Bills  of  Exchange  and  Promissory 
Notes,  2  —  Carriers,  2  —  Criminal 
Law,  5,  7 — ^Damages,  1 — Dismissal  of 
Action,  3,  4 — ^Evidence,  2 — Husbjti  i 
and  Wife,  2 — Master  and  Servant,  5, 
8,  9 — Negligence,  1  —  Pleading,  9  — 
Railway,  4,  11,  14. 

NON-REPAIR  OF  HIGHWAY. 

See  Way. 

NONSUIT. 

See  Negligence,  1,  2 — Railway,  13. 

NOTICE. 

See  As8«sment  and  Taxes,  4 — Broker — 
Company,  2 — Contract,  6 — Costs,  11 
— Parties — Vendor  and  Purchaser,  4 
—Way,  3,  6. 

NOTICE  OF  ACCIDENT. 

See  Way,  7. 

OCCUPATION  RENT. 

See  Division  Courts,  3. 

OMISSION  TO  PROVIDE  NECES- 
SARIES FOR  WIFE. 

See  Criminal  Law,  8. 

ONTARIO  ELECTION  ACT. 

See  Penalty. 

OPTION. 

See  Vendor  and  Purchaser,  1. 
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PARENT  AND  CHILD. 

See  Damages,  1  —  Fraudulent  Oonvey- 
ance,  3— ^Infant  —  Negligence,  3  — 
Street  Railways,  2. 

PARLIAMENT. 

See  Trial,  3. 

PARLIAJMENTARY  ELECTIONS. 

See  Penalty. 

PARTICULARS. 

1.  Statement  of  Claim — Infringement  of 

Patents  —  Other  Claims  —  Postpone- 
ment till  after  Discovery — Difference 
in  English  Practice'  Copeland-Chat- 
terson  Co.  v.  Business  Systems 
Limited,  274,  348. 

2.  Statement  of  Claim — Settlement  of  Ac- 

counts— Allegations  of  Error— Speci- 
ficaticms  of  Error:  Ontario  Lumber 
Co.  V.  Cook,  58,  132;  11  O.  L.  R.  111. 

3.  Statement  of  Claim — Slander — Names 

of  Persons  to  whom  Uttered — Exclu- 
sion of  Evidence  at  Trial — ^Disclosing 
Names  of  Witnesses:  Moon  v. 
Mathers,  422. 

4.  Statement    of    Defence  —  Action    to 

Establish  Will— Defences  of  Want  of 
Testamentary  Capacity  and  Revoca- 
tion :  K:^nnedy  v.  Hill,  875. 

5.  Statement  of  Defence  —  Knowledge  of 

Defendants:  Campbell  v.  Lindsay, 
560. 

See  Discovery,  5 — Master  and  Servant,  3 
—Prohibition,  2. 

PARTIES. 

1.  Adding  Defendant  —  Motion  by  Ori- 

ginal Defendant — Damage  to  Land 
by  Drain  —  Municipal  Corporations 
— Highway — Non-repair  —  Dividing 
Line  between  Townships — ^Joint  Lia- 
bility for  Repair:  Donaldson  v. 
Township  of  Dereham,  617. 

2.  Adding   Defendant  —  Replevin — Coun- 

terclaim— Third  Party  Procedure — 
Rules  of  Court :  Imperial  Paper  Mills 
of  Canada  v.  McDonald,  412,  472. 

3.  Attopneys-General-^Action  for  Injunc- 

tion —  Interference  with  Supply  of 
Water — Navigable  Stream— -Conflict- 
ing Leases  from  Dominion  and  Pro- 
vincial Governments — Necessity  for 
Consents — Scope  of  Action:  Eddy  v. 
Booth,  75. 


4.  Interpleader  Issue  —  WTio  should  be 

Plaintiff — Insurance  Moneys — Rival 
Claimants  —  Residence  abroad — Se>- 
curity  for  Costs:  Bruce  v.  Ancient 
Order  of  United  Workmen,  177. 

5.  Third  Party  Procedure  —  Addition  of 

Third  Parties — ^Action  for  Negligence 
Off  Ferry  Company— Claim  for  Relief 
over  against  Municipal  Corporation 
— Neglect  to  Fence  Wharf— Contract 
— Indemnity :  Donn  v.  Toronto  Ferry 
Co.,  154. 

6.  Third  Party  Procedure — Indemnity  or  , 

Relief  over — ^Application  to  Bring  in 
Third  Party — Lateness  of  Applica- 
tion— Postponement  of  Trial:  Smith 
v.  Matthews,  598. 

7.  Third  Party  Procedure — Indemnity  or 

Relief  over — Negligence— Joint  Tort- 
feasors— Motion  for  Directions  as  to 
Trial  —  Setting  aside  Third  Party 
Notice:  Cliff  v.  New  Ontario  S.  8. 
Co.,  Heyder  v.  New  Ontario  S.  S. 
Co.,  804. 

8.  Third  Party  Procedure  —  Motion  for 

Leave  to  Serve  Notice  —  Delay  — 
Prejudice  to  Plaintiff:  Irvine  v. 
Prendergast,  719. 

9.  Third  Party  Procedure  —  Service  of 

Notice  on  Third  Party  out  of  Juris- 
diction—** Proceeding  "—3  Edw.  VII. 
ch.  8,  sec.  13  —  Rule  162  (e)  — 
Breach  within  Ontario  of  Contract — 
Employers*  Insurance  Contract — ^In- 
demnity :  Montgomery  v.  Saginaw 
Lumber  Co.,  619,  729. 

See  Appeal  to  Court  of  Appeal,  8 — 
Assessment  and  Tazeci,  4 — ^Mortgage, 
2,  3  —  Municipal  Corporations,  1  — 
Pleading,  4,  7— Schools,  2— Way,  1. 

PARTNERSHIP. 

See  Mortgage,  4 — Pleading,  8— Writ  of 
Summons,  3— Will,  17. 

PASSENGER. 
See  Railway — Street  Railways. 

PATENT  FOR  INVENTION. 

1.  Combination  —  Absence  of  Novelty  — 

Device — ^Want  of  Inventive  Merit: 
Cooper  v.  Jacobi,  36. 

2.  Improvement      in      Automatic      Drill 

Turners — Patentability — ^Use  of  Prie- 
tion  as  a  Motive  Power — Novelty — 
Anticipation  —  New  Combination  of 
Old  Elements  —  Infringement  — 
Colourable  Imitation:  Woodward  t. 
Oke,  881. 

See  Particulars,  1 — Pleading,  6. 
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PAYMENT. 
See  Contract,  10,  11. 

PAYMENT  INTO  COURT. 
See  Pleading,  9. 

PAYMENT  OUT  OF  COURT. 
See  Mortgage,  4. 

PENALTY. 

Disqualified  Person  Voting  at  Election — 
Ontario  Election  Act — Postmaster  in 
City  —  Sub-postmaflter  —  Post  Office 
Act :  Lancaster  v.  Shaw,  502. 

PERMISSIVE  WASTE. 

See  Waste. 

PHYSICIANS  AND  SURGEONS. 
See  Medical  Practitioiver. 

PIOKETTING. 
See  Trade  Union. 

! 

PLANS. 

See  Crown  Patent  —  Railway,  5 — ^Way, 
1. 

PLEADING. 

1.  Statement  of  Claim — ^Action  by  Credi- 

tor in  Name  of  Assignee — Claim  for 
Payment  of  Debt  to  Creditor  — 
Venue:  Tierney  v.  Slattery,  480. 

2.  Statement   of   Claim  —  Amendment  — 

New  Causes  of  Action  —  Allowance 
of,  on  Terms — Statute  of  Limitations 
—Costs :  Canadian  Pacific  R.  W.  Co. 
V.  Harri,  782. 

3.  Statement    of    Claim — Animal    Killed 

on  Railway  Track  —  Railway  Act: 
Rysdale  v.  Wabash  R.  W.  Cb.,  677. 

4.  Statement  of  Claim  —  Frivolous  or 

Vexatious  Action — Prolixity — Muni- 
cipal Corporation — Contract  for  Pur- 
chase of  Electric  Plant — ^Allegations 
against  Mayor — Alterations  in  Con- 
tract— Ratification  by  Council  —  In- 
junction— Parties — Rule  261  —  Stay 
of  Action  —  Amendment  —  Costs : 
Black  V.  Ellis,  490,  869. 


5.  Statement  of  Claim — ^Joinder  of  Causes. 

of  Action  —  Action  for  Damages  for 
Death  of  Workman— Claims  at  Com- 
mon Law  and  under  Workmen's  Com- 
pensation Act— Alternative  Olaim«: 
Beutenmiller  v.  Grand  Trunk  R.  W. 
Co.,  266. 

6.  Statement    of     Claim  —  Joinder    of 

Causes  of  Action  —  Introductory 
Statements — Libel  —  Special  Damage 

—  Infringement  of  Several  Patents 
for  Invention  —  Company  —  Wronga 
before  Incorporation  —  Trial — Sepa- 
ration of  Issues;  Oopeland-Ohatter- 
son  Co.  y.  Blusiness  Systems  Limi- 
ted, 42,  72;  11  O.  L.  R.  292. 

7.  Statement  of  Claim — ^Motion  to  Strike 

out — Embarrassment — Irrelevancy  — 
Prayer  for  Relief  —  Damages — ^Par- 
ties — Company:  Hart  v.  Hutcheson^ 
695.  ^ 

8.  Statement  of  Claim  —  Non-conformity 

with  Writ  of  Summons — Statute  of 
Limitations  —  Action  Begun  by  Co- 
partnership— Statement  of  Claim  in 
Name  of  Incorporated  Company: 
Muir  V.  Guinane,  54,  152. 

9.  Statement  of  Defence — ^Amendment — 

Damages— New  Trial— Payment  into 
Court:  Stephens  t.  Toronto  R.  W. 
Co.,  39. 

10.  Statement  of  Defence  and  Counter- 

claim— 'Irrelevancy — 'Entbantunment 

—  Action  by  Attomey-G^eneral  for 
Cancellation  of  Mining  Leases — ^At- 
tack on  Status  of  Plaintiff — Suing  in 
Private  Interest  —  Registration  of 
Cautions — Counterclaim  for  Damages 
by  Reason)  of:  Attorney-General  v. 
Hargrave,  368,  455;  11  O.  L.  R.  530. 

See  Company,  4  —  Criminal  Law,  9  — 
Judgment,  7  —  Particulars  —  Venue,. 
Change  of. 

PLEDGE. 

See  Company,  1. 

POLICE  MAGISTRATE. 

See  Criminal  Law,  6  —  Liquor  License- 
Act — Prohibition. 

POSTMASTER. 

See  Penalty. 

POSTPONEMENT  OF  TRIAL. 

See  Discovery,  10— Parties,  6— Trial. 
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PRACTICE. 

See  Account — Admixiistration  Order — 
Appeal  to  Court  of  Appeal — Appeal 
to  Divisional  Court — ^Appeal  to  Judge 
of  High  Court  —  Appeal  to  Privy 
Council — Bankruptcy  and  Insolvency, 
4 — Cootempt  of  Court,  2  —  Costs  — 
Discovery  —  Dismissal  of  Action  — 
Division  Courts — Evidence — Interest 
—  Judgment  —  Land  Titles  Act  — 
Lunatic — Mortgage,  2,  3,  4 — ^Parti- 
culars— Parties — Pleading —  Prohibi- 
tion— Receiver — Reference —  Solicitor 
— Surrogate  Courts — ^Trial  —  Venue, 
Change  of— Writ  of  Summons. 

PREFERENCE. 
See  BadiJcruptcy  and  Insolvency. 

PRESCRIPTION. 
See  Way,  8. 

PRESUMPTION. 

See  Bankruptcy  aiid  Insolvency — Crim- 
inal Law^  1 — Distribution  of  Estates 
— Insurance,  3 — Landlord  and  Ten- 
ant, 3— Seduction — Way,  8. 

PRINCIPAL  AND  AGENT. 

1.  Agent's  Commission  on  Sale  of  Goods 

— Time  for  Payment — Rate  of  Com- 
mission— Contract  —  Correspondence 
—  PiEiyment  for  Samples  Sent  to 
Agent:  Hovenden  v.  O.  C.  Hawkes 
Limited,  132,  437. 

2.  M'oneys  Advanced  by  Bank  to  Agent — 

Liability  of  Principal  —  Evidence — 
Authority  of  Agent  —  Letter — Con- 
struction —  Burden  of  Proof:  Mer- 
chants Bank  v.  Sterling,  67,  741. 


See  Discovery,  12 
chaser,  3,  5. 


Vendor  and  Pur- 


PRINdPAL  AND  SURETY. 

Guarantee  Policy — Fidelity  of  Managei 
of  Loan  Company — ^Misappropriation 
of  Moneys — Release  of  Surety — Un- 
true Statem'entB  —  Conditions  of 
Policy — Necessity  for  Setting  forth  in 
Policy — -Lncorporation  by  Reference 
to  Application— Change  in  Duties  of 
Manager:  Elgin  Loan  and  Savings 
Co.  V.  London  Guarantee  and  Acci- 
dent Co.,  109;  11  O.  L.  R.  330. 

See  Bills  of  Exchange  and  Promissory 
Notes,  4— Mortgage,  2. 


PRIVATE  WAY. 
See  Way,  S. 

PRIVILEGE. 
See  Discovery,  1,  8,  6,  9,  12. 

PRODUCTION  OF  DOCUMENTS. 
See  Discovery. 

PROHIBITION. 

1.  Magistrate  —  Criminal   Prosecutioii — 

Motion  —  Forum  —  JurifiKUction  of 
Magistrate — Submission:  Re  Hodge 
and  Kerr,  181. 

2.  Police  Magistrate  —  Preliminary  In- 

quiry—  Conspiracy  —  Particulars- 
Information— -Criminal  Code— Juris- 
diction of  Magistrate:  Rex  v. 
Phillips,  418;  11  O.  L.  R.  478. 

See  Division    Courts,    2,    3,    5— Liquor 
License  Act. 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  PromisBoiy 
Notes. 

PROPERTY  QUALIFICATION. 
See  Municipal  Elections,  I,  2,  3. 

PROSECUTION  OF  ACTION. 

See  Dismissal  of  Action. 

PROTESTANT    SEPARATE 
SCHOOLS. 

See  Schools,  2. 

PUBLIC  OFFICERS. 

See  Municipal  Corporations,  6. 

PUBLIC  SCHOOLS. 

See  Schools. 

QUANTUM  MERUIT. 

See  Contract,  8 — Interest-— Solicitor,  1. 

RAILWAY. 

1.  Animal  Killed  on  Track  —  Etailway 
Act,  sec.  237— -Liability— Burden  of 
Proof — Questions  for  Jury  —  Negli- 
gence :  Bacon  v.  Grand  Trunk  B.  W. 
Co.,  753. 
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2.  Animals   Killed  or  Injured  on  Track 

elsewhere  than  at  Crossing — ^Animals 
Wrongfully  at  Large  on  Highway 
within  Half-mile  of  Crossing  before 
Getting  on  Track — Liability  of  Rail- 
way Company — Railway  Act,  1903, 
sec.  237,  sub-sec.  4 — Change  in  Law : 
Arthur  v,  Cemtral  Ontario  R.  W. 
Co.,  527;  11  O.  L.  R.  537. 

3.  Carriage  of  Goods — Loss — Negligence 

—  Contract  Limiting  Liability  — 
Findings  of  Jury  —  Recovery  of 
Amount  Fixed-  by  Contract — Costs: 
CoBtello  T.  Grand  Trunk  R.  W.  Co.. 
846. 

4.  Carriage  of  Horses — Negligence — Loss 

of  Horses — Special  Contract  Exempt- 
ing Carriers  from  Liability  —  Con- 
struction— Exclusion  of  Negligence — 
Findings  of  Jury — ^Proximate  Cause 
of  Loss — ^Avoidance  of  Loss  by  Rea- 
sonable Care  of  Plaintiff — ^Iiinding 
against  Evidence  —  New  Trial : 
Booth  V.  Canadian  Pacific  R.  W.  Co., 
593. 


5.  Crossing  Line  of  another  Railway  — 

Branch  Line  or  Siding  Crossing  un- 
der Viaduct — ^IVespass — Justification 
— Reservation  in  Deed  of  Right  of 
Way — Construction  of  Deed — ^Appli- 
catiMi  to  Board  of  Railway  Commis- 
sioners— Ex  Parte  Order  Approving 
CoDstructi(m  of  Siding — ^Affirmance 
on  Application  to  Rescind  or  Vary — 
Jurisdiction  of  Board  —  Crossing 
Order — Powers  of  Board — Forum  for 
Determining;  Jurisdiction — ^Exclusive 
Jurisdiction — Filing  Plan:  Canadian 
Pacific  R.  W.  Co.  v.  Grand  Trunk 
R.  W.  Co.,  814. 

6.  Expit>priation»  of  Land — Severance  of 

Farm  —  Compensation  to  Land 
Owner  —  Award  —  Value  of  Land 
Taken — Damages  for  Severance — In- 
jurious Affecting  of  Part  of  Land  not 
Taken — Loss  of  Convenient  Use  of 
Springs — Farm  Crossing — Statutory 
Right — Witnesses— Opinion  Evidence 
— Costs  of  Arbitration — ^Amount  of 
Compensation  Increased  on  Appeal : 
Re  Armstrong  and  James  Bay  R.  W. 
Co.,  713. 

7.  Expropriation  of  Land — Valuation  by 

Arbitrators — Improvements  —  Fix- 
tures Placed  on  Land  by  Company 
— Amount  of  Compensation — Appeal 
from  Award :  Re  Ruttan  and  Dreifus 
and  Canadian  Northern  R.  W.  Co., 
568. 


8.  Farm  Crossing — Overhead  Bridge  and 

Under-pass  —  Depriving  Owner  of  — 
Damages — Measure  of  —  Reference : 
McKenzie  v.  Grand  Trunk  R.  W.  Co., 
796. 

9.  Fire  from  Engine — Negligence — Spark- 

arrester  —  Neglect  to  Adopt  Latest 
Safety  Devices  —  Conflict  of  Expert 
Evidence  —  Question  for  Jury:  Oat- 
man  V.  Michigan  Central  R.  W.  Co., 
81. 

10.  Injury  to  Child  Playin^g  in  Yard — 
Consequent  Death — ^Liability  of  Rail- 
way Company — ^Neglect  to  Fence — 
Proximate  Cause  of  Injury — Negli- 
gence— Trespasser:  Newell  v.  Cana- 
dian Pacific  R.  W.  Co.,  771. 

11.  Injury  to  Passenger  —  Negligence  — 
Invitation  to  Alight  —  Calling  out 
Name  of  Station»^Findings  of  Jury 

—  New  Trial :  Buck  v.  Canadian 
Pacific  R.  W.  Co.,  71. 

12.  Injury  to  Person  CroAsing  Track  — 
Consequent  Death — Negligence — ^Ex- 
cessive Speed  —  Contributory  Negli- 
gence —  Failure  to  Look  a  Second 
Time  for  Approach  of  Train — Ques- 
tion for  Jury  —  Findings:  Misener 
v.  Wabash  R.  R.  Co..  651. 

13.  Injury  to  Person  Crossing  Track- 
Failure  to  Look  for  Train — ^Efficient 
Cause  of  Accident — Nonsuit — Contri- 
butory Negligence:  Wright  v.  Grand 
Trunk  R.  W.  Co.,  636. 

14.  Injury  to  Person  Crossing  Track  — 
Failure  to  Look  for  Train — Negli- 
gence —  Contributory  Negl  igence  — 
Question  for  Jury  —  Verdict  against 
Evidence — Excessive  Damages — New 
Trial :  Sims  v.  Grand  Trunk  R.  W. 
Co.,  648. 

15.  Injury  to  Person  Employed  in  Yard 

—  Negligence  —  Contributory  Negli- 
gence—  Shunting  Cars  —  Failure  to 
Look — Functions  of  Judge  and  Jury: 
London  and  Western  Trusts  Co.  v. 
Lake  Erie  and  Detroit  River  li. 
Co.,  511. 

16.  Receiver — Appointment  of — Jurisdic- 
tion of  Provincial  Courts  —  Railway 
wholly  within  Province — Absence  of 
Federal  Legislation:  Wile  v.  Bruce 
Mines  and  Algoma  R.  W.  Co.,  157; 
11  O.  L.  R.  200. 

See  Contract,  8,  10 — -Insurance,  1 — ^Mas- 
ter and  Servant,  2 — Pleading,  3 — 
Statutes. 
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RAILWAY   COMMISSIONERS. 
See  Railway,  5. 

RAPE. 

See  Criminal  Law,  10,  11 — Seduction. 

RATIFICATION. 
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REPLEVIN. 
See  Parties,  2. 

RES  JUDICATA. 
See  Extradition,  3. 

RESIDENCE. 


See  Bills  of  Exchange  and  Promissory 
Notes,  5 — Company,  4,  5 — Contract, 
6— Pleading,  4. 

REAL  PROPERTY   LIMITATION 
ACT. 

See  Limitation  of  Actions. 

RECEIVER. 

Equitable  Execution — Ex  Parte  Order — 
Local  Judge — Appeal  —  Forum — Ex- 
tension of  Time  for  Appeal  —  Pre- 
vious ex  Parte  Application  —  Direc- 
tion to  Serve  Notice — Non-disclosure 
— Interest  Under  Will  —  Income  — 
Married  Woman  —  Restraint  upon 
Anticipation:  Wise  v.  Gaymon,  61. 

See  Railway,  16. 

REEVE. 

See  Municipal  Corporations,  5. 

REFERENCE. 

Local  Master — Employment  of,  as  Soli- 
citor for  Party,  pending  Reference — 
Disqualification  —  Setting  aside  all 
Proceedings  —  Costs  :  Livingston  v. 
Livingston,  830. 

See  Account — Appeal  to  Court  of  Ap- 
peal, 4 — Company,  6— Judgment,  4— - 
Landlord  and  Tenant,  3 — Railway,  8. 

REGISTRY  LAWS. 

See  Bankruptcy  and  Insolvency,  2  — 
Deed,  2 — Mechanics'  Liens — Vendor 
and  Purchaser,  4 — Way,  1. 

RELEASE. 

See  Husband  and  Wife,  3 — 'Insurance,  2 
— ^Mortgage,  2 — Principal  and  Surety 
— Vendor  and  Purchaser,  1 — Water 
and  Watercourse??,  1. 

RELIGIOUS  COMMUNITIES. 

See  Schwls,  4. 

REMAINDERMEN. 

See  Deetl,  1. 


See   Costs,   6,   7 — Venue,   Change  of — 
Writ  of  Summons. 

RESTRAINT  OF  TRADE. 

See  Covenant. 

RESTRAINT  UPON  ALIENATION. 

See  Will,  16. 

REVIVOR. 

See  Mortgage,  3. 

RIGHT   OF  WAY. 

See  Way,  8. 

RIPARIAN  OWNERS. 

See  W^ater  and  Watercourses. 

RIVER. 

S>ee  Water  and  Watercourses. 

ROAD. 

See  Way. 

ROMAN  CATHOLIC  SEPARATE 
SCHOOLS. 

See  Schools,  3,  4. 

SALE  OF  GOODS. 

1.  Action    for   Price — Account — Delivery 

to  Agents — Oral  Agreement — Letters 
—  Evidence  —  Findings  of  Jury : 
Drader  v.  Lang,  52. 

2.  Contract — ^Appropriation  of  G<>ods  "to 

Contract  —  Interception  By  Assign^ 
ment — Fraud  —  Warehoused  Goods: 
Metelli  v.  Roscoe,  166. 

3.  Contract — Statute  of  Frauds  —  Order 

taken  by  Travelling  Salesman  of 
Vendor — Memorandum — ^Authority  of 
Salesman  as  Agent  of  Purchaser — 
Correspondence  —  Recognition  of 
Order:  Imperial  Cap  Co.  v.  Cohen, 
128;  11  O.  L.  R.  382. 

See    Contract,    4,    7  —  Principal    and 
Agent,  1 — Writ  of  Summons,  4. 
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SALE  OF  LAND. 

See   Mortgage,  4  —  Municipal  Corpora- 
tions, 1 — Vendor  and  Purchaser. 

SALVAGE. 

See  Ship,  1. 

SCALE  OF  COSTS. 

See  Landlord  and  Tenant,  1. 

SCHOOL  RATES. 

Se^  Statutes. 

SCHOOLS. 

1.  High   School  —  Constitution  of  High 

School  District  —  Validity  —  By-law 
of  CV>unty  Council — Assent  of  Lieu- 
tenant-Governor iitt  Council  —  Ap- 
pointment of  Trustees — County  and 
Township  By-laws — Organization  of 
Board — ^Term  of  Office  of  Trustees — 
Refusal  to  Fill  Vacancies  —  High 
Schools  Act — Construction — ^Demand 
of  Trustees  for  Money  to  Carry  on 
School  —  Maindamus  :  North  Planta- 
ganet  High  School  Board  v.  Town- 
ship of  North  Plantaganet,  17. 

2.  Protestant  Separate  School  —  Estab- 

lishment —  Failure  to  Bring  into 
Operation  —  Municipal  By-laws  — 
Rates — Assessment  —  Inequality  — 
Ad  j  ustmen  t — Debentu  res — Collector's 
Roll — Action — Declaration —  Parties 
— Trustees— Fraud  —  Costs:  Ellice 
(N-o.  1)  Public  School  Trustees  v. 
Township  of  Ellice,  6. 

3.  Roman  Catholic   Separate  Schools  — 

Formation  of  Union  School  Section — 
Defective  Proceedings — DeclaratiooB 
that  School  luot  Legally  Established 
— Injunction :  Maiden  R.  C.  Separate 
School  (No.  3a)  Tru.stees  v.  Martin, 
469. 

4.  Roman  Catholic   Separate  Schools  — 

Qualifications  of  Teachers — Status  of 
Member  of  Religious  Communities — 
Construction  of  Statutes  —  **  Per- 
sons " — History  of  Legislation :  Re 
Qualification  of  Teachers  in  Roman 
Catholic  Separate  Schools  in  Ontario, 
141. 

See  Municipal   Corporations,   7. 

SEAL. 

See  Company,  4. 
VOL.  vii.  o.w.R. — c. 


SEARCH  WARRANT. 

See  Criminal  Law,  12. 

SECURITY  FOR  COSTS. 

See  Appeal  to  Court  of  Appeal,  3 — ^Aih 
peal  to  Privy  Council — <}osts,  4-&— 
Parties,  4. 

SEDUCTION. 

Evidence  of  Plaintiflfs  Daughter  Duh 
closing  Rape  —  Father's  Statutory 
Right  of  Action  —  Presumption  of 
Service — Right  of  Jury  to  BelieTO 
Part  of  Evidence  only — Evidence  of 
Paternity :  Gambell  v.  Heggie,  638 ; 
E.  V.  F.,  11  O.  L.  R.  582. 

SENTENCE. 

See  Crimidsal  Law,  2,  3. 

SEPARATE  SCHOOLS. 

See  Schools,  2,  3,  4. 

SEPARATE  TRIAL  OF  ISSUES. 

See  Pleading,  ft— Trial,  5. 

SEPARATE  TRIALS. 

See  Criminal  Law,  11. 

SERVICE  OF  PAPERS. 

See  Judgment,  1 — Writ  of  Summons. 

SERVICE   OUT  OF  JURISDICTION. 

See  Lunatic — Writ  of   Summons. 

SET-OFF. 

See  Bankruptcy  and  Insolvency,  3  — 
Company,  6  —  Costs,  9  —  Division 
Courts,  4 — Infant. 

SETTLED  ESTATES  ACT. 
See  Waste. 

SETTLEMENT  OF  ACTION. 

See  Costs,  3— Trial,  5. 

SHAREHOLDERS. 
See  Company. 

SHARES. 

See  Assessment  and  Taxes,  2 — Broker 
— Company — Costs.  4. 
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SHERIFF. 
See  Fraadalent  Oon^yance,  3. 
SHIP. 

1.  Collision  —  Damages  —  A^essment  by 

Registrar — Items  of  Damage — Use  of 
Pomp — Services  of  Tug — Surveyors' 
Report — Salvage  Charges — ^Value  of 
Ship — Cost  of  Repairs  —  Appeal  — 
Costs:  St.  Clair  Navigation  Co.  v. 
The  "D.  C.  Whitney,"  690. 

2.  Collision — Rules  of  Navigation — Dan- 

gerous Channel — Speed — ^Suction  and 
Displacement — Look-out:  Cadwell  v. 
The  "  Bielman,"  398. 

3.  CoIIisioo — Rules  of  Navigation — Negli- 

gence— Conflicting  Evidence  —  Dun- 
ages —  Costs:  Canadian  Lake  and 
Ocean  Navigation  Co.  v.  TTie 
"Dorothy,"  621. 

4.  Supplies  —  Maritime  Lien  —  Charter- 

party  —  Authority  of  Foreman  of 
Lessees — Supplies  Charged  to  Ship: 
Upson- Walton  Co.  v.  The  "Brian 
Boru,"  310. 

See  Carriers,  1. 

SIDEWALK. 

See  Way. 

SLANDER. 
See  Particulars,  3. 

SNOW  FENCES. 
See  Municipal  Corporations,  4. 
SOLICITOR. 

1.  Action  for  Compensation  for  Services 

—  Prosecution  of  Claim  against 
"'>ominion  Government  —  Quantum 
Meruit — Nature  of  Services  —  Com- 
mission :  Murphy  v.  Corry,  34J3. 

2.  Taxation  of  Bill — Motion  for — Submis- 

sion to  Arbitrntion  —  Construction  : 
Re  Solicitor    827. 

See  Costs,  10— Criminal  Law,  3  — Dis- 
covery, 12  —  iDterest  —  Master  and 
Servant,  9  —  Reference-  —  Venue, 
Change  of,  5. 

SPECIAL  ACT. 

See  Statutes. 


SPECIFIC  PERFORMANCE. 

Agreement  for  liease — ^Rent  to  be  Fixed 
by  Percentage  on  Cost  of  Building  to 
be  Erected — ^Amount  of  Rent — Con- 
sent of  Lessees  to  Eitra  Cost  of 
Building  —  Architect  —  Burden  of 
Proof:  Joseph  v.  Anderson,  582. 

See  Vendor  and  Porcfaaser. 

STATED  ACCOUNT. 

See  Account. 

STATEMENT  OF  CLAIM. 

See  Pleading. 

STATEMENT   OF   DEFENCE. 

See  Pleading. 

STATUTE  OF  FRAUDS. 

See  Sale  of  Goods,  3 — ^Vendor  and  Pur- 
chaser, 5. 

STATUTES. 

Special  Act  —  Repeal  by  Implication  — 
Repugnancy  to  Subsequent  General 
Act — Rule  of  Construction — Assess- 
ment and  Taxes — Exemptions — Rail- 
way —  By-law  of  Muoicipalitj  — 
Commutation — School  Rates :  Way 
V.  City  of  St.  Thomas,  194,  731. 

See  Assessment  and  Taxes,  2,  3 — Copy- 
right— Insurance,  1 — Municipal  Cor- 
porations, 3 — Schools,  4. 

STAY  OF  PROCEEDINGS. 
See  Constitutional  Law,  1 — ^Pleading,  4. 

STENOGRAPHER. 

See  Evidence,  2. 

STREAM. 

See  Water  and  Watercourses. 

STREET 

See  Way. 

STREET  RAILWAYS. 

1.  Injury  to  Passenger  Thrown  from 
Car  —  Negligence  —  Contributory 
Negligence  —  Evidence  for  Jury  — 
OperatiMi  of  Car — Duty  to  Passen- 
prer  Standing  on  Platform:  Shea  v. 
Toronto  R.  W.  Co..  724. 
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2.  Injury  to  Person  Crossing  Track  — 
Consequent  Death  -  Negligence  — 
Contributory  Negligence  —  Findings 
of  Jury — ^Action  under  Fatal  Acci- 
dents Act — Right  of  both  Father  and 
Mother  to  Recover  for  Death  of 
Child — Damage :  Mulvaney  v.  To- 
ponto  R.  W.  Co.,  644. 

See  Afleessment  and  Taxes,  3  —  Dam- 
ages, 1 — ^Discovery,  5  —  Negligence, 
2.  4. 

SUBROGATION. 

See  Mortgage,  2. 

SUMMARY  APPLICATION. 

See  Administration  Order. 

SUMMARY  JUDGMENT. 

See  Judgment,  5,  6,  7. 

SURROGATE  COURTS. 

1.  Passing  Accounts  of  Administrator — 

Creditor's  Claim — Refusal  of  Admin- 
ifitrator  to  Pay — ^Allowance  by  Sur- 
rogate Judge — Jurisdiction:  Re  Mc- 
Inrtyre,  122;  11  O.  L.  R.  136. 

2.  Removal  of  Cause  into  High  Court — 

Difficulty  and  Importance  of  Ques- 
tions Arising — Value  of  Estate:  Re 
Wilcox  V.  Stetter,  65. 

See  Account — Appeal  to  Court  of  Ap- 
peal, 7 — Executors  and  Administra- 
tors,  3. 

SURVEYS. 

See  Crown  Patent. 

SURVIVORSHIP. 

See  Insurance,  3 — MastAr  and  Servant, 
a— Will,  6. 

TALESMEN. 

See  Constitutional   Law,   2. 

TAX  SALE. 

See  Assessment  and  Taxes,  4,  5 — Limi- 
tation of  Actions,  2 — Municipal  Cor- 
poraticms,  1. 

TAXATION  OF  COSTS. 
See  Costs,  3,  10,  11 — Solicitor,  2. 

TAXES. 
See  Aiwessment  and  Taxes. 


TENANT. 
See  Landlord  and  Tenant. 

TENANT  AT  WILL. 
See  Landlord  and  Tenant,  3. 

TENANT  FOR  LIFE. 
See  Waate— Will,  12. 

TENANTS  IN  COMMON. 
See  Insurance,  3. 

TENDER. 
See  MuuicipaJ  Corporations,  1. 

THIRD  PARTY  PROCEDURE. 
See  Parties,  2,  5-9. 

TIMBER. 

1.  Agreement  for  Sale  of  Standing  Tim- 

ber —  Construction  —  Quantity  of 
Timber — Measurements  —  Estimates 
—Conflicting  Evidence:  McAlister  v. 
Birigham,  347. 

2.  Crowtt  Lands — 'Issue  of  Patent — Con- 

sent of  Timber  Licensees  —  Agree- 
ment as  to  Timber  —  Ownership  of 
Land  —  Estoppel:  Mc Williams  v. 
Dickson  Co.,  747. 

See  Insurance,  1. 

TIME. 

See  Appeal  to  Court  of  Appeal,  1,  2 — 
Appeal  to  Judge  of  High  C6urt  — 
Assessment  and  Taxes,  5 — Company, 
4 — Costs,  10  —  Criminal  Law,  1  — 
Land  Titles  Act — Mechanics'  Liens 
— ^JViortgage,  2 — Principal  and  Agent, 
1 — Receiver. 

TITLE  TO  LAND. 

See  Division  Courts,  3. 

TRADE  COMBINATION. 

See  Contract,  7 — Criminal  Law,  2,  3. 

TRADE   MARK. 

1.  Infringement — Fancy  Word  —  Use  of 
Similar  Word  by  Competitor  in  Busi- 
ness —  Probability  of  Deception  — 
JudgmMit  in  Previous  Action  — 
Colourable  Imitati(m  —  Costs :  Ker- 
stein  V.  Cohen,  247 ;  11  O.  L.  R.  ?50. 


55 


TRADE  NAME — VENDOR  AND  PURCHASER. 


56 


2.  Infringement — Similarity  of  Design — 
Passing  off  —  Deception :  Doraa  v. 
Hogadore,  349 ;  11  O.  L.  R.  321. 

TRADE  NAME. 

See  Covenant. 

TRADE    UNION. 

Conspiracy — Injuring  Plaintiffs*  Trade — 
Evidence  —  Damages  —  Injunction 
— Picketting:  Metallic  Roofing  Co. 
of  Canada  v.  Jose,  709. 

TRADE  USAGE. 

See  Contract,  4. 

TRADING  COMPANY. 

See  Company,  4. 

TRANSCRIPT. 

See  Division  Courts,  1. 

TRANSFER. 


See  Bankruptcy  and  Insolvency — Com- 
pany—  Costs,  1  —  Fraudulent  Con- 
veyance. 

TRESPASS  TO  GOODS. 

See  Illegal  Distress. 

TRESPASS  TO  LAND. 

Boundary — ^Damages — Costs:   Drulard  v. 
Welsh,  87. 

See  Arbitration  and  Award,  1 — Crown 
Patent. 

TRIAL. 

1.  Postponement — Grounds    for — Mistake 

of  Plaintiff — Proposed  Amendment — 
Award:  Paradis  v.  National  Trust 
Co.,  323. 

2.  Postponement — Grounds  for — View  of 

Locus  in  quo  Necessary  for  Defence 
— Impossibility  of  View  at  Date  of 
Proposed  Trial :  Williamson  v. 
Parry  Sound  Lumber  Co^  532,  5G2. 

3.  Postponement  —  N^ecessary    Witnesses 

— Members  of  Parliament — Refusal 
to  Attend  during  Sessioni:  Lefurgev 
V.  Great  West  Land  Co.,  868. 

4.  Postponement  —  Proposed   Absence   of 

Witness — Servant  of  Crown:  Pin- 
kerton  v.  Township  of  Greenock,  737. 


5.  Separate  Trial  of  PrelimTnary  Issue- 

Settlement  of  Action  —  Rule  531  — 
Consent:  Thomas  v.  Imperial  Export 
Co.,  745,  807. 

See  Costs,  2  —  Criminal  Law  —  Dis- 
covery, 10  —  Division  Courts,  5  —  . 
Judgment,   4 — Parties,   6,   7— Plead- 
ing, 6 — Venue,  Change  of. 

TRUSTS  AND  TRUSTEES. 

Enforcement  of  Trust  —  Cheque  Deli- 
vered on  Condition— Noo>-fulfilment— 
Recovery  of  Amount  of  Cheque  — 
Evidence:  Pool  v.  Huron  and  Erie 
Loan  and  Savings  Co.,  680. 

See  Assessment  aaid  Taxes,  5— Bills  of 
Exchange  and  Promissory  Notes,  1 
— Company,  6,  9 — Contract,  (>— In- 
surance, 3— Will. 

VENDOR   AND   PURCHASER. 

1.  Contract  for  Option  to  Purchase  Land 

—Registration — Failure  to  Exercise 
Option— Refusal  to  Execute  Release 
— ^Action— Costs :  Dingman  v.  Jarvis, 
244. 

2.  Contract  for  Sale  of  Land— Action  by 

Purchaser  to  Compel  Specific  Per- 
formance— Dispute  as  to  Payment — 
Absence  of  Receipt  —  Burden  of 
Proof:  Bbyd  v.  Chessum,  843. 

6.  Contract  for  Sale  of  Land— Authoritj 

of  Agent  to  Contract  for  Vendor— 
Misapprehension  as  to  Instructions — 
Specific  Performance  —  Refusal  to 
Enforce:  Walker-Parker  Go.  v. 
Thompson,  125. 

4.  Contract  for  Sale  of  Land  —  Specific 

Performance  —  Contract  by  Vendor 
to  Sell  to  Others — Conduct  of  Plain- 
tiff— Cancellation — Notice  to  Second 
Vendees — Defence — ^Registry  Laws : 
McConnell  v.  Lye,  851. 

5.  Contract   for   Sale  of   Land — Specific 

Performance — Auth'ority  of  Agent- 
Execution  of  Contract  for  Vendor- 
Statute  of  Frauds — Memorandum  in 
Writing — Name  of  Vendor  not  Givoo 
—  Delay  —  Inadequacy  of  Price: 
Bradley  v.  Elliott.  137 ;  11  O.  L.  R. 
398. 

6.  Contract  for  Sale  of  I^and — Executed 

Contract — Delivery  of  Deed — ^Action 
by  Purchaser  to  Rescind — ^Defective 
Title — Reliance  on  Representations 
— Absence  of  Fraud  —  Reformation 
of  Deed  —  Other  Relief  —  Costs: 
Sliurie  v.  White,  773 
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7.  Contract   for   Sale   of   Land — Specific 

Performance— Relief   from    Contract 

—  Hardship  —  Equitable  Terms  — 
Payment  of  Damages  and  Costs  — 
Evidence  of  Contract:  Dundas  t. 
Dinnick,  121 

8.  Coveoant  —  Building    Restriction  — 

Deed  of  Land  —  Covenant  Running 
with  Land — Breach— Construction — 
"  House :"  Hime  v.  Lovegrove,  4 ;  11 
O.  L.  R.  252. 

See  WiU,  4,  7.  16. 

VENUE,    CHANGE   OF. 

1.  Companies  —  Place  of  Residence  — 

Place  where  Cause  of  Action  Arose 

—  Preponderance  of  Conivenience  — 
Witnesses:  Royal  Electric  Co.  v. 
Hamilton  Cataract  06.,  73. 

2.  Convenience  —  Witnesses  —  Cause  of 

Action:  Gardiner  v.  Beattie,  136. 

3.  Convenience — Witnesses  —  Expense — 

Fair  Trial — Jury  —  Undertaking  — 
Costs:  Gillard  v.  McKinnon,  161. 
208. 

4.  Fair    Trial — Convenience — Expense  — 

Witnesses :  Sturgeon  v.  Port  Burwell 
Fish  Co..  359.  380. 

6.  Motion  by  Plaintiff  to  Change — ^Mis- 
take in  Laying  Venue  —  Solicitor's 
Slip — Costs — Speedy  Trial :  Garland 
V.  York  Mutual  Fire  Ins.  Co.,  322. 

6.  Prei)onderance  of  Convenience — Coun- 

terclaim :  Farmer  v.  Kuntz,  829. 

7.  Preponderance      of      Convenience  — 

County  Court  Action:  James  v. 
Shemilt,  828. 

8.  Preponderance    of    Convenience  —  Ex- 

pense— Cause  of  Action:  Sharpin  v. 
Nicholson,  57. 

9.  Provisions  of  Contract  as  to  Place  of 

Trial  —  Construction:  Wright  v. 
Roes,  69;  11  O.  L.  R.  113. 

10.  Venue  Improperly  Laid  —  Rule  529 

(b) — Onus — Reasons   for    Retaining 
Venue  where  Laid:  Pigott  v.  Bank 
of  Hamilton,  802. 
See  Pleading,  1. 

VEXATIOUS  ACTION. 

See  Dismissal   of   Action,   2 — Pleading. 
4. 


See  Trial,  2. 


VIEW. 


WAIVER- 


See  Contract,   3  —  Judgment,    1 — Land- 
lord and  Tenant,  1^  2. 

WARRANT. 

See  Extradition* 

WARRANT  OF  COMMITMENT. 

See  Criminal  Law,  6. 

WASTE. 

Lease  for  Tears  by  Tenant  for  Life — 
Settled  Estates  Act — Rights  of  Re- 
versioners on  Death  of  Life  Tenant 

—  "  Without  Impeachment  of 
Waste"  —  Repair  of  Bkiildings  — 
Short  Forms  Act — ^Permissive  Waste 
— Wear  and  Tear:  Morris  v.  Caim- 
cross,  834. 

See  Will,  11. 
WATER  AND  WATERCOURSES. 

1.  Dam  —  Flooding  Lands  of  Riparian 

Owner — Cause   of    Injury — Damages 

—  Release  —  Statutory  Powers: 
Miller  v.  Beatty,  605. 

2.  Navigable    Waters — Hamilton    Bay  — 

Deed — Grant  of  Wharf  on  one  Side 
of  Slip  —  Derogation  fiom  Grant  — 
Use  of  Slip  so  as  to  Prevent  Access 
to  Wharf  —  Evidence  of  Mode  of 
User  at  Time  of  Grant  —  Admissi- 
bility— Injunction:  Hamilton  Steam- 
boat Co.  V.  MacKay    465. 

See  Parties,  3. 

WATERWORKS. 

See  Municipal  Corporations,  7,  8. 

WAY. 

1.  Highway — Dedication  —  User  —  Evi- 

dence of — Parties — ^Attorney-General 
— Municipal  By-law  —  Plans — Regis- 
tration: Macoomb  v.  Town  of 
Welland,  876. 

2.  Highway  —  Non-repair  —  Injury      to 

Person  Driving — Municipal  Corpora- 
tion —  Real  Cause  of  Injury  — 
Reasonable  State  of  Repair  of 
Country  Road:  Turner  v.  Eustis, 
238. 
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3.  Highway — Non-repair — Injury  to  Per- 

sons Driving  —  Logs  Piled  on  High- 
way— Notice  to  Municipal  Corpora- 
tion —  Negligence  —  Contributory 
Negligence:  Kelly  v.  Township  of 
>VhitchuPch,  Baker  v.  Township  of 
Whitchurch,  279. 

4.  Highway — Non-repair— Loss  of  Horse 

— Negligence  "of  Municipal  Corpora- 
tion —  Contributory  Negligence  — 
Ptozimate  Cause  of  Damage — Find- 
ings of  Judge — Appeal:  Armstrong 
y.  Township  of  Euphemia,  552. 

6,  Highway  —  Noohpepair  —  Sidewalk  — 
Injury  to  Pedestrian  —  Liability  of 
Municipalit}' — Negligence  —  Contri- 
butory Negligence  —  Damages :  Mc- 
Kay V.  Village  of  Port  Dover,  292, 
758. 

6.  Highway  —  Non-repair — Sidewalk  — 

Injury  to  Pedestrian  —  Municipal 
Corporation — Negligence  —  Inspec- 
tion — Notice  —  IiDdemnity  or  Reilief 
over:  Gignac  v.  City  of  Toronto, 
696. 

7.  Highway — Non-repair — Sidewalk — In- 

jury to  Pedestrian  —  Negligence  of 
Municipal  Corporation  —  Contribu- 
tory Negligence — Notice  of  Accident 
— ^Reasonable  Excuse  for  not  Givins 
— Incapacity  by  Injury — Absence  or 
Prejudice:  Morrison  v.  City  of  To- 
ronto, 547,  607. 

8.  Private    Right    of    Way — Easement- 

Prescription  —  Presumption  of  Lost 
Grant — Evidence — 'Imterruption —  In- 
consistent User  by  Others — ^Jus  Pub- 
licum :  Adams  v.  Fairweather,  785. 

See  Contract,  5  —  Municipal  Corpora- 
tions, 3,  7 — Parties,  1 — Railway,  5. 

WEIGHTS   AND   MEASURES. 

See  Municipal  Corporations,  2. 

WHARF 

See  Parties,    5  —  Water    and     Water- 
courses, 2. 

W^LL. 

1.  Constructioo — Absolute  Estate  in  Fee 

— Limitation — *'  Die  without  Issue  " 
—Vested  Ewtate  on  Blirth  of  Child: 
Re  Johnson  and  Smith,  845. 

2.  Construction   —   Bequest      to      "my 

Family  " — Exclusion  of  Children  of 
Deceased  Child :  Re  Wilkie,  473. 


3*  Construction— Control  of  Estate— Life 
Interest — Intestacy — Statute  of  Dis- 
tributions— Right  of  Next  of  Kin  of 
Life  Tenant  to  Share:  Re  Tombuli, 
358;  11  O.  L.  R.  334. 

4.  Construction — Devise — Charge  on  Un- 

specified Portion  of  Lands  Devised— 
Conveyance  of  —  I\>rtion  of  Landi 
free  from  Charge — Vendor  and  Pur- 
chaser: Re  Zimmerman  and  Senner, 
275. 

5.  Construction — ^Devise—  MisdescriptiOD 

of  Land — Falsa  Demonstratio — ^Evi- 
dence of  Extrinsic  Facts — Correction 
of  Mistake:  Re  Harkin,  840.  , 

6.  Construction — Distribution   of    Estate 

— Shares — Income — Corpus  —  Sui^ 
vivorship  —  Period  of  Distribution: 
Re  Totten.  886. 

7.  Construction  —  Estate  of  Devisee  — 

Limitations  —  Fee  Simple  —  Vendor 
and  Purchaser:  Re  Reid  and  Ran- 
dall, 559. 

8.  Construction — Gift  —  Restrictions   — 

Investment — Estate —  Responsibility 
of  Executors — Defeasance  —  Execu- 
tory Devise  over :  Re  Kennell,  566. 

9.  Construction  —  Incomplete   Bequest  — 

Legatee  not  Named — Vagueness  as 
to  Subject — Extrinsic  Evidence,  In- 
admissibility of— Void  Bequest— Be- 
quest to  Church  —  Income  —  Per 
petuity  —  Charitable  Bequest  — 
Validity  :*  Re  Cameron,  416. 

10.  Construction  —  Joint  Life  Estate  — 

Remainder  in  Fee  in  Common — Rule 
in  Shelley's  Case— Gift  to  Class :  Re 
Rutherford,  796. 

11.  Construction— Devise— Life  Estate- 
Charge  on  —  Payment  of  Mortgage 
and  Legacies  —  Acceptance — Refusal 
— Acceleration  of  Estate  of  Remain- 
derman— Executors — ^Legal  Estate  — 
Power  of  Sale  —  Crop-payments  — 
Deductions — Labour — Waste  —  Re- 
pairs —  Fire  Insurance  —  Lease :  Be 
Blell,  199. 

12.  Construction — ^Life  Interest  of  Widow 

— ^Personalty — Beneficial  Enjoyment 
in  Specie  —  Household  Furniture  — 
Executors  —  Power  of  Sale  —  Pay- 
ment of  Debts — Legacy — ^Assent  of 
Executors — ^Trustees  and  Cestui  que 
Trust— Devolution  of  Estates  Act- 
Real  Estate  —  Specific  Devises  — 
Equitable  Tenant  for  Life — Lease- 
Sale— Discretion  :  Re  Sibbett,  173. 
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13.  Construction — Monthly  Allowance  to 

Widow  —  Payment  out  of  Income  or 
Corpus — Legacies — PoBtpotnement  — 
"  Balance  "— **  Extra  "  —  Abatement 
—  Dower  —  Election :  Re  Morrison, 
231. 

14.  Construction  —  Period  of  Ascertain- 

ment of  Ol»Ba — ^Period  of  DistriBu- 
tion — Validity  of  Bequest:  Re  Mac- 
kay,  318. 

15.  Construction  —  Specific  Devise  —  Re* 
siduary  Devise — Bequest  of  Personal 
Estate  —  Provision  for  Payment  of 
Debts  and  Funeral  and  Testamen- 
tary Expenses  "out  of  my  Estate" 
— Incidence  of  Debts,  etc. — Devolu- 
tion of  Estates  Act,  sec.  7— Gift  of 
Chattels  —  Exoneration:  Re  Moody, 
808. 

16.  Devise — Restraint  upon  Alienation — 
Partial  Restriction — "Mortgaging  or 
Selling" — Validity — Vendor  and  Pur- 
chaser: Re  Martin  and  Dagneau. 
191;  11  O.  L.  R.  349. 

17.  Interest  in  Partnership^Trustees  un- 

der Will  —  Sale  of  Partnership  In- 
terest to  Surviving  Partners^Discre- 
tion  of  Trustee — Adequacy  of  Price 
— Goodwill — Ben<eficiarie8  under  Will 
— Attack  on  Sale — Account  —  Costs  : 
Smith  V.  Smith,  586* 

See  Administration  Order,  2 — Executors 
and  Administrators  —  Landlord  and 
Tenant,  3 — Mortgage,  2  —  Particu- 
lars, 4— Receiver. 

WINDING-UP. 
See  Company,  5-10. 

WITNESSES. 

See  Costs,  11 — Particulars,  3— Trial,  3, 
4 — Veoue,  Change  of. 

WORDS.       , 

"  Balance  "—See  Will,  13. 

"  By-law  "—See  Husband  and  Wife,  3. 

"  Die  without  Issue  "—See  Will,  1. 

**  Extra  "—See  Will,  13. 

"  Furniture  "  —  See  Municipal  Corpora- 
tions, 6. 

"  In  any  Event  "—See  Costs,  3. 

"  Mortgaging  or  Selling  " — See  Will,  16. 

"  My  Family  "—See  Will,  2. 

"  Out  of  my  Estate  "—See  Will,  15. 

"  Person  Charged  " — See  Criminal  Law, 
11. 


"Persons" — See  Schools,  4. 
"  Proceeding  "—See  Parties,  9. 
"  Without  Impeachment  of  Waste  " — See 
N  Waste. 

WORK   AND   LABOUR. 

See  Contract,  3,  5,  10,  11— Mechanics' 
Liens. 

WORKMEN'S  COMPENSATION  FOR 
INJURIES  ACT. 

See  Master  and  Servant,  2,  6,  7.  10— 
Pleading,  5. 

WRIT  OF  SUMMONS. 

1.  Defendant  Company  Resident  out  of 
Ontario  —  Service  am  Alleged  Agent 
in  Ontario — Cesser  of  Business  Foiv 
merly  Carried  on  in  Ontario:  Mac- 
kenszie  v.  Fl^eming  H.  Revell  Co., 
414. 

2.' Service  out  of  Jurisdiction — Appear- 
ance— ^Motion  for  Leave  to  With- 
draw— ^Attornment  to  Jurisdiction — 
Opposing  Motion  for  Judgment — De- 
clared Intention  to  Counterclaim : 
Croil  V.  McCullough,  152;  11  O.  L. 
R.  282. 

3.  Service  out  of  Jurisdiction — Cause  of 

Action — Contract — Services  —  Place 
of  Payment  —  Conditional  Appeaiv 
ance — Motion  to  Set  aside  Writ  and 
Service  —  Material  upon  —  Action 
against  Member  of  Foreign  Partner- 
ship —  Non-joinder  of  Partners  — 
Foreign  Co-debtor — Costs:  Craddock 
V.  Bull.  343. 

4.  Service  out   of  Jurisdiction — Contract 

— Sale  of  Goods — Action  for  Price — 
Place  of  Payment— Conditional  Ap- 
pearance: Dominion  Canister  Co.  v. 
Lamoureux,  272,  378. 

5.  Service   out   of   Jurisdiction   —  Joint 

Cause  of  Action — Rule  162  (g)  — 
One  Defendant  in  Jurisdiction  — 
Necessary  Party  out  of  Jurisdiction 
— Joinder  of  Defendants:  Haight  v. 
Menzie  Wall  Paper  Co.  and  T.  S. 
Patillo  Co.,  122. 

6.  Service  out  of  Jurisdiction — Order  for 

—  Foreign  Defendant  —  Service  on 
Agent  in  Jurisdiction — Irregularities 
— Proceedings  Set  aside:  Johnson  v. 
Burtis,  803. 

See  Judgment,  1,  3 — Pleading,  8. 


SUPPLEMENT 


The  following  caws  reported  in  1905  in   Volume  VI.  of  the   Ontario  Weekly 
Reporter  are  now  repoiied  in  the  Ontario  Law  Reports : 


Appeal  from  Taxation  of  CoetB :  Mann  v. 

Crittenden,  6  O.  W.  R.  799,  11  O.  L. 

H.  46. 
Appeal    to  Court   of   Appeal:    Uylaki   v. 

Dawson,  U  O.  W.  R.  738,  10  O.  L. 

R.  683. 
Appeal    to    Divisional    Court :    Smith    v. 

Traders  Bank,  6  O.  W.  R.  748,  11 

O.   L.   R.  24. 
Arrest:    Adams    v.    Sutherland,    Josh    v. 

Sutherland.  6  O.  W.  R.  434,  10  O. 

L.   R.  645. 
Arrest  in  Foreign  Country  without  War- 
rant:  Itex   V.    Walton,   6  O.  W.   R. 

905 :  In  re  Walton,  11  O.  L.  R.  94. 
Aaseasment  and  Taxes:  Bucke  v.  City  of 

l^ndon,  6  O.  W.  R.  406.  10  O.  L.  R. 

628. 
Benevolent    Society :    Gunimereon   v.   To- 
ronto Police  Benefit  Fund,  6  O.  W. 

R.  517,  11  O.  L.  R.  194. 
Billa  of  Exchange :   Slater  v.  Laberee,  6 

O.   W.  R.  028,  10  O.  L.  R.  648. 
Brills  of  Exchange:  Bogart  v.  Robertson, 

6  O.  W.  R.  896,  11  O.  L.  R.  296. 
Cemetery:   May   v.   Belson,   6  O.   W.   R. 

462,  10  O.  L.  R.  686. 
Company :    City    of   Toronto    v.    Toronto 

Electric  Light  Co.,   Oity  of  Toronto 

V.  Incandescent  Lighi  Co.  of  Toronto 

and  Toronto  Electric  Light  Co.,  6  O. 

W.  R.  443 ,  10  O.  L.  R.  621. 
Company:    Re   Provincial   Grocers    Limi- 
ted, CJalderwood's  Case,  6  O.  W.  R. 

744,  10  O.  L.  R.  705, 
Oonstitutional   Law :    Rex  v.  Meikleham, 

6  O.  W.  R.  Wo,  11  O.  L.  R.  366. 
Contempt  of  Court:   Woods  v.   Fader,  6 

O.  W.  R.  369,  10  O.  L.  R.  643. 
Contract:   Wood  v.  Adams,  6  O.  W.  R. 

407,  10  O.  L.  R.  631. 
Contract:    City    of    Toronto    v.    Toronto 

Electric   Light  Co.,  City  of  Toronto 

V.  Incande.scent  Light  Co.  of  Toronto 

and   Toronto   Electric    Light    Co.,    6 

O.  W.  R.  443.  10  O.  L.  R.  621. 
Costs:   Mann  v.  CVittenden,  6  O.  W.  R. 

700,  11  O.  L.  R.  46. 
County  Court  Appeal:   Smith  v.  Traders 

Bank,  6  O.  W.  R.  748,  11  O.  L.  R. 

24. 
Criminal    Law:    Rex    v.    Collette,    6    O. 

W.  R.  746,  10  O.  L.  R.  718. 
Criminal  I^w^ :  Rex  v.  Walton,  6  O.  W. 

R.  905;   In   re  WaltODv  H  O.  L.  R. 

94. 


Criminal  Law :  Rex  v.  lecelJe,  6  O.  W. 

R.  911.  11  O.  L.  R.  74. 
Criminal  Law:   Rex  v.  Quinn,  6  O.  W. 

R.  1011.  11  O.  L.  R.  242. 
Criminal    Law :    liex    v.    Hendrie,    6   O. 

W.  R.  1015,  11  O.  L.  R.  202. 
Damages:  Renwick  v.  Gait,  Preston,  and 

Ilespeler  Street  R.  W.  Co.,  6  O.  W. 

R.  413,  11  O.  L.  R.  158. 
Damages:    Stephens    v.    Toronto    R.    W. 

Co.,  6  O.  W.  R.  657,   11  O.  L.  R. 

19. 
Defamation :  Hay  v.  Bingham,  6  O.  W. 

R.  447,  11  O.  L.  R.  148. 
Defamation :    Orate   v.    McCallum,   6   O. 

W.  R.  825,  11  O.  L.  R.  81. 
Discovery:    McWilliams   v.    Dickson   Co. 

of  Peterborough,  6  O.  Vi,  R,  424,  10 

O.  L.  R.  639. 
Discovery:   Outten   v.  Mitchell,  6  O.  W. 

R.  497,  552,  10  O.  L.  R.  734. 
Drainage:  Re  McClure  and  Township  of 

Blrooke,  6  O.  W.  R.  1021,  11  O.  L. 

R.  115. 
Evidence:    Butler  v.  Toronto  Mutoscope 

Co.,  6  O.  W.  R.  527,  11  O.  L.  R.  U. 
Evidence :  Ferguson  v.  Millican,  6  O.  W. 

R.  661,  11  O.  L.  R.  35. 
Executors  and  Administrators:  Milloy  v. 

Wellington,  6  O.   W.  R.  437;  C.  v. 

D.,  10  O.  L.  R.  641. 
Fraud  and   Misrepreeentfltion:   Northern 

Navigation  Co.  v.  Long,  6  O.  W.  R. 

982,  11  O.  L.  R.  230. 
Fraudulent     Conveyanc**-    Canada    Car- 
riage C^.  y.  Lea,  6  O.  W.  R.  633,  11 

yj.  1^.  R.   171. 
Highway :  Re  Tate  and  City  of  Toronto, 

6  O.  W.  R.  670,  10  O.  L.  R.  651. 
Husband  and   Wife:   Payne  v.  Payne,  6 

O.  W.  R.  428.  10  O.  U  R.  742. 
Judgment :  Johnston  v.  Barkley,  6  O.  W. 

R.  549,  10  O.  L.  R.  724. 
Jadgment :    Barry    v.   Toronto   and   Nia- 
gara  Power  Co.,   6   O.   W.   R.   741, 

935,  11  O.  L.  R.  48. 
Justice  of  the  Peace:   Rex  v.  Walton,  6 

O.  W.  R.  905;  In  re  Walton,  11  O. 

L.  R.  94. 
Life    Insurance:    Tattersall    v.    People's 

Life  Ins.   Co.,  6  O.   W.   R.  756,   11 

O.  L.  R.  326. 
Liquor    License    Act:    Re   Caldwell    and 

Town  of  Gait,  6  O.  W.  R.  340,  10 

O.  L.  R.  618, 
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Master  and  Servant:  Outten  v.  Mitchell, 
6  O.  W.  R.  497,  352,  629;  10  O.  L. 
R.  734. 

Master  and  Servant:  Schwoob  v.  Michi- 
gan Central  R.  W.  Co.,  6  O.  W.  R. 
630,  10  O.  L.  R.  647. 

Master  and  Servant:  Woods  v.  Toronto 
Bolt  and  Forging  Co.,  Dunsford  v. 
Toronto  Bolt  and  Forging  Co.,  6  O. 
W.  R.  637,  11  O.  L.  R.  216. 

Master  and  Servant:  Shea  v.  John  Inglis 
Co.,  6  O.  W.  R.  962.  11  O.  L.  R. 
124. 

Master  and  Servant:  C\>mmerford  v.  Em- 
pire Limestone  Co.,  6  O.  W.  R.  1018, 
11  O.  L.  R.  119.  ' 

Mechanics*  Liens :  Slattery  v.  Lillis,  6  O. 
W.  R.  543,  10  O.  L.  R.  697. 

Municipal  Cori>orations :  Re  Caldwell  and 
Town  of  Gait,  6  O.  W.  R.  340,  10 
O.  L.  R.  618. 

Municipal  Corpora/tions :  Re  Township  of 
McNab  and  County  of  Renfrew,  6 
O.  W.  R.  523.  11  O.  L.  R.  180. 

Municipal  Corporations :  Re  Tate  and 
City  of  Toronto,  6  O.  W.  R.  670,  10 
O.  L.  R.  651. 

Municipal  Corporations:  Re  Cartwright 
and  Town  of  Napanee,  6  O.  W.  R. 
773,  11  O.  L.  R.  69. 

Municipal  Oorporatione :  Macartney  v. 
County  of  Haldimand,  6  O.  VV.  R. 
806,  10  O.  L.  R.  668. 

Municipal  Corporations:  United  Counties 
of  Northumberland  and  Durham  v. 
Townships  of  Hamiltxxi  and  Haldi- 
mand, 6  O.  W.  R.  814,  10  O.  L.  R. 
680. 

Municipal  Corporations:  Kelly  v.  Town- 
ship of  Whitchurch,  Baker  v.  Town- 
ship of  Whitchurch,  6  O.  W.  R.  SiiU, 
11  O.  L.  R.  155. 

Mufoicipal  Corporations:  R^  McClure 
and  Township  of  Brooke,  6  O.  W. 
R.  1021,  11  O.  L.  R.  115. 

Negligence:  Renwick  v.  Gait,  Preston, 
and  Hespeler  Street  R.  W.  Co.,  6  O. 
W.  R,  413,  11  O.  L.  R.  158. 

Negligence:  Plouffe  v.  Canada  Iron  Fui^ 
pace  Co.,  6  O.  W.  R.  500,  11  O. 
L.  R.  52. 

N'egligence:  Schwoob  v.  Michigan  Cen- 
tral R.  W.  Co.,  6  O.  W.  R.  630,  10 
O.  L.  R.  647. 

Negligence:  Preston  v.  Toronto  R.  W. 
Co.,  6  O.  W.  R.  786,  11  O.  L.  R.  56. 

Parties :  Baines  v.  City  of  Woodstock,  6 
O.  W.  R.  601,  10  O.  L.  R.  694. 

Parties :  Donn  v.  Toronto  Ferry  Co..  6 
O.  W.  R.  r)20,  n  O.  L.  R.  16. 

Partnership:  Town  of  Oakvillc  v.  An- 
drew, 6  O.  W.  R.  454,  10  O.  L.  H. 
709. 


Payment  out  of  Coart :  Biarry  v.  Toronto 
and  Niagara  Pow^-  Co.,  6  O.  W.  U. 
741,  935.  11  O.  L.  R.  48. 

Pleading:  Smith  v.  Traders  Bank,  6  0. 
W.  R.  748.  11  O.  L.  R.  24. 

Practice:  Radford  v.  Barwidc,  6  O.  W 
R.  765,  10  O.  L.  R.  720. 

Principal  and  Agent:  H.  W.  Kastor  & 
Sons  Advertising  Co.  v.  Coleman,  U 
O.  W.  R.  791,  11  O.  L.  R.  262. 

Promissory  Note:  Slater  v.  Laberee,  C 
O.  W.  R.  628,  10  O.  L.  R.  64& 

I^romissory  Note:  Bogart  v.  Robertson, 
6  O.  W.  R.  896,  11  O.  L.  R,  295. 

Public  Schools :  Re  Churchill  and  Town- 
ships of  Goderlch  and  HuUett,  6  0. 
W.  R.  66.  586,  11  O.  U  R.  284. 

Railway :  Re  James  Bay  R.  W,  Go.  and 
Worrell,  6  O.  W.  R.  473,  10  O.  L.  R. 
740. 

Railway :  Buskey  v.  Canadian  Pacific  R. 
W.  Co.,  6  O.  W.  R.  698.  11  O.  L. 
R.  1. 

Railway:  Hanley  v.  Toronto,  Hamiltoo. 
and  Buffalo  R.  W.  Co.,  6  O.  W.  R. 
841,  11  O.  L.  R.  91 

Res  Judicata :  Johnston  v.  Barkley,  6  0. 
W.  R.  549.  10  O.  L.  R.  724. 

Solicitor's  Lien  and  Set-off:  Levi,  Blum- 
enstiel,  &  Co.  v.  Edwards,  6  O.  W. 
R.  734.  11  G.  L.  H    30. 

Street  Railways:  City  of  Toronto  v.  To- 
ronto R,  W.  Co..  6  O.  W.  R.  574. 
10  G.  L.  R.  730. 

Street  Railways:  City  of  Toronto  v.  To- 
POQto  R.  W.  Co.,  6  G.  W.  R.  677. 
10  G.  L.  R.  657. 

Street  Railways :  PrestxHi  v.  Toronto  R. 
W.  Co.,  6  G.  W.  ±  786,  11  G.  L.  R. 
56. 

Street  Railways :  City  of  Toronto  v.  To- 
ronto R.  W.  Co.,  6  G.  W,  R.  871,  11 
G.  L.  R.  108. 

Summary  Judgment:  Harry  v.  Toronto 
and  Niagara  PowBr  Co.,  6  G.  W.  II, 
741,  935.  11  G.  L.  R,  48. 

Third  Party  Procedure:  Donn  v.  To- 
ronto Ferry  Co.,  6  G.  W.  R.  920. 
973,  11  G.  L.  R.  16. 

Toll  Roads  Expropriation:  United  Coun- 
ties of  Northumberland  and  Durham 
V.  Townships  of  Hamilton  and 
HaldimajQd,  6  G.  W.  R.  814,  10  0. 
L.  R,  680. 

Water  and  Wateroourses:  James  ?. 
Rathbun  Co.,  6  G.  W.  R,  1005,  11 
G.  L.  R.  271. 

Way :  Kelly  v.  Township  of  Whitchurch. 
Baker  v.  Township  of  Whitchurch. 
6  G.  W.  R.  839.  11  G.  L.  R.  155. 

Will :  Re  Hurst,  6  G.  W.  R.  417,  721,  11 
G.  L.  R.  6. 

Will :  Rogerson  v.  Oampb^,  6  G.  W.  R 
617,  10  G.  L.  R,  748. 
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